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The  earlier  eaees  decided  in  this  term  will  be  found  in  1  E.  &  B.  (E. 
C.  L.  R.  vol.  72). 

ISAAC  HOWARD  t».  JOHN  HUDSON.    April  28. 

Trespass  for  imprisoning  plaintiff  in  the  remand  ward  In  the  Qneen^  Prison.  Plea:  jnstifioation 
under  (».  sa^  at  the  suit  of  "W.,  to  the  sheriff  of  Yorkshire,  tinder  which  plaintiff  was  arrested, 
and  remained  in  the  sheriff's  custody,  till  he  was  brought  up  on  habeas  coitus  and  oommitted 
by  order  of  a  judge  to  defendant  as  keeper  of  the  Queen's  Prison,  with  the  cause  of  his  deten- 
tion aforesaid.  New  assignment :  That  plaintiff  whilst  in  custody  at  T.,  petitioned  the  Court 
for  the  relief  of  Insolrent  Debtors ;  that  his  petition  was  transmitted  to  the  judge  of  the  county 
court  of  T.,  who  adjudicated  that  for  fraud  he  should  be  remanded  for  one  year  from  12tlL 
April,  1851,  and  then  disctiarged  :  that  the  judge  of  the  county  court  made  a  wanxunt,  directed 
to  the  gaoler  of  Y.,  ordering  his  discharge  from  the  detainer  of  W.  at  that  date ;  and  that  the 
warrant,  as  well  as  the  detainer,  was  delivered  to  the  defendant  on  plaintiff's  committal :  and 
plaintiff  new  assigned  imprisonment  after  12th  April,  1852.  Plea:  That  defendant  had  not 
the  warrant.    Replication :  That  he  had  the  warrant    Issue  thereon. 

On  the  trial  it  appeared  that  defendant  had  only  a  copy  of  the  warrant;  but  the  jury  found  that 
he  led  plaintiff  to  believe  he  had  the  originaL  It  appeared  that  plaintiff  was  placed  in  the 
remand  ward,  and  also  that  he  had  applied  without  success  to  a  Judge,  and  to  the  Court  for 
the  relief  of  Insolvent  Debtors,  for  a  warrant  addressed  to  defendant  to  authorize  his  discharge 
pursuant  to  the  abjudication,  and  that  he  was  detained  three  days  after  12th  April,  1852. 

Held :  That  there  was  nothing  to  preclude  the  defendant  from  showing  that  his  representation 
that  he  had  the  warrant  was  erronoons,  as  there  was  no  evidence  either  that  he  intended 
phuntiff  to  act  upon  the  faith  of  the  representation,  or  that  plaintiff  did  so  act  upon  it  to  his 
pr^ndice ;  and  that  without  both  these  ingredients  there  can  be  no  conclusion  by  a  repre- 
sentation. 

Held,  also,  that  plaintiff  was  not  entitled  to  judgment  non  obstante  veredicto,  on  the  ground  that 
the  placing  in  remand  ward  was  not  justified,  the  place  of  custody  not  being  the  gist  of  the 
action,  whether  defendant's  aot  in  that  respect  was  or  was  not  justifiable. 

Qmoere,  whether  the  gaoler  was  bound  to  discharge  plaintiff  on  notice  of  the  ac^udication,  with- 
out a  warrant  to  himself  for  his  own  protection. 

Trespass,  for  that  defendant  assaulted  plaintiff,  and  <<  imprisoned 
the  plaintiff  in  the  remand  ward  *of  the  Queen's  Prison,  and  kept  ^^^ 
and  detained  him  there  for  a  long  time,  to  wit/'  &c.,  «  contrary  to  '-  '' 
law  and  against  the  will,"  &c. 

VOL.  n. — 4  0 


HOWARD  V,  HUDSON.    E.  T.  1853. 


Plea :  That  John  Beaumont  sued  out  a  c%^  £a.  from  the  Exchequer, 
directed  to  the  sheriff  of  Yorkshire,  against  jAeTnpw  plaintiff,  for  %  debt 
of  23Z.  0«.  4d.  and  91.  4«.  costs,  under  whicfi'-plaintiff  was  arrested  by 
the  sheriff;  and  that  Christopher  Nathaniel  Wilson  sued  out  another 
ca.  sa.  out  of  the  Exchequer,  dirpcteiVo  the  sheriff  of  Yorkshire, 
against  the  plaintiff  for  a  debt  of  *^OCf/.,  and  8Z.  4^.  costs,  under  which 
also  the  sheriff  detained  plain')^'!^?  *'that,  whilst  he  was  so  detained,  a 
writ  of  habeas  corpus  ad  subjrciendum  issued  out  of  the  Court  of 
Queen's  Bench,  under  Which  plaintiff  was  brought  up  from  York  to 
London ;  that,  by  an'iwjier*  of  Erie,  J.,  he  was  committed  to  the  cus- 
tody  of  the  defend&tftl as' keeper  of  the  Queen's  Prison,  with  the  causes 
of  detention  afojr^ssad ;  and  so  the  plea  justified  the  trespasses. 

New  assi^mept!  That,  whilst  plaintiff  was  a  prisoner  at  York,  he 
petitioned-tihe*«Court  for  the  relief  of  Insolvent  Debtors ;  and  a  vesting 
order  was  made  on  12th  April,  1851.  That  plaintiff  filed  his  schedule, 
describing  therein,  amongst  other  debts,  those  due  to  Beaumont  and 
Wilson :  that  an  order  was  made  referring  the  petition  to  the  county 
court  of  Yorkshire ;  and  the  petition  was  transmitted  there :  that  the 
judge  of  that  court  made  an  adjudication,  reciting  that  there  appeared 
fraud  on  the  part  of  plaintiff,  and  ordering  that  he  should  be  entitled 
to  the  benefit  of  the  Act  and  be  discharged,  as  to  the  debts  named  in 
^o-i  the  schedule,  in  twelve  *months  from  the  date  of  the  vesting  order : 

^  and  that  a  warrant  to  the  gaoler  of  York  issued  under  the  hand  of 
the  judge,  ordering  that  plaintiff  should  be  discharged  from  the  custody 
of  the  said  gaoler  as  to  the  detainers  of  Beaumont  and  Wilson  at  the 
expiration  of  twelve  calendar  months,  to  be  computed  from  12th  April, 
1851 ;  which  was  delivered  to  the  gaoler  of  York :  that  the  petition  and 
other  proceedings  were  returned  to  the  Court  for  the  relief  of  Insolvent 
Debtors.  And  that  « the  plaintiff  was,  by  the  said  Sir  William  Erie, 
committed  to  the  custody  of  the  defendant  with  the  said  warrant  as 
well  as  the  said  detainers,  and  was  by  the  said  sheriff  delivered  to  the 
defendant  with  the  said  warrant  as  well  as  the  said  detainers."  The 
plaintiff  then  new  assigned  imprisonment  in  the  remand  ward  after  12th 
AprU,  1852. 

Plea,  to  the  New  assignment :  That  the  plaintiff  was  not  committed 
by  Erie,  J.,  with  the  said  warrant  as  well  as  the  said  detainers,  nor 
delivered  to  the  defendant  with  the  said  warrant  as  well  as  the  said 
detainers ;  and  that  defendant  detained  plaintiff  during  three  days  after 
12th  April,  1852,  and  then  discharged  him ;  and  that  defendant  never 
had  the  adjudication,  or  the  warrant  mentioned,  or  any  warrant  ad- 
dressed to  the  defendant  from  any  court :  verification. 

Replication :  <<  That  the  plaintiff  was,  by  the  said  Sir  William  Erie, 
committed  to  the  custody  of  the  defendant  with  the  said  warrant  as 
well  as  the  said  detainers,  and  the  plaintiff  was  delivered  by  the  said 
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Bheriff  to   the  defendant  with  the  said  warrant  as  well  as  the  said 
detainers  :'*  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  in  *last  ^^. 
Hilary  Term,  it  appeared  that  there  was  annexed  to  the  return  to  '- 
the  habeas  corpus,  mentioned  in  the  pleadings,  a  copy  of  the  warrant 
of  the  judge  of  the  county  court,  addressed  to  the  gaoler  of  York  and 
authorizing  him  to  discharge  the  plaintiff  after  12th  April,  1862.  On 
this  copy  was  a  certificate  of  the  gaoler  of  York  that  it  was  a  true  copy. 
The  original  was  not  sent  to  London.  An  order  of  Erie,  J.,  made  on 
the  23d  July,  1851,  was  given  in  evidence.  It  was  endorsed  on  the 
return  to  the  habeas  corpus ;  and  it  ordered  that  the  plaintiff  should  be 
committed  « to  the  custody  of  the  keeper  of  the  Queen's  Prison  in  exe- 
cution, with  the  causes  within  mentioned,  there  to  remain  until,"  &Cr 
With  this  order  the  defendant  received  the  certified  copy  of  the  war- 
rant, still  annexed  to  the  return.  The  plaintiff  was  lodged  in  the 
remand  ward,  and  treated  in  all  respects  as  a  remanded  prisoner.  The 
plaintiff,  on  31st  March,  1852,  applied  to  the  defendant  for  the  causes 
of  his  detention ;  he  received  a  written  statement  which,  after  setting 
out  the  return  by  the  sherUf  of  Yorkshire  to  the  habeas  corpus,  and 
the  order  of  Erie,  J.,  stated  that  «  annexed  to  the  sheriff's  return  is  a 
warrant  of  the  judge  of  the  county  court  of  Yorkshire  of  which  the 
ment  of  the  causes  of  detention.  The  copy,  however,  contained  in  the 
statement  furnished  to  the  plaintiff,  bore  on  the  face  of  it  a  copy  of  the 
certificate  of  the  gaoler  of  York,  that  it  was  a  true  copy  of  the  original. 
The  plaintiff,  having  obtained  this  statement  of  the  causes  of  his  deten- 
tion, caused  application  to  be  made  to  Martin,  B.,  for  an  order  to  the 
^defendant  to  discharge  him  on  13th  April  when  it  should  arrive. 


The  plaintiff  made  this  application  on  the  ground  that  the  warrant 
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addressed  to  the  gaoler  at  York  was  not  sufficient  to  authorize  the 
keeper  of  the  Queen's  Prison  to  discharge  him ;  the  practice  in  all  such 
cases  being  to  obtain  a  Judge's  order.  His  application  was  refused. 
He  then  applied  to  the  Court  for  the  relief  of  Insolvent  Debtors  for  a 
warrant,  to  the  keeper  of  the  Queen's  Prison,  to  discharge  him  pursuant 
to  the  adjudication  of  the  county  court ;  but  his  application  was  re- 
fused, (a)  On  13th  April  the  defendant  refused  to  discharge  the  plain- 
tiff, on  the  ground  that  his  doing  so  without  authority  would  make  him 
liable  to  the  detaining  creditors :  but  finally  he  took  this  responsibility 
upon  himself,  and  allowed  plaintiff  to  depart  on  the  16th  April. 

The  jury,  in  answer  to  questions  from  the  learned  Judge,  said  that 
the  defendant  never  had  the  original  warrant,  but  that  he  had  acted  as 

(o)  It  did  not  appear  why  the  Court  refused  to  interfere ;  but  probably  the  Court  doubted  ai 
to  their  jarisdictioD  over  a  petition  which  has  once  been  referred  to  the  judge  of  a  county  court 
See  Begina  v.  Dowling,  May  9th,  1853.    Post 
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if  he  had  it,  and  led  the  plaintiff  to  believe  that  he  had  it.  The  learned 
Jadge  thereupon  directed  a  verdict  for  the  defendant,  giving  leave  to 
move  to  enter  a  verdict  for  the  plaintiff,  if  the  Ooart  should  be  of 
opinion  that  the  defendant  was  precluded  from  showing  that  he  never 
had  the  original. 

Parry ^  in  last  Hilary  Term,  obtained  a  rule  nisi  to  enter  the  verdict 
for  plaintiff,  or  for  judgment  non  obstante  veredicto. 
*fil       *^<''^<^  wid   Unthank((i)   showed  cause. — The   question   can 

-'  hardly  be  understood  without  reference  to  the  Acts  under  which  an 
insolvent  debtor,  in  custody  under  a  ca.  sa.,  is  discharged  pursuant  to 
an  adjudication.  Stat.  1  &  2  Vict.  c.  110, 8.  88,  enacted  that,  when  an 
adjudication  is  made  by  the  Court  for  the  relief  of  Insolvent  Debtors, 
or  a  commissioner  thereof  on  his  circuit,  on  the  petition  of  an  insolvent 
debtor,  order  shall  be  made  according  to  it,  <<and  the  said  court  or 
commissioner  shall  also  issue  a  warrant  or  warrants  to  the  gaoler  ac- 
cordingly, ordering  the  discharge  of  such  prisoner  from  custody  as  to 
the  detainers  under  which  he  or  she  shall  then  be  confined,  or  which 
shall  be  lodged  against  him  or  her  before  he  or  she  shall  be  out  of  cus- 
tody, the  same  being  for  debts  in  respect  of  which  such  adjudication 
shall  have  been  made."  The  adjudication  is  in  respect,  not  of  all  debts, 
but  only  of  those  mentioned  in  the  schedule ;  Leonard  v.  Baker,  15  M. 
k  W.  202.t  If^  therefore,  die  section  had  stopped  here,  the  gaoler 
would  have  been  obliged  at  his  peril  to  inquire,  in  each  case,  whether 
the  debt  in  respect  of  iHiiich  the  prisoner  is  detained  was  in  the  sche- 
dule. Sect.  8S,  to  obviate  this,  has  a  proviso,  <<  that  in  all  cases  the 
detainer  or  detainers,  with  respect  to  which  any  such  prisoner  shall 
have  been  adjudged  to  be  discharged  out  of  custody,  he  being  then  in 
custody  thereupon,  shall  be  specified  in  the  warrant  of  the  said  court 
or  commissioner,  to  be  delivered  to  the  gaoler  in  that  behalf."  And, 
by  sect.  110,  the  gaoler  is  bound  to  obey,  and  is  indemnified  for  obey- 
ing, any  order  of  the  court  or  of  a  commissioner.  So  that  the  object 
_^  of  the  warrant  is  to  protect  the  gaoler  "^who  obeys  the  orders  to 

^  him  by  discharging  the  prisoner,  notwithstanding  the  detainers 
specified  in  the  warrant.  Then,  by  stat.  10  &  11  Vict.  c.  102,  s.  10, 
the  jurisdiction,  formerly  exwcised  by  the  commissioners  of  the  Court 
for  the  relief  of  Insolvent  Debtors  on  circuit,  is  given  to  the  judge  of 
the  county  court  within  whose  district  the  insolvent  debtor  is  in  custody. 
In  the  present  case,  the  plaintiff  being  an  insolvent  debtor  in  custody 
in  York,  his  petition  was  properly  sent  to  the  judge  of  the  county  court 
of  Yorkshire,  holden  at  York;  and  the  judge,  having  adjudicated,  made 
a  warrant,  which  he  directed  to  the  gaoler  of  York,  and  which,  as  is 
stated  in  the  pleadings,  ordered  that  the  plaintiff  should  be  discharged 
from  the  custody  of  the  gaoler  of  York,  as  to  the  detainers  of  Beau- 

(a)  On  the  25tb  April,  before  Lord  Campbell,  C.  J.,  and  Erie,  J.,  and  on  this  day  be^'ip*  Lord 
CampbeUy  C.  J.,  Wightman,  Erie,  and  Crompton,  Js. 
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taont  and  Wilson,  on  the  expiration  of  twelve  calendar  months,  to  be 
computed  from  the  12th  April,  1851.  Had  the  plaintiff,  on  the  13th 
April,  1852,  still  been  in  the  custody  of  the  gaoler  of  York,  there  would 
hare  been  no  difficulty :  the  gaoler  of  York  would  have  obeyed  the  order 
to  him  contained  in  the  warrant ;  and,  if  either  Beaumont  or  Wilson 
had  brought  an  action  for  an  escape,  the  gaoler  of  York  would  have 
been  indemnified  under  stat.  1  &;  2  Vict.  c.  110,  s.  110.  But  the  plain- 
tiff caused  himself  to  be  removed  under  habeas  corpus  from  York ;  and 
he  was  committed  to  the  custody  of  the  defendant,  the  keeper  of  the 
Queen's  Prison.  Now  no  order  had  been  addressed  by  any  one  to  the 
keeper  of  the  Queen's  Prison.  He  never  had  the  warrant  of  the  judge 
of  the  county  court  of  Yorkshire ;  but,  if  he  had,  it  was  a  warrant  to 
authorize  the  gaoler  of  York  to  discharge  the  plaintiff,  not  to  authorize 
the  keeper  of  the  Queen's  Prison  to  do  so.  The  new  assignment,  there- 
fore, is  bad,  *as  it  shows  an  imprisonment  justified  by  the  detainers  ^^^ 
specified  in  the  plea  to  the  declaration,  which  detainers  remained  ^ 
in  force  as  far  as  the  defendant  was  concerned.  But  the  issue  taken 
on  these  pleadings  is.  Whether  the  defendant  had  the  original  warrant: 
and  as  he  had  not  in  fact,  he  is  entitled  to  the  verdict,  unless  he  is  pre- 
cluded from  showing  that  fact.  The  plaintiff,  when  the  13th  April, 
1852,  was  approaching,  applied  to  the  defendant  for  a  copy  of  the  autho- 
rity under  which  he  was  detained;  and  he  received  a  copy  of  the  return, 
and  with  it  a  copy  of  the  warrant  of  the  judge  of  the  county  court 
addressed  to  the  gaoler  of  York,  annexed  to  the  return.  On  the  face 
of  the  statement  furnished  to  the  plaintiff,  this  was  a  certified  copy  only; 
but,  as  the  jury  have  found  that  the  defendant  led  the  plaintiff  to  believe 
that  he  had  the  original,  it  must  now  be  taken  as  if  it  were  a  repre- 
sentation that  the  original  warrant  was  annexed  to  the  return.  A 
representation,  however,  would  not  estop  the  defendant  as  against  the 
plaintiff,  unless  it  was  made  with  intent  to  induce  the  plaintiff  to  act 
upon  it,  and  he  did  so  act ;  Freeman  v.  Oooke,  2  Exch.  654.t  Here 
there  was  neither  an  intent  that  he  should  act,  nor  an  acting.  The 
object  for  which  the  application  was  made  is  shown  by  the  conduct  of 
the  plaintiff.  He  knew  that  there  would  be  a  difficulty  in  getting  his 
discharge  from  the  custody  of  the  keeper  of  the  Queen's  Prison,  unless 
he  could  produce  something  to  authorize  that  gaoler  to  discharge  him ; 
and  that  the  warrant,  addressed  to  the  gaoler  of  another  gaol,  was  not 
in  practice  considered  a  sufficient  authority.  He,  therefore,  applied 
for  a  Judge's  order,  which  has  commonly  been  made  in  such  cases,  p^g 
though  it  is  difficult  to  see  how  a  Judge  has  jurisdiction  to  make  ^ 
such  an  order ;  Martin,  B.,  however,  declined  to  interfere.  Then  the 
plaintiff  applied  to  the  Court  for  the  relief  of  Insolvent  Debtors,  which 
refused  to  interfere.  But  these  applications  were  not  acts  done  in  con- 
sequence of  the  representation  that  the  defendant  had  the  original  war- 
rant.   They  were  steps  taken  by  the  plaintiff,  because  he  supposed,  and 
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rightly,  that,  whether  defendant  had  the  original  warrant  or  not,  some 
further  authority  was  requisite  to  secure  the  plaintiflf's  discharge  on 
13th  April.  Further,  it  is  said  that  the  defendant  is  estopped  because 
he  put  the  plaintiff  in  the  remand  ward.  That  was  justified  under  stat. 
11  &  12  Vict.  c.  7,  s.  2 ;  because  there  was  an  adjudication  under  stat. 
1  &  2  Vict.  c.  110,  ss.  77,  78,  96.  It  was  not  material  whether  there 
was  a  warrant  or  not ;  and,  a  fortiori,  it  was  immaterial  whether  the 
defendant  had  it  or  not.  As  to  the  motion  for  judgment  non  obstante^ 
veredicto,  the  plea  justifies  the  imprisonment  by  showing  the  writs  of 
ca  sa. :  and  there  is  nothing  afterwards  pleaded  to  do  away  with  their 
force.  The  placing  in  the  remand  ward  was  right ;  Stead  v,  Anderson, 
9  Com.  B.  262  (E.  C.  L.  R.  vol.  67) :  but,  if  it  were  wrong,  it  is  not 
made  a  substantial  cause  of  action  on  these  pleadings,  as  it  was  in 
Cobbett  V.  Grey,  4  Exch.  729.t 

Parry  and  Holl^  in  support  of  the  rule. — The  defendant  is  estopped 
fiom  denying  that  he  had  the  original  warrant.  He  is  brought  com- 
pletely within  the  principle  of  Pickard  v.  Sears,  6  A.  &  E.  469  (E.  C. 
L.  R.  vol.  33),  which  has  been  carried  further  in  Gregg  v.  Wells,  10  A. 
&  E.  90  (E.  C.  L.  R.  vol.  37),  and  Coles  v.  The  Bank  of  England,  10 

A.  &  E.  437  (E.  C.  L.  R.  vol.  37) ;  *and  these  cases  were  not  over- 
J  ruled  in  Freeman  v.  Cooke,  2  Exch.  654.t  [Crompton,  J. — There 
were  some  strong  observations  on  Coles  v.  The  Bank  of  England,  in 
Freeman  v.  Cooke,  2  Exch.  660. f]  Unless  the  defendant  had  the  ori- 
ginal warrant  he  was  not  justified  in  putting  the  plaintiff  in  the  remand 
ward ;  which  is  primfi  facie  a  trespass ;  Cobbett  v.  Grey,  4  Exch.  729.t 
Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. It  is  quite  clear  that,  if  the  truth  may  be  admitted  in  evidence, 
the  issue  should  be  found  for  the  defendant.  But  it  is  said  that  the 
defendant  is  estopped  from  giving  the  truth  in  evidence.  Now  I  accede 
to  the  rule  laid  down  in  Pickard  v.  Sears,  and  in  Freeman  v.  Cooke. 
If  a  party  wilfully  makes  a  representation  to  another,  meaning  it  to  be 
acted  upon,  and  it  is  so  acted  upon,  that  gives  rise  to  what  is  called  an 
estoppel.  It  is  not  quite  properly  so  called ;  but  it  operates  as  a  bar  to 
receiving  evidence  contrary  to  that  representation  as  between  those  par- 
ties. Like  the  ancient  estoppel,  this  conclusion  shuts  out  the  truth,  and 
is  odious,  and  must  be  strictly  made  out.  The  party  setting  up  such  a 
bar  to  the  reception  of  the  truth  must  show,  both  that  there  was  a  wilful 
intent  to  make  him  act  on  the  faith  of  the  representation,  and  that  he 
did  so  act.  Here  the  plaintiff  fails  in  both.  There  was  no  wilful  intent 
on  the  part  of  the  defendant  that  the  plaintiff  should  act  on  the  faith  of 
the  representation ;  nor  have  I  been  able  to  perceive  how  in  any  way 

the  plaintiff  was  prejudiced  by  the  defendant's  representation  *that 

J  the  original  warrant  was  annexed  to  the  return.     The  plaintiff 

neither  did  any  act  which,  if  he  had  not  believed  that  the  defendant  had 

the  original  warrant,  he  would  not  have  done,  nor  refrained  from  doing 
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any  act  which,  if  he  had  known  that  the  defendant  had  only  a  copy,  he 
would  have  done.  Therefore  I  think  that  the  truth  may  in  this  case  be 
admitted  and  the  verdict  found  for  the  defendant.  As  to  the  motion 
for  judgment  non  obstante  veredicto,  the  ground  urged  upon  us  is  that 
the  plaintiff  was  placed  in  the  remand  ward.  As  to  that,  it  is  not  here, 
as  in  Gobbett  v.  Grey,  made  a  substantive  complaint.  This  is  a  count 
for  false  imprisonment  generally ;  and  the  place  of  imprisonment  is  not 
the  gist  of  the  action. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  only  question  on  the 
first  branch  of  the  rule  is,  whether  the  defendant  is  precluded  from 
showing  that  he  had  not  the  original  warrant.  There  is  a  striking  di»* 
tinction  between  this  case  and  that  of  Pickard  v.  Sears,  which  is  the 
authority  chiefly  relied  on  by  the  plaintiff.  I  agree  with  what  is  said  in 
that  case,  that,  ^^  where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things,  and  induces 
him  to  act  on  that  belief,  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time."  And,  as  it  is  clear  on  the  facts 
that  the  defendant  never  had  the  warrant,  the  question  comes  to  be.  Is 
he  concluded  from  averring  that  ?  I  prefer  not  to  use  the  word  estopped. 
Now  it  appears  clear,  on  the  *facts,  that  the  representation,  in  the  ^ 
present  case,  was  by  no  means  made  wilfully  with  the  purpose  of  L 
inducing  the  plaintiff  to  act,  or  to  refrain  from  acting,  so  as  to  alter  his 
position ;  and  on  that  ground  the  rule  should  be  discharged.  As  to  the 
other  branch  of  the  rule,  it  seems  clear  that  the  putting  of  the  plaintiff 
in  the  remand  ward  is  not  complained  of  as  a  substantive  trespass. 

Erle,  J. — The  question  of  fact  is,  Whether  the  defendant  had  the  ori- 
ginal warrant  ?  and  it  is  clear  he  had  not.  But  the  question  raised  on  the 
first  branch  of  the  rule  is  as  to  the  doctrine  in  Pickard  v.  Sears,  6  A.  & 
£S.  469  (E.  C.  L.  B.  vol.  33).  Did  the  defendant  make  a  misrepresenta- 
tion to  the  plaintiff  with  intent  that  the  plaintiff  should  act  upon  it,  and 
did  the  plaintiff,  in  consequence,  so  act  upon  it  to  his  prejudice  ?  The 
jury  have  found  that  the  defendant  acted  as  if  he  had  the  original,  and 
led  the  plaintiff  to  believe  he  had  it ;  so  that  there  was  a  representation. 
But  did  the  plaintiff  alter  his  position  for  the  worse  in  consequence  of 
that  representation  ?  It  is  clear  to  my  mind  that,  whether  the  original 
warrant,  or  a  copy  of  it,  was  annexed  to  the  return,  the  conduct  of  the 
defendant  in  putting  the  plaintiff  in  the  remand  ward  would  equally  be 
justified.  But  the  ground  mainly  relied  on  seems  to  be  that  the  plaintiff 
supposed  that  the  defendant  had  the  original,  and  therefore  lost  time 
and  money  in  applications  to  a  Judge  and  to  the  Court  for  the  relief  of 
Insolvent  Debtors.  But,  in  fact,  the  ground  of  these  applications  was 
that  the  warrant  was  not  a  sufScient  authority  for  the  plaintiff's  dis- 
charge.    That  was  his  contention  before  the  Judge  and  the  Court  for 
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^-.  *the  relief  of  Insolvent  Debtors :  so  that  it  is  clear  that  he  did 
-I  not  make  these  applications  in  consequence  of  believing  the  repre- 
sentation that  the  defendant  had  the  warrant,  but  notwithstanding  that 
he  believed  that  representation.     As  to  the  other  branch  of  the  rule,  I 
concur  with  what  has  been  already  said. 

Crompton,  J. — I  think  it  would  be  very  dangerous  if  we  were  to 
extend  the  principle  by  which  a  party  is  precluded  from  denying  a  repre* 
sentation  to  such  a  case  as  this.  I  do  not  think  that  an  estoppel  of  this 
kind  is  always  odious ;  in  many  cases  I  think  it  extremely  equitable  to 
act  upon  that  doctrine.  But  I  think  that  every  case,  in  which  we  are 
to  act  upon  it,  must  be  brought  within  the  principles  so  accurately  laid 
down  in  the  elaborate  judgment  in  Freeman  v,  Cooke,  2  Exch.  654  :t 
and  in  the  present  case  there  is,  on  the  finding  of  the  jury,  a  want  of 
the  two  great  ingredients ;  for  it  is  not  found  that  the  defendant  intended 
that  the  plaintiff  should  act  on  the  faith  of  the  representation,  nor  that 
the  plaintiff  did  so  act.  The  word  ^^  wilfully,"  which  is  used  in  the 
judgment  in  Pickard  v.  Sears,  has  been  well  commented  upon  in  the 
judgment  in  Freeman  v.  Cooke.  As  the  rule  is  there  explained,  it 
takes  in  all  the  important  commercial  cases,  in  which  a  representation 
is  made,  not  wilfully  in  any  bad  sense  of  the  word,  not  malo  animo,  or 
with  the  intent  to  defraud  or  deceive,  but  so  far  wilfully  that  the  party 
making  the  representation  on  which  the  other  acts  means  it  to  be  acted 
upon  in  that  way.  That  is  the  true  criterion :  and,  as  I  said  before,  I 
think  in  the  present  case  the  two  great  ingredients  are  wanting. 

Bule  discharged. 

The  general  principle  established  by  the  oase  630 ;  Davis  v.  Thomas,  5  Leigh,  1 ;  Bank  v. 

in  the  text,  that  a  declaration  «n  pait  shaU  not  WoUaston,  3  Harrington,  90 ;  Hicks  v.  Cram,  17 

work  an  estoppel,  unless  it  appear  aflSrmatively  Verm.  449 ;  Raageley  v.  Spring,  8  ShepL  130 ; 

that  it  was  intended  that  the  party  for  or  to  Kinney  v.  Famsworth,  17  Conn.  355 ;  Common- 

whom  it  is  made  shall  act  on  the  faith  of  it,  and  wealth  o.  Maltz,  10  Barr,  527;   Copeland  «. 

that  he  actually  did  so  act,  is  soBtained  by  the  Copeland,  28    Maine,   526  \    Cox  v.  Buck,  3 

general  current  of  American  aaihorities:  Nichols  Strobh.  367;  Otis  v.  Sill,  8  Barbour,  Sup.  G. 

V.  Arnold,  8  Pick.  172 ;  Foster  v,  Newland,  21  102 ;  Ryers  o.  Farwell,  9  Ibid.  615 ;  Taylor  «. 

?endell,  94 ;  Crockett  v,  Lashbrook,  5  Monroe,  Zepp,  14  Missouri,  482. 


*WILLIAM  PATRICK  v.  WILLIAM  PATRICK  RALSTON 
■^*J  SHEDDEN.    Apra2Mi. 

S.  raised  an  action  against  P.  before  the  Lords  of  Session  in  Scotland,  who  dismissed  the  aotton, 
and  fonnd  P.  entitled  to  his  expenses.  S.  appealed  to  the  House  of  Lords.  Pending  the 
appeal,  P.  petitioned  the  Lords  of  Session  for  decree  and  interim  execution,  under  stat  48  G. 
3,  0.  161,  s.  17,  for  the  expenses.  The  Lords  of  Session  allowed  the  decree,  pronouncing  an 
interlocutor  and  interim  decree  for  payment,  upon  security  to  repay  {**  caution  to  repeat")  in 
the  event  of  a  reversal  of  the  original  judgment  in  the  House  of  Lords,  with  warranty  in  fkilnre 
of  payment  after  a  time  named,  to  poind  S.'s  goods. 

Beonrity  having  been  given,  and  the  time  having  expired,  P.,  in  this  Conrt^  sued  for  the  amoiii)t 
of  the  expenses. 
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Held :  that  the  action  was  oot  maintainable,  the  decree  for  pajment  not  being  in  the  nature  of  a 
ftnal  judgment 

Declaration,  dated  29th  November,  1852,  charged  "that  heretofore, 
to  wit,  on  the  3d  day  of  June,  A.  D.  1852,  a  certain  decree  was  made 
and  pronounced  in  and  by  the  Court  of  our  Lady  the  Queen  before  the 
Lords  of  Council  and  Session  at  Edinburgh,  in  that  part  of  the  United 
Kingdom  called  Scotland ;  whereby  the  said  Lords  did  then  decern  and 
ordain  the  said  defendant  to  make  payment  to  the  said  plaintiff  of  the 
sum  of  4947.  2«.  Ic?.,  and  also  of  the  sum  of  17«.  8c?.,  being  the  dues  of 
extracting  the  said  decree,  which  remains  unsatisfied.  And  the  plaintiff 
avers  that  he  has  done  all  things  on  his  part  to  entitle  him  to  receive 
payment  of  the  said  several  sums  of  money.  And  the  said  plaintiff  also 
Bues  the  said  defendant,"  &c.  (for  interest  and  on  an  account  stated). 

Pleas:  1.  Never  indebted.  2.  That,  before  the  commencement  of 
this  suit,  and  after  the  said  decree  was  made  and  pronounced,  an  appeal 
from  and  against  the  said  decree  was  duly  entered  and  entertained  by 
and  before  the  House  of  Lords  in  the  High  Court  of  Parliament  at 
Westminster ;  which  appeal  at  the  time  of  the  commencement  of  this 
Buit  was,  and  now  is,  still  pending  *and  undetermined ;  and  by 
which  it  is  prayed  that  the  said  decree  may  be  reversed.  And  '- 
defendant  further  saith  that,  according  to  the  law  of  Scotland,  the  said 
decree,  and  the  defendant's  liability  to  pay  the  said  sums  of  money  men- 
tioned in  the  first  count,  before  and  at  the  time  of  the  commencement 
of  this  suit  were,  and  now  are,  during  and  by  reason  of  the  pendency 
of  the  said  appeal,  suspended ;  and  the  said  decree  became,  and  was  and 
is,  of  no  force  or  effect  until  the  said  decree  hath  been  affirmed  by  the 
said  High  Court  of  Parliament ;  which  has  not  yet  been  done.  And 
the  defendant  saith,  &c. :  allegation  that  the  interest  claimed  was  for 
alleged  forbearance  of  the  money  decreed  to  be  paid,  and  the  account 
stated  was  of  and  concerning  the  same. 

The  plaintiff  joined  issue  upon  the  pleas. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  Middlesex  sittings  after 
last  Hilary  term,  it  appeared  that  the  defendant  had,  as  pursuer,  raised 
actions  of  declarator,  reduction,  count  and  reckoning,  &c.,  before  the 
Lords  in  Council  and  Session  in  Scotland,  against  the  present  plaintiff 
and  one  Robert  Shedden  Patrick,  as  defenders.  On  10th  March,  1852, 
the  Lords  pronounced  an  interlocutor  and  decree,  to  the  effect  that  the 
Lords  sustained  the  defences  pleaded  by  the  defenders  against  the  re- 
levancy of  the  grounds  of  action  set  forth  in  the  conjoined  summons 
and  supplementary  summons  of  declarator,  reduction,  and  count  and 
reckoning,  <<  dismiss  the  said  actions,  and  assoilzie  the  defenders  from 
the  whole  conclusions  thereof,  find  the  defenders  entitled  to  their  ex- 
penses, appoint  account  of  expenses  to  be  lodged,  and  remit  to  the 
auditor  to  tax  the  same  and  report."  The  expenses  were  afterwards 
taxed  by  the  auditor  at  4942.  2«.  Id.     The  pursuer,  the  present  dc- 

VOL.  n. — 5 
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j^-p,  fendant,  *presented  a  petition  of  appeal  to  the  House  of  Lords, 
-*  against  the  above  judgment:  and  this  petition  was  pending  at 
the  time  of  the  present  action.  On  2l8t  May,  1852,  the  present 
plaintiff  and  R.  S.  Patrick  presented  a  petition  to  the  Lords  of  Council 
and  Session,  applying  for  decree  and  execution  pending  appeal, (a)  and 
praying  their  Lordships  to  approve  of  the  auditor's  reports  on  the 
accounts,  and  in  terms  thereof  to  modify  the  expenses  to  the  said  taxed 
amounts  reported  by  him,  and  to  grant  interim  execution,  and  to  allow 
decree,  for  the  sums  of  565Z.  6«.  6d.{b)  and  494?.  28.  Id.  of  taxed  ex- 
penses, to  go  out,  and  be  extracted  in  name  of  the  petitioners  respect- 
ively, and  execution  to  proceed  thereon,  notwithstanding  the  appeal, 
to  the  effect  of  enabling  them  to  recover  payment  of  the  said  sums, 
^-^^  with  the  *expenses  of  extract:  and  this,  upon  caution,  in  common 
^  form,  to  repeat  the  same  in  the  event  of  the  interlocutor  being 
reversed  in  the  House  of  Lords ;  and,  further,  to  find  the  present  de- 
fendant liable  to  the  petitioners  in  the  expenses  of  that  petition,  and 
procedure  thereon ;  or  to  do  otherwise  in  the  premises  as  to  their  Lord- 
ships might  seem  proper.  This  petition  was  answered  on  the  part  of 
the  present  defendant :  and  the  following  interlocutor  was  pronounced 
by  the  Lords  of  the  First  Division  of  the  Court  of  Session : 

"Edinburgh,  3d  June,  1852. 
"  The  Lords,  having  considered  the  petition,*'  &c.,  "  with  the  an- 
swers," &c.,  "and  having  heard  the  counsel  for  the  parties,  approve  of 
the  auditors'  reports,"  &c.,  "  drawn  for  the  sums  of  565Z.  6«.  6d,  and 
4941.  2s.  Id.y  and  allow  decree  for  the  said  sums  to  go  out  and  be 
extracted  in  name  of  the  petitioners  respectively,  and  execution  to 
proceed  thereon,  notwithstanding  the  appeal,  to  the  effect  of  enabling 
the  petitioners  respectively  to  recover  payment  of  the  said  sums,  with 
the  expenses  of  extract,  upon  caution  in  common  form  to   repeat  the 

(a)  Stnt.  48  G.  3,  c.  151,  "  concerning  the  administration  of  justice  in  Scotland,  and  concern- 
ing appeals  to  the  House  of  Lords,"  enacts : 

Sect.  17  :  "  That  when  any  appeal  is  lodged  in  the  House  of  Lords,  a  copy  of  the  petition  of 
appeal  shall  be  laid  by  the  respondent  or  respondents,  before  the  Judges  of  the  division  to  which 
the  cause  belongs ;  and  the  said  division,  or  any  four  of  the  Judges  thereof,  shall  have  power  to 
regulate  all  matters  relative  to  interim  possession,  or  execution,  and  payment  of  costs  and  ex- 
penses already  incurred,  according  to  their  sound  discretion,  having  a  just  regard  to  the  interests 
of  the  parties  as  they  may  be  affected  by  the  affirmance  or  reversal  of  the  judgment  or  decree 
appealed  from/* 

Si'ct.  IS :  *<  That  it  shall  not  be  competent  by  appeal  to  the  House  of  Lords  touching  the  regu- 
lations  so  made  as  to  such  interim  possession,  execution,  and  payment  of  cxpenises  or  costs,  to 
stop  the  execution  of  such  regulations  as  shall  have  been  so  made  as  aforesaid  respecting  the 
same ;  provided  that  when  the  appeal  touching  the  judgment  or  decree  appealed  from  shall  be 
beard,  it  shall  bo  competent  for  the  House  of  Lords  to  make  such  order  and  give  such  judgment 
respecting  all  matters  whatsoever  which  shall  have  been  done  or  have  taken  place  in  pursuance 
of  or  in  consequence  of  such  regulations  so  made  as  to  interim  possession,  execution,  and  pay- 
ment of  expenses  or  costs,  as  the  justice  of  the  cose  shall  appear  to  the  said  House  of  Lords  to 
require." 

(b)  This  sum  was  claimed  in  respect  of  another  action,  the  ciroumstanoes  of  which  are  not 
material  to  the  present  case. 
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same,  in  the  event  of  the  interlocutor  recited  in  the  said  petition  being 
reversed  in  the  House  of  Lords." 

The  following  is  the  Court  of  Sessions  Extract  of  the  interim  decree 
for  payment  pronotinced. 

"  At  Edinburgh,  the  3d  day  of  June,  1852  years,  sitting  in  judgment. 
The  Lords  of  Council  and  Session  decerned  and  ordained,  and  hereby 
decern  and  ordain,  William  Patrick  Ralston  Shedden,  Esq.,  sometime 
residing,"  &c.,  "to  make  payment  to  William  Patrick,  of,"  &c.,  "of 
the  sum  of  494Z.  2«.  Id.,  being  the  taxed  amount  of  expenses  to  which 
he  was  found  entitled  on  *10th  March  last,  in  the  conjoined  ^^-^ 
original  and  supplementary  actions  of  declarator,  reduction,  count  ^ 
and  reckoning,"  &c.,  "now  depending  before  the  said  Lords,"  &c. ; 
«*  item  of  the  sum  of  17«.  8rf.,  being  the  dues  of  extracting  this  decree  : 
And  the  said  Lords  grant  warrant  to  messengers  at  arms,  in  her 
Majesty's  name  and  authority,  to  charge  the  said  pursuer  personally, 
or  at  his  dwelling  place,  if  within  Scotland ;  and,  if  furth  thereof,  by 
delivering  a  copy  of  charge  at  the  office  of  the  keeper  of  the  record  of 
edictal  citations  at  Edinburgh,  to  make  payment  of  the  foresaid  sum 
or  sums  of  money,  principal,  interest,  and  expenses,  and  to  implement 
and  perform  the  hail  foresaid  obligations,  all  in  terms,  and  to  the  effecn 
contained  in  the  decree  and  extract  above  written,  and  here  referred 
to,  and  held  as  repeated  brevitatis  causfi.  And  that  to  the  said  William 
Patrick:  if  within  Scotland,  within  fifteen  days  ;  if  in  Orkney  or  Shet- 
land, within  forty  days ;  and,  if  furth  of  Scotland,  within  twenty-ono 
days,  next  after  he  is  charged  to  that  effect,  under  the  pain  of  poinding 
and  imprisonment;  and  also  grant  warrant  to  arrest  the  said  W.  P.  11. 
Shedden,  pursuer's,  readiest  goods,  gear,  debts  and  sums  of  money  m 
payment  and  satisfaction  of  the  said  sum  or  sums,  interest  and  expenses  : 
And,  if  the  said  pursuer  fail  to  obey  the  said  charge,  then  to  poind  tbo 
said  pursuer's  readiest  goods,  gear  and  other  effects.  And,  if  needful 
for  effecting  the  said  poinding,  grant  warrant  to  open  all  shut  and  lock- 
fast places  in  form  as  effeirs.  Extracted  upon  this  and  the  preceding 
page,"  &c. 

It  was  proved  that  caution  had  been  given,  in  compliance  with  tlie 
condition  of  the  interlocutor  of  June  3d,  1852,  and  that  the  defendant, 
in  July,  1852,  was  charged  to  make  payment. 

♦The  counsel  for  the  plaintiff  contended  that  he  was  entitled  ^^-^ 
to  a  verdict  on  the  second  issue,  inasmuch  as  the  decree,  from  ^ 
which  there  was  the  appeal  to  the  House  of  Lords,  was  not  the  decree 
mentioned  in  the  declaration. (a)  The  counsel  for  the  defendant  con- 
tended that  the  action  was  not  maintainable,  inasmuch  as  the  interlocu- 
tor and  decree  of  8d  June  1852  were  not  final.  The  Lord  Chief  Justice 
directed  a  verdict  for  the  plaintiff,  reserving  leave  to  move  for  a  non- 
suit. 

(a)  'So  farther  discussion  on  this  point  took  pUce. 
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In  this  Term,  Montagu  Smith  obtained  a  rule  accordingly. 

Crowder  and  Bovill  now  showed  cause. — The  interim  decree  of  3J 
June  1852  is  not  a  merely  interlocutory  proceeding.  Nothing  more 
was  to  be  done  in  the  Scotch  proceeding,  except  the  actual  execution. 
Had  it  been  possible,  in  fact,  to  arrest  the  defendant  in  Scotland,  such 
arrest  would  have  been  valid.  Sect.  17  of  stat.  48  G.  3,  c.  151,  enables 
the  Scotch  Judges  to  regulate  all  matters  relative  to  interim  possession, 
or  execution,  and  payment  of  the  costs  and  expenses  already  incurred, 
according  to  their  sound  discretion.  They  have  done  so ;  and  they  are 
now  functi  officio ;  and  the  proceeding,  so  far  as  regards  the  money  now 
claimed,  is  final.  By  sect.  18,  the  appeal  to  the  House  of  Lords  does 
not  stop  the  execution  of  these  regulations.  That,  generally,  an  action 
may  be  maintained  in  the  Courts  of  this  country  for  money  ordered,  by 
the  Scotch  Court,  to  be  paid  in  respect  of  costs,  appears  from  Russell 
*201  ^"  ^™^*^>  9  M.  &  W.  810. t  But  *thi3  rule  was  obtained  on  the 
J  authority  of  Paul  v.  Roy,  21  L.  J.  N.  S.  Chanc.  861.  (February 
11  and  12,  1852.)  In  that  case  the  Master  of  the  Rolls,  premising 
that  the  English  Courts  of  Equity  would  enforce  a  decree  of  the  Scotch 
Courts,  if  final,  held  that  the  decree  was  there  only  interlocutory :  but 
there  the  proceedings  in  the  Scotch  Courts  were  not  terminated,  and 
the  decree  in  question  were  merely  a  step  in  the  cause :  the  decree  was 
for  depositing  money  in  a  bank  by  persons  not  parties  to  the  principal 
cause ;  and  the  ultimate  right  to  the  money  was  not  decided  upon. 
The  Scotch  Court,  in  the  present  case,  might  have  ordered  the  pay- 
ment to  be  made  instantly  and  unconditionally :  they  do  make  the  order 
subject  (according  to  the  interlocutor  of  3d  June  1852)  to  the  condition 
of  caution  being  given,  and  naming  a  certain  time :  the  caution  having 
been  given,  and  the  time  having  expired,  the  case  is  as  if  the  order  had 
been  for  immediate  payment,  or  as  if  the  appeal  to  the  House  of  Lords 
had  been  abandoned,  in  which  case  no  caution  would  have  been  required. 
It  is  true  that,  under  sect.  18,  it  will  be  competent  to  the  House  of 
Lords  to  give  a  judgment  affecting  or  varying  these  regulations :  but 
any  judgment  to  that  effect  would  be  merely  analogous  to  a  writ  of 
restitution  in  our  Courts :  the  previous  proceeding  could  not  be  the  less 
final.  A  judgment  in  the  Court  of  Queen's  Bench  is,  properly  speak- 
ing, final,  though  error  may  be  brought  upon  it :  and,  if  bail  in  error  be 
not  put  in,  and  execution  issue  upon  the  judgment,  the  writ  of  error 
does  not  prevent  such  execution  from  being  final :  all  that  can  be  done 
is  to  have  a  writ  of  restitution.  The  word  "interim,"  in  sect.  17, 
^o-1-i  applies  to  << possession"  only:  and,  even  '''if  it  applies  also  to 
-*  "execution,  and  payment,"  it  does  not  mean  interlocutory,  or 
temporary,  but  is  rather  used  to  exclude  the  idea  of  the  proceeding 
being  suspended  by  the  appeal :  it  means  that,  in  spite  of  and  pending 
the  appeal,  the  costs  may  be  ordered  to  be  paid  in  the  time  intervening 
between  the  order  and  the  determination  of  the  appeal. 
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Sir  F.  Kelly  and  Montagu  Smith  (with  whom  was  Prentice)^  contrS. — 
The  regulations  made  under  sect.  17  appear,  both  from  their  nature  and 
from  the  language  of  the  section,  to  be  merely  interlocutory ;  and  there- 
fore no  action  can  be  maintained  upon  them ;  Emerson  v.  Lashley,  2  H. 
Bl.  248,  in  which  case  an  action  on  the  judgment  itself  would  have  been 
maintainable.  The  regulation  here  is  more  analogous  to  a  rule  of  our 
Courts  than  to  a  judgment ;  the  order  might  have  been,  if  the  Court  had 
thought  fit,  to  pay  the  money  into  Court.  In  Berkeley  v.  Elderkin,  1  E. 
&  B.  805  (E.  C.  L.  R.  vol.  72),  this  Court  held  that  an  action  does  not  * 
lie  in  this  Court  upon  the  judgment  of  a  county  court :  and  the  decision 
proceeded  partly  on  the  ground  that  sects.  96,  99  of  stat.  9  &  10  Vict. 
c.  95,  provide  a  peculiar  mode  of  execution,  and  also,  to  a  great  extent, 
upon  sect.  100,  which  enables  the  judge  of  the  county  court  to  rescind 
or  alter  his  order.  Here  the  order  may  be  varied  by  the  House  of  Lords, 
nnder  sect.  18  of  stat.  48  Gr.  3,  c.  151.  {Montagu  Smith  was  stopped 
by  the  Court.) 

Lord  Campbell,  C.  J. — I  think  this  action  is  not  maintainable.  Be- 
fore stat.  48  G.  3,  c.  151,  there  could  not  be  execution  on  a  Scotch  judg- 
ment pending  an  ^appeal  to  the  House  of  Lords.  That  Act  makes  r^tQa 
provision  for  execution  pending  the  appeal,  and  no  more.  Here  ^ 
the  order  is  made,  directing  money  to  be  paid  for  costs,  and  execution  to 
issue  for  such  money,  but  only  after  caution  given.  That  does  not  create 
a  right  of  bringing  an  action  in  this  Court  for  the  money,  there  being  an 
appeal  from  the  judgment  in  the  cause  itself.  The  only  result  is  that 
execution  may  be  taken  out  at  the  time  designated  by  the  order :  and  the 
terms  of  the  order  may  be  varied  by  the  Scotch  Court,  which  retains  this 
power  down  to  the  time  of  the  determination  of  the  appeal  in  the  House 
of  Lords.  That  is  surely  not  an  order  final  in  the  sense  in  which  an 
order  must  be  final  upon  which  an  action  is  to  be  maintained.  The  rule 
therefore  must  be  made  absolute. 

WiOHTMAN,  J. — It  is  admitted  that  the  action  cannot  be  maintained 
unless  the  order  was  final :  and  I  think  that  clearly  it  was  not  final.  The 
Tery  word  "  interim,"  in  sect.  17,  shows  that  the  order  is  no  more  than 
an  interim  proceeding  to  regulate  the  payment  of  costs,  pending  the 
appeal  in  the  House  of  Lords.  The  judgment  in  the  cause  may  be 
affirmed  or  reversed :  in  the  mean  time  the  result  is  uncertain.  The 
Scotch  Court  has  power  to  regulate  all  matters  relating  (among  other 
things)  to  costs,  during  the  interval.  If  we  look  at  the  order,  it  clearly 
treats  the  payment  as  not  to  be  made  or  enforced  finally  till  the  appeal 
is  determined,  though  execution  may  issue  in  the  mean  time. 

Crompton,  J.(a) — ^I  am  of  the  same  opinion.     All  *proceedings  p^^^o 
in  the  decree  m  the  cause  itself  would  be  stopped  by  the  appeal :  '- 
but,  by  the  statute,  execution  is  allowed  to  go  in  the  mean  while.     That 
result  is  the  whole  effect.    The  right  to  claim  costs  flows  out  of  the  decree 

(a)  ErlO)  J.,  was  absent 
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which  is  stopped :  and  then  this  order  gives  the  party  nevertheless  tho 
power  of  obtaining  the  costs  by  an  execution  which  is  subject  to  the 
result  of  the  appeal.  Rule  absolute. 


ROBERT  ATTWOOLL  v.  ABEL  ATTWOOLL.    April  29. 

Count  on  a  bond  for  1002.,  oondltioned  to  indemnify  plaintiff  against  certun  actions :  breaeby 

that  plaintiff  was  sued  on  one  of  them,  and  obliged  to  pay  9/.  10«.  M.,  and  was  not  indemnified. 

Plea  :  Set-off  of  an  amount  averred  to  be  equal  to  plaintiff's  claim;  but  the  plea  did  not  show 

what  amount  was  due  on  the  bond.    Demurrer. 
Held  :  that  set-off  could  not  be  pleaded  to  a  bond  conditioned  for  indemnity:  and  that  a  plea  of 

set-off  to  a  bond,  under  stat  8  G.  2,  c.  24,  s.  5,  is  not  good,  unless  it  shows  what  amount  is  justly 

due  on  the  bond :  and  that  for  both  reasons  the  plea  was  bad. 

Count,  on  a  bond  in  the  penal  sum  of  lOOZ.,  subject  to  a  condition, 
whereby,  after  reciting  that  the  defendant  and  the  plaintiflf  had  for 
some  time  past  been  joint  owners  of  a  ship  called  The  Rebecca,  and 
that  by  deed,  bearing  even  date  therewith,  the  plaintiff  had  assigned 
all  his  share  in  the  said  ship  or  vessel  unto  the  defendant,  and  that  it 
had  been  agreed  that  the  defendant  should  execute  the  said  bond  with 
a  condition  for  making  void  the  same  as  thereunder  written,  the  con- 
dition of  the  said  bond  was  declared  to  be,  that,  if  the  defendant  should 
discharge,  and  at  all  times  keep  harmless  and  indemnified,  the  plaintiff 
of  and  from  all  debts  which  then  were  or  might  be  due  to  any  persons 
for,  or  on  account  of,  or  in  respect  of,  the  said  ship  or  vessel,  and  of 
and  from  and  against  all  suits,  costs,  and  damages  which  might  be  com- 
^^ .,  menced  against  him,  the  *plaintiff,  as  part  owner  as  aforesaid,  or 
-*  which  he  might  sustain  or  be  put  into  by  reason  of  the  said  debts, 
or  any  of  them,  then  the  said  bbnd  was  to  be  void.  Averment,  that, 
at  the  date  of  the  said  bond,  there  was  due  a  certain  debt  of  71.  Ss.  9d. 
in  respect  of  the  said  ship,  which  was  sued  for  against  the  now  plaintiff 
in  the  county  court  of  Devonshire,  holden  at  East  Stonehouse,  and 
recovered,  together  with  costs  of  suit  amounting  to  2L  Bs.  2c2.,  making 
together  9Z.  8«.  lid. ;  which  the  now  plaintiff  was  by  the  said  County 
Court  ordered  to  pay  to  the  clerk  of  the  said  Court,  and  which  said  sum 
of  92.  Ss.  lid.  the  now  plaintiff  was  forced  and  obliged  to  and  did 
accordingly  pay  to  the  said  clerk  of  the  Court,  together  with  la.  6d. 
fee  for  paying  into  Court ;  of  which  premises  the  defendant  always  had 
notice:  yet  the  defendant  has  not  kept  harmless  or  indemnified  the 
plaintiff  of  or  from  the  said  debt,  or  of  or  from  the  said  action  so  com- 
menced and  prosecuted  against  the  now  plaintiff,  or  of  or  from  the 
costs,  charges,  or  damages  which  he  has  sustained  and  been  put  as  afore- 
said to  by  reason  of  the  said  debt  as  aforesaid :  whereby  the  said  bond 
has  become  forfeited.     And  the  plaintiff  claims  the  sum  of  lOOZ. 

Pica :  That  the  plaintiff,  at  the  commencement  of  this  suit,  was  and 
still  is  indebted  to  the  defendant  in  an  amount  equal  to  the  plaintiff's 
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claim,  for  and  in  respect  of  a  bill  of  exchange  for  20L,  drawn  by  the 
defendant  on  the  plaintiif,  which  said  bill  the  plaintiff  accepted,  but  did 
not  pay  the  same ;  and  for  money  payable  by  the  plaintiff  to  the  defend- 
ant for  money  lent  by  the  defendant  to  the  plaintiff;  and  for  money 
paid  by  the  defendant  for  the  plaintiff;  and  for  money  found  to  be  due 
from  the  plaintiff  to  the  defendant  on  accounts  *stated  between  ^^^^^ 
them  :  and  which  amount  the  defendant  is  willing  to  set  off  against  ^ 
the  plaintiff's  claim. 

Demurrer.     Joinder. 

The  demurrer  was  argued  in  this  term. (a) 

Archibald,  for  the  plaintiff. — The  bond  is  not  given  to  secure  a  debt. 
It  is  conditioned  to  indemnify  the  plaintiff  against  unliquidated  demands ; 
and  it  is  clear  that,  if  this,  instead  of  being  an  action  on  a  bond,  were 
an  action  on  a  contract  to  indemnify,  a  set-off  could  not  be  pleaded ; 
Hardcastle  v.  Netherwood,  5  B.  &  Aid.  93  (E.  C.  L.  R.  vol.  7).  Set- 
off to  bonds  is  given  by  stat.  8  G.  2,  c.  24,  s.  6.  It  is,  however,  con- 
fined to  cases  in  which  there  is  a  debt,  or  contract  to  which,  if  there 
was  no  penalty,  a  set-off  might  be  pleaded ;  Hutchinson  v.  Sturges, 
Willes,  261.  And  this  plea  does  not  show  how  much  is  justly  and  truly 
due  on  either  side.  That  is  essential ;  Symmons  v.  Knox,  3  T.  R.  6*5, 
Grimwood  v.  Barrit,  6  T.  R.  460,  Bell  v.  Shaw,  Holt.  N.  P.  C.  292  (E. 
C-  L.  R.  vol.  3). 

Maude,  contra. — The  count  shows  the  amount  justly  due ;  and  there- 
fore the  omission  of  such  an  averment  in  the  plea  is  not  a  defect  in 
substance.  The  statute  gives  a  set-off  against  a  bond,  although  it  is 
conditioned  to  secure  the  payment  of  what  is  not  a  debt.  In  Collins 
r.  Collins,  2  Burr.  820,  the  condition  was  to  pay  an  annuity  and  main- 
tain the  plaintiff;  and  yet  a  set-off  was  allowed  to  a  breach  for  non-pay- 
ment of  the  annuity.  [Crompton,  J. — I  never  could  understand  how, 
if  such  a  case  was  *within  stat.  8  G.  2,  c.  24,  the  judgment  could  p^^^ 
be  entered,  so  as  to  permit  the  penalty  to  stand  as  a  security  for  ^ 
future  breaches.  The  question  was  asked  in  Collins  v.  Collins,  2  Burr. 
820,  826 ;  and  Lord  Mansfield  answered  it ;  but  I  never  could  under- 
stand the  answer.] 

Archibald  was  heard  in  reply.  Cur,  adv.  vulL 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  in  this  case  the  plea  is  bad  both  in  substance 
and  in  form.  If  the  plaintiff  owes  the  defendant,  on  a  bill  of  exchange, 
more  than  91.  8«.  lid.,  the  sum  claimed  as  due  from  the  defendant  to 
the  plaintiff  on  this  bond,  it  is  very  much  to  be  regretted  that  the 
defendant  should  be  without  defence,  and  should  be  driven  to  bring  a 
cross  action.  But  so  the  law  at  present  is.  The  condition  of  the  bond, 
^'ben  examined,  shows  that  it  is  to  indemnify  generally,  and  not  for  the 
payment  of  any  liquidated  demand :  and,  according  to  the  cases  cited, 
(a)  AprU  22d.    Before  Lord  Campbell,  C.  J.,  Wightman  and  Crompton,  Js. 
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there  can  be  no  set-off  pleaded  in  an  action  on  such  a  bond.  We  do 
not  think  it  necessary  to  comment  upon  these  cases ;  as  we  hope  that 
the  Legislature  may  speedily  interfere  to  allow  justice  to  be  finally  done 
between  such  parties  in  a  single  action.  In  the  present  case,  the  plea, 
which  could  only  be  supported  under  stAt.  8  G.  2,  c.  24,  s.  5,  is  likewiso 
defective  in  not  showing,  as  required,  "  how  much  is  truly  and  justly 
due  on  either  side."     We  must  therefore  give 

Judgment  for  the  plaintiff. 


^..^  *THOMAS  FOSTER  v.  THOMAS  HATES  and  JOHN  PIER- 
'J  SON,  Senior.     April  29. 

A.  by  his  will,  made  in  1788,  devised  Blackacre  to  trastees  to  the  use  of  his  grandson  M.  for  life, 
remainder  to  the  use  of  BiL's  children  as  he  might  appoint,  and,  in  default  of  appointment^  *'  to 
the  use  of  all  the  children,  both  sons  and  daughters,  of  the  body  of  tde  said  M.  lawfully  issuing, 
equally  to  be  divided  amongst  them,  share  and  share  alike,  and  to  take  as  tenants  in  common 
and  not  as  joint-tenants,  and  their  heirs  for  ever ;  and,  for  default  of  such  issue,  to  the  use  of 
all  the  children  of  my  brothers  and  sister,  equally  to  be  divided  amongst  them,  share  and  share 
alike,  and  to  take  as  tenants  in  common  and  not  as  Joiat-tonants,  and  their  heirs  for  ever." 

'  He  then  devised  (^reenacre  to  the  use  of  his  grandson  W.  for  life,  with  limitations  over 
expressed  in  the  same  terms.  Then  followed  a  proviso,  "  in  case  either  of  my  said  grandsons 
shall  happen  to  die  without  issue  of  their  bodies  lawfuUy  begotten,  that  my  said  trustees  shaU 
stand  seised  of  the  several  hereditaments  and  estates  hereinbefore  devised  for  the  benefit  of 
such  grandson  so  dying  to,  for,  and  upon  the  Uko  uses  and  trusts  as  they  shall  stand  seised  of 
the  hereditaments  and  estates  before  devised  for  the  benefit  of  such  survivor."  At  the  timo 
the  will  was  made,  the  testator  had  two  infant  grandohUdren  H.  and  W.,  and  several  nephewa. 
M.  and  W.  both  survived  him.  M.  had  one  child  E.,  a  daughter,  who  died  in  his  lifetime,  aa 
infant,  before  stat  3  A  4  W.  4,  o.  106,  leaving  defendant  E.'s  cousin  and  heir  at  law.  W.  died 
without  ever  having  had  issue.  Then  M.  died.  The  defendant,  who  was  not  a  child  of  « 
brother  or  sister  of  the  testator,  or  heir  of  such  child,  claimed  Blackacre,  as  heir  at  law  of  E. 
The  nephews  also  claimed  it 

Held,  that  E.  on  her  birth  took  a  vested  remainder  In  fee  In  Bla^aere,  which  on  her  death  de« 
Bcended  to  defendant 

Replevin.  Avowry  and  cognisance:  That  one  William  Harding, 
being  seised  in  fee  of  certain  premises,  and,  amongst  others,  of  the  farm 
where  the  distress  was  taken,  made  his  will  on  the  8th  January,  1788. 
The  will  was  then  set  out  at  length.  By  it  the  testator  devised  to  his 
nephew,  Robert  Kitchen,  and  his  heirs,  certain  real  estate  (not  including 
the  farm  on  which  the  distress  was  taken),  and  devised  certain  other 
real  estate,  including  the  farm  on  which  the  distress  was  taken,  to 
trustees,  upon  trust,  during  the  timo  that  testator's  grandson,  Matthew 
Hayes,  should  be  under  the  age  of  twenty-one  years,  to  receive  the 
profits  and  accumulate  them,  and,  on  his  attaining  the  age  of  twenty- 
one,  upon  trust  for  him  for  life ;  and  after  his  decease  to  the  use  of 
his  children,  as  he  might  appoint ;  and,  in  default  of  appointment,  « to 
the  use  of  all  the  children,  both  sons  and  daughters,  of  the  body  of 
the  said  Matthew  Hayes  lawfully  issuing,  equally  to  be  divided  amongst 
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^them,  share  and  share  alike,  and  to  take  as  tenants  in  common 
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and  not  as  joint-tenants,  and  their  heirs  for  ever  ;  and,  for  default 
of  such  issue,  to  the  use  of  all  the  children,  both  sons  and  daughters, 
of  my  brothers  and  sister,  equally  to  be  divided  amongst  them,  share 
and  share  alike,  and  to  take  as  tenants  in  common  and  not  as  joint- 
tenants,  and  their  heirs  for  ever."  He  then  devised  other  real  estate 
to  the  same  trustees,  with  similar  limitations,  for  the  benefit  of  his 
grandson,  William  Harding  Hayes,  and  with  a  devise  over  in  the  same 
words.  Then  followed  this  proviso.  «  Provided  always,  and  my  will 
and  mind  expressly  is,  that,  in  case  either  of  my  said  grandsons  shall 
happen  to  die  without  issue  of  their  bodies  lawfully  begotten,  that  my 
said  trustees  shall  stand  Beised  of  the  several  hereditaments  and  estates 
hereinbefore  devised  for  the  benefit  of  such  grandson  so  dying,  to,  for, 
and  upon  the  like  uses  and  trusts  as  they  shall  stand  seised  of  the  here- 
ditaments and  estates  before  devised  for  the  benefit  of  such  survivor." 
There  were  averments  that  the  testator  died  seised;  that  Macthew 
Hayes  survived  him,  attained  twenty-one  in  1814,  married,  and  had  an 
only  child,  Elizabeth' Harding  Hayes,  who  died  an  infant,  in  her  father's 
lifetime,  before  the  passing  of  stat.  8  &  4  W.  4,  c.  106,  leaving  Thomas 
Hayes,  the  avowant,  her  cousin  and  heir  at  law :  that  Matthew  Hayes 
demised  the  farm  in  question  to  the  plaintiff,  at  a  rent  of  93^.,  payable 
half-yearly,  and  then  died  between  two  days  of  payment,  and  the  cur- 
rent half  year's  rent  afterwards  became  due ;  and  that  the  avowant, 
Thomas  Hayes,  became,  as  heir  of  Elizabeth  Harding  Hayes,  entitled 
to  the  reversion  in  fee  in  possession ;  and  that  the  rent  for  the  last 
half  year  was  apportioned.  He  then  avowed,  and  the  other  defendant 
*made  cognisance,  for  a  distress  for  the  apportionment  of  the  rent  p^Qo 
in  the  half  year  during  which  Matthew  Hayes  died.  Demurrer.  ■- 
Joinder. 

Plea  3  to  the  avowry  and  cognisance :  That  Elizabeth  Harding  Hayes 
died  an  infant  unmarried,  of  the  age  of  two  weeks.  That  William 
Harding  Hayes,  the  devisee,  grandson  of  the  testator,  died  after  the 
testator,  and  before  Matthew  Hayes,  without  ever  having  had  issue. 
That,  at  the  time  of  making  his  will,  the  testator  had  then  living  two 
brothers,  Henry  and  Robert,  and  one  sister,  Isabel,  who  had  then  seve- 
ral children,  of  whom  some  still  survive.  And  that  Thomas  Hayes,  the 
avowant,  is  not  one  of  such  children,  nor  the  heir  of  one ;  and  that  the 
said  children  surviving,  and  the  heirs  and  devisees  of  those  dead,  claim 
the  rent  from  plaintiff.     Demurrer.     Joinder. 

The  case  was  argued  in  this  term.(a) 

Cowling^  for  the  plaintiff. — The  question  is,  whether,  on  the  construc- 
tion of  William  Harding's  will,  Elizabeth  Harding  Hayes  took,  as  soon 
as  she  was  born,  a  vested  estate  in  fee.  If  so,  Thomas  Hayes,  as  her 
heir  at  law,  is  entitled  to  the  estate;  if  not,  he  has  no  title.    The  whole 

(a)  April  26th.    Before  Lord  Campbell,  C.  J.,  Wigbtman,  Erie,  and  Crompton,  Js. 
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question,  therefore,  turns  on  the  construction  of  the  will.  It  appears 
that,  at  the  time  when  the  will  was  executed,  the  testator  had  two 
grandsons  who  were  the  principal  objects  of  his  bounty,  and  two  bro- 
thers and  a  sister,  whose  families  were  the  secondary  objects  of  his 
bounty.  The  devise,  had  it  stopped  short  just  before  the  proviso,  would 
have  been  a  devise  of  one  estate  to  one  grandson  for  life,  with  remain- 
*QOi  ^^^  ^^  ^^^^  ^^^  ^^  *^®  children  of  that  *grand8on  and  their  heirs ; 

-^  and,  in  default  of  such  issue,  to  the  children  of  his  brothers  and 
sister :  and  a  similar  devise  of  another  estate  to  the  other  grandson. 
If  the  effect  of  this  was  a  contingent  fee  to  the  unborn  children  of  the 
grandson,  then,  on  the  birth  tfnd  death  of  an  infant,  the  estate  passed 
away  from  the  children  of  the  brothers  and  sister  to  a  person  not  the 
object  of  the  testator's  bounty.  He  certainly  cannot  have  intended 
that :  and  his  real  intention  would  be  fulfilled  if  the  grandson  took  an 
estate  in  tail.  And  this  intention  is  made  more  clear  by  the  proviso 
which  gives  the  estate  of  each  grandson,  in  case  he  shall  die  without 
issue,  to  the  other.  It  has  long  been  settled  that,  in  wills  executed 
before  stat.  7  W.  4  &  1  Vict.  c.  26,  the  words  « die  without  issue," 
prim&  facie  mean  die  after  an  indefinite  failure  of  issue.  The  context 
may  indeed  show  in  some  cases  that  the  phrase  is  used  in  a  different 
sense.  Thus  in  Doe  dem.  Comberbach  v.  Perryn,  3  T.  R.  484,  the  devise 
was  to  the  testator's  niece  for  life,  remainder  to  all  and  every  her  chil- 
dren by  her  husband  James,  "  and  their  heirs  for  ever,  to  be  equally 
divided  between  and  among  such  children  (if  more  than  one)  share  and 
share  alike ;  but  if  only  one  child,  then  to  such  only  child  and  his  or 
her  heirs  for  ever;  and  for  default  of  such  issue,"  to  his  niece's  hus- 
band, James.  It  was  held  in  that  case  that  <<  default  of  such  issue" 
did  not  mean  after  a  failure  of  issue  of  the  niece,  but  in  case  there  are 
no  such  children.  The  person,  however,  in  whose  favour  the  devise 
over  was  there  made,  could  not  be  an  heir  of  his  own  children ;  so  that 
theie  was  no  incongruity  in  a  devise  to  him  in  default  of  their  heirs ; 
^o-i-i  aod  this  fact  forms  the  distinction  between  that  case  and  *Ives  v, 

^  Legge,  3  T.  R.  488,  note  (a),  which  is  expressly  recognised  in 
Doe  dem.  Comberbach  v.  Perryn.  The  decision  in  Ives  v.  Legge  was 
that,  wherever  after  a  devise  to  children  and  their  heirs  there  comes  a 
devise,  introduced  by  the  words  in  default  of  issue  or  similar  words,  to 
a  person  who  would  himself  be  one  of  the  heirs  of  the  children,  so  that 
it  would  be  impossible  that  the  devise  to  him  should  ever  take  effect  if 
it  was  only  to  be  in  default  of  their  heirs  general,  the  words  shall  be 
construed  to  mean  heirs  of  the  body.  There  are  many  cases  where 
words  which  would  prim&  facie  give  an  estate  in  fee  are  cut  down  in 
this  manner  by  a  subsequent  limitation,  so  as  only  to  give  an  estate  tail ; 
Doe  dem.  Bean  v.  Halley,  8  T.  R.  5,  Brice  v.  Smith,  Willes,  1,  Lewis 
dem.  Ormond  v.  Waters,  6  East,  336,  Doe  dem.  Jearrad  v.  Bannister, 
7  M.  &  W.  292.t    In  the  present  case,  if  the  will  had  stopped  at  the 
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end  of  the  devise  to  the  children  of  the  testator's  brothers,  after  the 
devise  to  his  grandson's  children  and  their  heirs,  it  would  be  an  argu- 
ment that  the  words  « in  default  of  such  issue"  gave  an  estate  tail  to 
the  grandsons ;  but  the  proviso  shows  the  intention  clearly. 

Rudall^  contr^. — The  grandsons  took  an  estate  for  life,  remainder  to 
their  children  in  fee ;  and,  if  there  never  were  such  children,  then  there 
is  a  devise  over.  The  authorities  are  very  numerous  to  show  that,  after 
a  devise  to  children  and  their  heirs,  the  words  in  <<  default  of  such 
issue"  mean  if  there  are  no  such  children ;  *Rex  v.  The  Marquis  p^„^ 
of  Stafford,  7  East,  621,  is  a  leading  case.  Then  there  are  many  ^ 
cases  which  show  that  the  words  in  the  proviso  <(die  without  issue," 
when  following  a  devise  to  children  and  their  heirs,  mean  «  die  without 
having  had  issue ;"  such  are  Ginger  dem.  White  v.  White,  Willes,  348, 
Malcolm  V.  Taylor,  2  Buss.  &  M.  416.  In  Goodright  dem.  Docking  v. 
Dunham,  1  Doug.  264,  the  devise  over  was  to  a  relative;  yet  the  argu- 
ment now  used  was  never  thought  of.  There  is  another  class  of  cases 
which  establish  that,  where  there  is  a  devise  to  A.  for  life,  remainder 
to  his  unborn  sons  in  tail  male,  remainder  to  bis  daughters  in  fee,  and, 
in  default  of  issue  of  A.,  a  devise  over,  the  words  «  default  of  issue" 
shall  not  be  construed  to  give  an  estate  tail  in  general,  but  shall  mean, 
if  there  are  no  such  issue.  These  cases  were  all  reviewed  and  confirmed 
in  Baker  t*.  Tucker,  3  H.  L.  Ga.  106.  All  these  cases  show  that  both 
in  the  devise  and  in  the  proviso  the  words  in  default  of  issue  must  mean 
<(in  case  my  grandson  never  has  such  issue." 

Cowling^  in  reply. — The  construction  contended  for  by  the  defend- 
ants makes  all  the  estates  in  remainder  contingent. 

Our.  adv.  milt. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that,  under  the  will  of  Wm.  Harding,  Elizabeth 
Harding  Hayes,  on  her  birth,  took  a  vested  remainder  in  fee  in  the 
lands  in  question,  ♦subject  to  the  life  estate  of  her  father  Matthew  p^oq 
Hayes.  There  seems  to  us  to  be  no  doubt  whatever  that  this  *- 
would  be  the  effect  of  the  limitations  in  favour  of  Matthew  and  his 
children,  irrespective  of  the  proviso,  which  is  mainly  relied  upon  by  the 
counsel  for  the  plaintiff.  No  words  could  have  been  employed  better 
adapted  for  that  purpose  than  those  found  in  the  will,  down  to  the  limi- 
tation in  favour  of  the  sons  and  daughters  of  the  testator's  brothers  and 
lister,  "  for  default  of  such  issue ."  and  "  for  default  of  such  issue," 
according  to  various  authorities  which  were  cited,  must  mean  <<  for  de- 
fault of  Matthew  having  had  no  child  in  whom  the  remainder  in  fee 
should  vest."  The  doctrine  on  which  this  construction  rests  is  con- 
firmed by  the  first  case  which  Mr.  Cowling  cited  to  bring  it  into  doubt, 
Doe  dem.  Comberbach  t;.  Perryn,  3  T.  R.  484,  and  is  quite  consistent 
with  his  second,  an  antecedent  case,  Ives  v.  Legge,  3  T.  R.  488,  note  (a); 
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for  there  the  words  to  be  construed  are  essentially  different.  We  must 
therefore  come  to  the  effect  of  the  proviso :  and  we  think  that  Mr. 
Cowling  made  out  the  rule  of  construction  for  which  he  contended,  that, 
although  there  be  a  limitation  in  a  will  in  which  taken  by  itself  the 
word  «  heirs"  must  be  construed  to  mean  heirs  general^  and  to  give  a 
fee  simple,  if  there  be  a  subsequent  limitation  in  the  will  which  can  have 
no  operation  if  this  effect  is  given  to  the  word  «  heirs,"  it  shall  mean 
heirs  of  the  body  and  cut  down  the  prior  gift  to  an  estate  tail.  But 
here  the  limitations  which  follow  the  proviso  may  take  effect  although 
♦04-]  ^^^  contingency  should  be  considered  to  be  "^that  the  grandsons 
^  shall  die  without  having  had  children.  On  this  supposition,  the 
other  objects  of  the  testator's  bounty  would  have  a  somewhat  less  chance 
of  being  benefited  than  if  the  remainder  had  been  cut  down  to  an  estate 
tail ;  but  they  would  have  been  entitled  to  take  in  default  of  the  grand- 
sons never  having  had  any  children :  and,  as  the  estate  tail  might  have 
been  barred  by  a  recovery,  the  practical  difference  is  not  very  impor- 
tant. The  proviso  uses  the  expression  « in  case  either  of  my  said 
grandsons  shall  happen  to  die  without  issue  of  their  bodies  lawfully  be- 
gotten:" but  we  think  this  must  mean  such  issue  as  is  before  specified, 
and,  introducing  no  devise  inconsistent  with  the  prior  gift  to  the  chil- 
dren of  the  grandsons  and  their  heirs,  leaves  the  remainder  in  fee  simple 
to  vest  in  the  child  of  the  grandson  on  its  birth.  This  being  the  plain 
intention  of  the  testator,  and  consistent  with  all  the  authorities  cited, 
we  give  Judgment  for  the  defendants. 

For  cases  in  which  a  deTise  over  after  a  maker  o.   Hnffnagle,  4  Watts  k  Serg.  4S7; 

dying  without  issue,  has  been  held  to  qualify  Wheatland  v.  Dodge,  10  Metcalf,  502 ;  Lett  «. 

a  previous  grant,  and  convert  it  into  an  estate  Wyckoff,  1  Barbour,  565 ;  Lapsley  v.  Lapsley,  9 

tail,  see  Eichelberger  v.  Bamiti,  9  Watts,  447 ',  Bazr,  130. 
W^ples  V.  Harman,  1  Harrington,  223 ;  Shoe- 
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*m  THE  EXCHEQUER  CHAMBER.       [*35 

(Error  from  the  Queen's  Bench.) 

WILLIAM  SMITH  v.  HERBERT  HARRIS  CANNAN  and  RO- 
BERT  SEVAN,  Assignees  of  GEORGE  GARNHAM,  a  Bankrupt. 

April  29. 

0.,  a  fanner,  oonveyed  all  his  farming  stock  and  goods  to  S.  by  bill  of  sale,  by  way  of  sccnriky 
for  aboat  900/.,  with  a  power  of  sale.  The  property  comprised  in  the  bill  of  sale  was  of  about 
the  Talae  of  2800/. ;  and  there  was  a  trust  for  G.  of  the  surplus  of  the  property  comprehended 
in  the  bill  of  sale,  which  was  the  whole  of  G.'s  property,  with  the  exception  of  two  shares  in 
a  joint-stock  bank,  of  the  yalne  of  17/.  lOt.  each.  S.  seised  and  sold  enough  of  the  stock  to 
pay  the  amount  secnred.  O.  was  declared  a  bankrupt,  as  a  banker.  The  bill  of  sale  was  bonft 
fide  given  under  pressure;  and  the  trade  of  the  bank  was  not  affectod  by  giving  it  On 
troTcr  by  O.'s  assignees  against  S.,  issues  being  joined  on  pleas  of  Not  goilty  and  Not  pos- 
sessedy  and  the  Judge  at  Nisi  prius  having  ruled  that  these  facts  were  evidence  on  which  the 
jury  might  find  a  verdict  for  the  plaintiiT: 

Held,  by  the  Exchequer  Chamber,  on  a  bill  of  exceptions,  that  the  necessary  consequence  of  an 
assignment  of  what  is  substantially  all  the  trader's  property  is  to  delay  his  creditors,  and  that 
the  existence  of  a  resulting  trust,  and  of  a  substantial  surplus,  does  not  prevent  its  having 
that  effect ;  and  that  a  conveyance  necessarily  delaying  a  trader's  creditors  is  an  act  of  bank- 
rnptcy,  though  it  has  not  the  effect  of  stopping  his  trade ;  and  that  a  transaction,  being  itself 
an  act  of  bankruptoy,  is  not  protected,  though  made  with  a  party  who  has  no  notice  of  the 
circumstances  making  it  an  act  of  bankruptoy ;  and  consequently  that  the  facts  in  this  case 
were  evidence  on  which  the  jury  might  find  for  the  plaintiffs,  and  the  direction  was  therefore 
right 

Tkover  by  defendants  in  error,  plaintiffs  below,  assignees  of  Gam- 
ham,  a  bankrupt.  There  were  two  counts,  one  laying  the  conversion 
before  and  the  other  after  the  bankruptcy. 

Pleas :  Not  guilty ;  Not  possessed.     Issues  thereon. 

At  the  trial,  before  Adams,  Serjt.,  at  the  Bury  Spring  assizes,  1852, 
the  verdict  passed  for  the  plaintiffs  below,  defendants  in  error,  on  all 
the  issues,  subject  to  a  bill  of  exceptions.  Error  was  now  brought. 
The  bill  of  exceptions  set  out  the  evidence  given  at  the  trial,  consisting 
mainly  of  admissions.  The  material  facta  were  *these.  Garn-  ^^^^ 
ham  was  a  farmer:  Smith  was  his  creditor,  to  the  amount  of  *- 
2402.,  and  was  also  his  surety  to  a  bank  to  the  amount  of  7002.  Garn- 
ham,  under  pressure  from  Smith,  bonfi  fide  executed,  on  7th  February, 
1851,  a  bill  of  sale.  By  this  he  conveyed  to  Smith,  by  way  of  security 
for  the  debt  of  2402.,  and  indemnity  against  loss  on  the  guarantee  for 
7002.,  all  his  household  goods,  crops,  farming  stock  and  effects  then 
being  upon  his  farm,  or  which  should  or  might  be  or  be  growing  there- 
after in  or  upon  the  same,  by  way  of  mortgage ;  with  a  power,  on  de- 
fault of  payment,  and  notice  given  by  Smith  in  writing,  for  Smith  to 
seize  and  sell  the  same,  and  out  of  the  moneys  to  pay  himself  and  the 
debt  for  which  he  was  surety,  pay  the  expenses  of  sale,  &c.,  and  «' render 
to  and  account  for  the  surplus  (if  any)  of  the  said  money  arising  from 
such  sale  or  sales  as  aforesaid  unto  the  said  George  Garnham,  his  exe- 
cutors, administrators,  or  assigns."     Notice  was  given ;   and,  on  22d 
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February,  1851,  Smith  seized  and  sold  stock  and  goods  of  sufficient 
value  to  pay  his  own  debt  and  discharge  the  debt  for  which  he  was 
surety,  and  pay  the  costs  of  the  sale,  amounting  in  the  whole  to  988^. 
la.  lOd.     This  was  the  conversion  complained  of. 

It  appeared  that,  at  and  before  the  time  when  the  bill  of  sale  was 
executed,  Garnham  was  indebted  to  various  parties,  to  the  amount  in 
the  whole  of  about  7000L  The  property  comprised  in  the  bill  of  sale 
was  of  the  value  of  about  2800Z.,  being  about  three  times  the  amount 
for  which  it  was  a  security.  The  bill  of  sale  comprised  the  whole  of 
Garnham's  property,  except  the  equity  of  redemption  of  some  real 
estate  mortgaged  to  beyond  its  value,  and  two  201.  shares  in  a  joint 
^oPT-i  stock  bank,  then  of  the  value  of  111.  10«.  each.    It  was  not  *known 

■*  to  Garnham 's  creditors  that  he  possessed  these  shares ;  and  they 
all  dealt  with  him  as  a  farmer,  and  not  as  a  banker.  He  was,  on  27th 
March,  1851,  adjudged  a  bankrupt,  on  a  petition  of  24th  March,  1851. 
The  sufficiency  of  the  petitioning  creditor's  debt,  and  the  trading  of 
Garnham,  as  a  banker,  were  admitted :  and  it  was  also  admitted  that 
the  business  of  the  joint  stock  bank  in  question  was  not  aflfected  by  tho 
bill  of  sale  executed  by  Garnham. 

The  learned  Serjeant  ruled  that  these  facts  were  evidence  on  which 
the  jury  might  find  for  the  plaintiflFs  below :  on  which  ruling  the  excep- 
tion was  tendered. 

Worlledge,  for  the  plaintiff  in  error  (defendant  below). — The  assign- 
ment by  Garnham  of  his  farm  stock  is  admitted  to  be  a  bonfi  fide  con- 
veyance, and  cannot  be  impeached  except  on  the  ground  that  it  was  an 
act  of  bankruptcy.  Now  Garnham  was  only  a  trader  in  respect  of  the 
two  shares  which  made  him  a  banker :  those  two  shares  are  not  included 
in  the  assignment;  he  was  not  disabled  from  carrying  on  his  trade  as  a 
banker ;  for  he  assigned  away  no  part  of  his  stock  in  trade ;  and  in  fact 
the  business  of  the  bank  went  on  as  before.  [Parke,  B. — The  question 
raised  on  this  point  is,  What  is  the  definition  of  the  transfer  of  tho 
whole,  or  nearly  the  whole,  of  a  trader's  goods  which  constitutes  an  act 
of  bankruptcy?  In  the  present  case  the  conveyance  was  not  fraudulent 
in  fact ;  the  trade  was  not  stopped ;  nor  were  the  trade  creditors  delayed. 
If,  therefore,  it  is  an  essential  ingredient  in  the  definition  of  such  an 
act  of  bankruptcy  that  the  conveyance  should  be  such  as  necessarily  to 
have  the  effect  of  stopping  the  trade,  the  plaintiff  in  error  is  entitled  to 
succeed.     The  *word8  of  stat.  12  &  13  Vict.  c.  106,  s.  67,  which 

-1  do  not  in  this  respect  differ  from  those  of  the  former  bankrupt 
Acts,  are,  "That  if  any  trader  liable  to  become  bankrupt"  "make  or 
cause  to  be  made,"  "any  fraudulent  grant  or  conveyance  of  any  of  his 
lands,  tenements,  goods,  or  chattels,"  every  such  trader  making  such  a 
deed,  "  with  intent  to  defeat  or  delay  his  creditors,  shall  be  deemed  to 
have  thereby  committed  an  act  of  bankruptcy."  Do  you  say  that  cre- 
ditors in  that  enactment  means  trade  creditors  ?]     The  assignment  of  so 
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much  of  a  trader's  effects  as  disables  him  from  carrying  on  his  trade, 
though  not  fraudulent  in  the  proper  sense  of  the  word,  is  held  to  be 
fraudulent  within  the  meaning  of  the  bankrupt  laws.  But  the  cases  are 
confined  to  assignments  disabling  the  trader  from  carrying  on  his  trade. 
In  Corapton  v.  Bedford,  1  W.  Bl.  362,  Lord  Mansfield  says:  "The 
interest,  which  is  omitted  in  the  assignment,  is  too  minute  to  make  a 
difference.  The  assignor  has  given  up  all  his  power  of  trading,  for  the 
future."  In  the  present  case  the  reservation,  though  minute,  is  not  too 
minute  to  make  the  difference.  Garnham  reserved  enough  to  enable  him 
to  carry  on  the  very  slight  trade  in  respect  to  which  alone  he  was  liable 
to  the  bankrupt  laws.  In  Law  v.  Skinner,  2  W.  Bl.  996,  De  Grey,  C. 
J.,  says:  "It  is  an  assignment  of  all  his  stock  in  trade,  without  which 
he  can  carry  on  no  business."  In  Baxter  v.  Pritchard,  1  A.  &  E.  456, 
462  (E.  C.  L.  R.  vol.  28),  Lord  Denman,  C.  J.,  referring  to  these  cases 
and  to  Hassells  v.  Simpson,  1  Doug.  89  n.  [f  39],  Butcher  v.  Easto,  1 
Doug.  295,  Devon  v.  Watts,  1  Doug.  86,  and  Worseley  v.  Demattos,  1 
Burr.  467,  says  that  in  *those  cases  "Lord  Mansfield,  and  other 
contemporary  Judges  of  high  authority,  appear  to  have  held,  that  L 
the  mere  assignment  of  a  trader's  whole  property  by  deed  was  an  act 
of  bankruptcy,  as  disabling  him  from  further  carrying  on  his  trade, 
though  for  a  good  consideration,  and  even  with  the  praiseworthy  motive 
of  fairly  distributing  it  among  his  creditors."  In  Carr  v,  Burdiss,  1  C. 
M.  &  R.  443,  447,t  Parke,  B.,  says:  "In  order  to  render  an  assignment 
of  a  trader's  effects  an  act  of  bankruptcy,  it  must  be  shown  that  the 
party  assigned  all,  or  so  nearly  all  of  his  effects,  as  to  put  it  out  of  his 
power  to  carry  on  the  trade."  In  Wedge  v.  Newlyn,  4  B.  &  Ad.  831 
(E.  C.  L.  R.  vol.  24),  the  question  left  to  the  jury  was  whether  the 
trader  by  the  instrument  conveyed  away  so  much  of  his  property  as  to 
incapacitate  himself  from  carrying  on  his  business  by  the  insolvency 
which  would  ensue.  Similar  language  is  used  in  Siebert  v.  Spooner,  1 
M.  &  W.  714.t  There  is  a  further  point  in  the  present  case.  The 
assignment  is  by  way  of  security  only ;  and  there  is  an  express  resulting 
trust  for  the  benefit  of  Garnham.  And,  as  the  surplus  is  here  substan- 
tial, amounting  to  two-thirds  of  the  value,  this  cannot  be  taken  as  an 
assignment  of  all  the  trader's  effects.  It  is  true  that  the  equitable 
interest  could  not  be  taken  in  execution  under  a  fi,  fa. ;  Scott  v,  Scholey, 
8  East,  467 ;  but  a  creditor  could  take  it  in  equity ;  Greenwood  v, 
Churchill,  1  Mylne  &  K.  546.  Again  Smith,  to  whqm  the  security  was 
given,  was  ignorant  that  Garnham  was  a  trader.  [Parke,  B. — If  the 
transaction  is  itself  an  act  of  bankruptcy,  it  is  not  protected,  though 
there  is  no  notice  of  the  act  of  ^bankruptcy  to  those  claiming 
under  it.]  In  Lindon  v.  Sharp,  6  M.  &  G.  895  (E.  C.  L.  R.  vol.  •-  ^  ^ 
46),  it  was  considered  material  to  show  that  the  transferee  had  notice 
of  the  facts  making  the  transfer  an  act  of  bankruptcy.     It  is  pointed 
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out  in  the  judgment.(a)  [Cresswbll,  J. — In  Hall  v.  Wallace,  7  M.  & 
W.  353,t  the  defendant  took  the  goods  of  a  trader  in  execution.  He 
bon&  fide  believed  that  he  was  acting  hostilelj  to  the  trader ;  but  it 
appeared  that  he  was  induced  to  issue  the  execution  by  a  person  acting 
at  the  secret  request  of  the  trader.  It  was  held  that  this  was  a  procur- 
ing by  the  trader  that  his  goods  should  be  taken  in  execution,  and  an 
act  of  bankruptcy ;  and  that  the  defendant,  though  innocent  and  ignorant, 
was  not  protected.] 

ByleSy  Serjt.,  was  desired  by  the  Court  to  confine  himself  to  the 
questions  whether  the  reservation  of  the  shares,  and  the  existence  of  a 
substantial  surplus  beyond  the  amount  secured,  prevented  the  assignment 
from  being  an  act  of  bankruptcy. — The  question  is  as  to  the  construction 
of  Stat.  12  &  13  Vict.  c.  106,  s.  67.  The  words  of  the  enactment  do 
not  materially  difier  from  those  of  the  former  bankrupt  Acts.  And  the 
question  is,  whether  this  deed,  conveying  all  the  trader's  property  except 
35/.,  was  not  a  deed  necessarily  defeating  or  delaying  the  creditors.  If 
so,  the  trader  must  be  taken  to  have  intended  the  necessary  consequence 
of  his  own  act.  There  is  nothing  in  the  words  of  the  Act  to  confine  it  to  an 
intent  to  defeat  or  delay  the  trade  creditors.  In  fact  the  bank  creditors 
are  delayed  and  defeated  by  the  removal  of  a  shareholder's  general 
property :  for  they  *could,  by  a  circuitous  process,  procure  satis* 
J  faction  out  of  that  general  property,  after  the  property  of  the  bank 
was  exhausted.  The  trade  in  this  case  was,  indeed,  not  stopped ;  and, 
if  the  words  of  the  Act  were  "with  intent  to  stop  his  trade,"  that  would 
be  important.  But  stopping  trade  is  no  act  of  bankruptcy ;  Young  v. 
Waud,  8  Exch.  221.t  In  Baxter  v.  Pritchard,  1  A.  &  E.  456  (E.  C.  L. 
R.  vol.  28),  the  sale  of  the  whole  stock  in  trade  for  ready  money  must 
have  stopped  the  trade,  [Pollock,  C.  B. — ^A  solvent  trader,  leaving 
off  business,  disposes  of  his  whole  stock  with  the  express  intent  to  stop 
his  trade :  but  no  one  would  say  that  was  an  act  of  bankruptcy.]  The 
language  used  in  the  cases  cited  may  be  explained  by  reference  to  the 
particular  facts :  in  all  of  those  cases  the  conveyance  was  such  that  it 
did  in  fact  stop  the  trade ;  and  indeed  it  is  seldom  that  a  conveyance 
of  nearly  all  a  trader's  property  can  fail  to  produce  that  efiect.  Then 
as  to  the  effect  of  the  resulting  trust  of  the  surplus.  In  many  of  the 
cases,  in  which  a  conveyance  has  been  held  an  act  of  bankruptcy,  the 
conveyance  was  by  way  of  security :  and  in  all  pledges,  even  if  there  is 
no  express  resulting  trust,  there  is  an  implied  one.  In  Newton  v,  Chant- 
ler,  7  East,  138,  and  in  Porter  v.  Walker,  1  M.  &  G.  686  (E.  C.  L.  R. 
vol.  39),  there  was  an  express  trust  of  the  surplus.  [Crbsswell,  J. — 
But  do  you  find  any  case  in  which  there  was  a  substantial  surplus  ?  I 
do  not  recollect  any  in  which  the  effect  of  that  has  been  discussed.]  In 
Graham  v.  Chapman,  21  L.  J.  N.  S.  0.  P.  173,  the  conveyance  was  of 
Stock  in  trade  to  the  value  of  1200Z.  to  1500Z.,  by  way  of  security  for 

(a)  6  M.  ft  G.  906  (E.  C.  L.  R.  toL  46). 
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439/.  18«.     [Jervis,  C.  J. — The  facts  seem  to  have  raised  *the  -^.^^ 
point  in  that  case ;  but  I  think  the  point  was  not  argued.]  *- 

Worlledge^  in  reply. — In  Graham  v.  Chapman  the  point  was  not 
brought  to  the  notice  of  the  Court.  [Cresswell,  J. — I  see,  however, 
that  it  is  noticed  in  the  judgment ;  it  is  said  that  it  was  contended  that 
the  deed  «<  necessarily  delayed  creditors,  even  with  respect  to  the 
balance  after  the  defendant  had  been  paid,  the  trader  s  equitable  interest 
not  being  seizable  under  a  fieri  facias."  My  brother  Byles  therefore  is 
justified  in  quoting  the  case  as  an  authority  for  his  positions.] 

Jervis,  G.  J. — I  am  of  opinion  that  the  ruling  which  is  stated  on 
this  bill  of  exceptions  is  correct,  and  consequently  that  the  judgment 
should  be  a£Srmed.  The  points  made  were  disposed  of  in  the  course  of 
the  argument,  with  the  exception  of  two.  Both  those  points  arise  on 
the  one  question,  whether  there  was  any  evidence  to  be  left  to  the  jury 
that  the  transfer  was  an  act  of  bankruptcy.  For,  if  there  was  any 
such  evidence,  it  must  be  taken  that  such  evidence  was  properly  left  to 
the  jury,  and  that  they  have  found  that  this  was  a  deed  made  by  the 
trader  with  intent  to  defeat  or  delay  his  creditors.  The  facts  are  that. 
Gamham,  being  a  trader,  conveyed  all  his  property  with  the  exception^ 
of  two  shares  of  little  value.  Had  the  case  stopped  there,  that  would; 
clearly  have  been  evidence  on  which  the  jury  might  find  that  he  intended 
to  delay  bis  creditors.  Indeed  I  am  inclined  to  think  that,  as  the 
delay  of  his  *creditor8  was  almost  a  necessary  consequence  of  ^^ ,« 
the  deed,  and  a  man  must  be  taken  to  intend  the  necessary  con-  ^ 
sequences  of  his  acts,  it  was  scarcely  a  question  to  be  left  to  the  jury. 
Then  does  the  reservation  of  these  shares  make  any  difference  ?  I 
think  it  does  not.  It  is  conceded  that  it  makes  no  difference  to  the 
general  creditors  of  Garnham ;  but  it  is  contended,  and  on  the  facts 
possibly  correctly,  that  the  trade  creditors  of  Garnham,  being  all 
creditors  of  the  bank,  were  neither  in  fact  delayed  or  defeated,  nor 
were  in  any  jeopardy  in  consequence  of  the  transfer,  which  could  not 
have  the  effect  of  stopping  his  trade  as  a  banker.  But  we  must  construe 
the  bankrupt  Acts,  like  all  others,  in  the  ordinary  sense  of  the  words. 
When  we  find  that  the  Legislature  says  a  deed  shall  be  an  act  of  bank- 
ruptcy, if  made  by  a  trader  «  with  intent  to  defeat  or  delay  his  cre- 
ditors,'* not  saying  <<with  intent  to  stop  his  trade,"  or  «to  defeat  or 
delay  his  trade  creditors,"  we  must  say  that,  even  if  all  the  trade 
creditors  were  amply  secured,  so  that  they  could  not  be  defeated  or 
delayed,  a  deed  intended  to  defeat  or  delay  his  other  creditors  is  within 
the  enactment.  It  is  very  true  that,  if  the  language  used  in  the  earlier 
cases  is  taken  without  reference  to  the  facts  under  discussion  in  the 
Court  when  that  language  was  used,  it  would  afford  ground  for  saying 
that  a  judicial  interpretation  had  been  put  upon  those  words  confining 
them  to  deeds  of  which  the  effect  was  to  stop  the  trade :  but  in  all  these 
cases  the  facts  were  such  that  the  trade  was  stopped,  and  the  minds  of 
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the  Judges  were  directed  to  that  effect  only.  If  then  we  take  the 
expressions  used  with  reference  to  the  facts  concerning  which  they 
were  used,  the  effect  is  not  to  control  the  larger  terms  of  the  Act, 
^^,^  which. is  unambiguous  in  itself.  I  therefore  think  that  the  word 
J  *«  creditors"  embraces  the  general  creditors,  and  that  a  convey- 
ance delaying  the  general  creditors,  even  though  all  the  stock  in  trade 
is  excepted,  and  the  trade  creditors  are  not  delayed,  is  an  act  of  bank- 
ruptcy. 

There  are  in  this  case  the  additional  facts,  that  the  property  is  con- 
veyed by  way  of  security,  and  exceeds  the  value  of  the  liabilities  for 
which  it  is  pledged  by  two-thirds ;  and  that  there  is  an  express  trust  of 
the  surplus  for  the  benefit  of  Garnham.  I  think  these  facts  make  no 
difference.  The  whole  property  is  conveyed  and  put  out  of  the  imme- 
diate reach  of  the  trader  and  of  his  creditors :  the  fact  that  there  is  a 
substantial  surplus  may  prevent  the  deed  from  ultimately  defeating  the 
creditors ;  but  it  does  delay  them ;  for  they  are  deprived  of  the  power 
of  taking  that  surplus  under  a  fieri  facias.  In  equity,  it  is  true,  the 
debtor's  interest  in  the  surplus  may  be  taken ;  but  I  think  the  real 
test  is,  Has  the  trader  by  the  deed  put  his  property  out  of  his  control 
so  as  to  deprive  himself  of  the  present  power  to  satisfy  his  creditors,  as 
but  for  the  deed  he  might  do  ? 

Pollock,  C.  B. — I  am  of  the  same  opinion.  The  difliculty  arises 
from  the  fact  that  Garnham's  property  which  he  held  as  a  farmer,  a 
character  in  which  he  was  not  liable  to  the  bankrupt  laws,  bears  so 
large  a  proportion  to  the  shares  which  made  him  a  trader.  Perhaps  it 
is  hard  that  he  should  be  liable  to  the  bankrupt  laws  on  such  a  trading ; 
but  there  can  be  no  distinction  made  between  one  trader  and  another. 
Now  there  is  no  doubt  that,  if  a  trader  made  an  assignment  of  part  of 
his  private  property,  with  the  actual  fraudulent  intent  to  delay  a 
particular  creditor,  whether  that  creditor  was  a  trade  creditor  or  not, 
^xfL-i  ^^  would  be  an  act  of  bankruptcy.  *A11  the  trader's  property  is 
^  equally  liable  to  be  taken  by  the  assignees.  The  fact  therefore 
that  this  deed  necessarily  delayed  the  general  creditors,  was  evidence 
to  go  to  the  jury  that  it  was  an  act  of  bankruptcy. 

Parke,  B. — I  am  of  the  same  opinion.  The  only  question  is, 
whether  there  can  be  such  a  complete  assignment  of  the  trader's  pro- 
perty as  necessarily  to  delay  his  creditors,  when  the  assignment  does 
not  include  his  trade  effects.  There  can  be  no  doubt  that,  when  the 
whole  of  the  trader's  property  passes,  that  is  evidence  that  the  assign- 
ment is  an  act  of  bankruptcy.  I  am  clearly  of  opinion  that  the 
exception  in  this  case  makes  no  difference.  The  supposition  that  it 
does  is  founded  on  a  misapprehension  of  the  reasons  given  by  the 
Judges  in  the  older  cases,  founded  on  expressions  used  by  them  with 
reference  to  the  particular  circumstances  under  discussion  in  these 
>ases.     The  test  is,  not  whether  the  necessary  effect  of  the  deed  is  to 
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stop  the  trade,  bat  "whether  its  necessary  effect  is  to  delay  the  creditors 
of  the  trader. 

Cbbsswrll  and  Williams,  Js.,  and  Flatt  and  Martin,  Bs.,  con- 
curred. Judgment  affirmed. 
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To  ux  Mtion,  by  the  pftjee  of  a  Joint  and  several  promisioiy  note,  against  one  of  the  makers, 
defendant  pleaded  Uiat  he  made  the  note  as  surety  for  the  other  maker  G.,  and  that  there  had 
verer  been  any  other  valne  or  consideration  for  defendant's  making  the  note ;  all  which  had 
always  been  well  known  to  plaintiiT:  that,  after  the  note  was  due,  and  before  the  commence- 
m«ot  of  the  action,  and  after  payment  had  been  demanded  of  O.,  0.  was  indebted  to  plaintiff 
in  1100/.,  which  indaded  the  amount  of  the  note ;  and  plaintiff  agreed  with  Q.,  without  defend- 
ant's leave,  to  give  time  to  G.  for  that  debt 

Plaintiff  traversed  the  giving  time ;  and  the  issue  was  found  for  defendant. 

Held:  That,  in  the  absence  of  any  allegation,  in  the  plea,  that  plaintiff,  when  he  took  the  note 
from  defendant,  agreed  to  receive  it  from  defendant  in  the  character  of  surety  only,  the  plea 
was  bad,  and  plaintiff  was  entitled  to  judgment  non  obstante  veredicto.  And,  per  Curiam, 
fuart  whether  or  not  such  an  allegation  would  have  made  the  plea  good. 

Leave  to  enter  a  suggestion,  under  stat  15  A  16  Vict.  o.  76,  s.  143,  will  not  be  granted  unless 
the  applicant  shows  by  affidavit  sufficient  probable  grounds  for  believing  that  the  final  decision 
on  the  suggestion  will  be  in  his  favour. 

So  held,  where  the  application  was  to  supply  the  allegation  as  to  which  the  Court  doubted,  as 
above. 

Action  by  plaintiff  as  public  officer  of  certain  persons  united  in 
copartnership  under  the  name,  &c.,  of  The  Stourbridge  and  Kidder- 
minster Banking  Company.  The  declaration  stated  that  defendant  and 
one  George  Friend,  to  wit,  on,  &c.,  ^^made  their  joint  and  several 
promissory  note  in  writing,  and  delivered  the  same  to  the  said  copartner- 
ship, and  thereby  then  jointly  and  severally  promised  to  pay  to  the  said 
copartnership,  or  their  order,  on  demand,  the  sum  of  3002.,  for  valuo 
received,  with  lawful  interest  for  the  same,  from  the  day  of  the  date 
of  the  said  note  ;  and  the  defendant,  in  consideration  of  the  premises, 
then  promised  to  pay  the  amount  of  the  said  note  to  the  said  copartner- 
ship according  to  the  tenor  and  effect  thereof;  yet  the  defendant  bath 
disregarded  his  said  promise,  and  hath  not,  nor  hath  the  said  G.  F.  or 
any  other  person  or  persons,  on  their  or  either  of  their  behalf,  paid,"  &c. 

Pleas  (among  others) :  8.  That  the  promissory  note  in  the  declara- 
tion mentioned  was  the  joint  and  several  note  of  the  said  G.  F.  and 
defendant;  and  that  ^defendant  «so  made  the  said  note  as  the  p^. 
surety,  and  at  the  request,  and  for  the  accommodation,  of  the  ^ 
said  G.  F. ;  and  that  there  never  was  any  other  value  or  consideration 
ever  existing  for  his,  the  defendant's,  making  or  paying  the  said  note : 
all  which  has  always  been  well  known  to  the  said  banking  copartner- 
ship ;*'  that,  after  the  note  had  become  due  and  payable,  and  payment 
thereof  had  been  demanded  of  G.  F.,  and  whilst  the  said  copartnership 
were  the  holders  thereof,  and  long  before  the  commencement  of  this 
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9ait,  to  wit,  on,  kc,  the  said  G.  F.  was  indebted  to  the  said  copartnership 
in  a  large  sum  of  money  greater  than,  and  including,  the  amount  of  the  said 
promissory  note,  and  all  interest  then  due  thereon,  to  wit,  1100?. ;  "and 
thereupon  it  was  then  agreed,  by  and  between  the  said  6.  F.  and  the  said 
copartnership,  without  the  consent,  leave,  or  license  of  the  defendant,  so 
being  such  surety  as  aforesaid,  that  the  said  copartnership  should 
forbear  and  give  time  to  the  said  G.  F.  for  the  payment  of  the  said 
debt  and  sum  of  money  so  including  all  monif^y  secured  by  the  said 
promissory  note  as  aforesaid,  until  certain,  to  wit,  the  three  bills  of 
exchange  hereinafter  described,  and  payable  at  the  expiration  of  four, 
six,  and  twelve  months,  respectively,  should  have  become  due  and  pay- 
able ;  according  to  the  tenor  and  effect  thereof  respectively.  And  the 
defendant  further  saith  that  thereupon,  and  in  pursuance  of  the  said 
agreement,  three  bills  of  exchange  for,  to  wit,  300Z.,  8002.,  and  5002., 
respectively,  and  payable  to  order,  four,  six,  and  twelve  months,  respect- 
ively, from  the  dates  thereof,  were  then,  to  wit,  on  the  day  and  year 
last  aforesaid,  accepted  jointly  by  the  said  G.  F.  and  one  William 
Friend,  and  then  delivered  to  the  said  copartnership,  and  by  the  said 
*dRl  copartnership  then  received  and  taken  in  pursuance  of  "^the  said 
^  agreement,  and  for  and  on  account  of  the  said  debt  and  sum  of 
money,  including  the  said  promissory  note  in  the  declaration  mentioned, 
so  due  from  the  said  G.  F.  to  the  said  copartnership  as  aforesaid ;  and 
the  defendant  further  saith  that  he  never  in  any  manner  assented  to, 
or  ratified,  or  confirmed,  the  said  agreement."     Verification. 

4.  A  plea  similar  to  the  3d,  but  stating  G.  F.'s  debt  to  the  copartner- 
ship to  be  8002.,  and  the  forbearance  agreed  upon  to  have  been  until  the 
maturity  of  two  bills  of  exchange,  both  dated  16th  February,  1849,  for 
the  several  sums  of  800Z.  and  5002.,  payable  respectively  at  nine  and 
twelve  months  after  date^  drawn  by  G.  F.  upon  and  accepted  by  W.  F. 

5,  A  similar  plea,  but  stating  the  debt  of  G.  F.  to  the  copartnership 
to  be  11002.,  and  the  forbearance  agreed  upon  to  have  been  until  the 
maturity  of  three  bills  of  exchange,  all  dated  16th  February,  1849, 
drawn  by  G.  F.  upon  and  accepted  by  W.  F.,  for  3002.,  3002.,  and  5002. 
respectively,  payable  respectively  six,  nine  and  twelve  months  after  date. 

Replication  to  the  third  and  fourth  pleas :  «  That  the  said  copartner- 
ship did  not  agree  to  give  time  to  the  said  G.  F.  for  the  payment  of  the 
said  promissory  note  in  manner  and  form,"  &c.  To  the  5th  plea: 
«  That  the  said  copartnership  did  not  give  time  to  the  said  G.  F.  for  the 
payment  of  the  said  promissory  note  in  manner  and  form,"  &c. 

These  replications  concluded  to  the  country ;  and  issue  was  joined  on 
them.     The  other  pleas  also  led  to  issues  of  fact. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  sittings 
^  .^^  after  last  Michaelmas  term,  the  jury  found  *for  the  defendant 
-'  upon  the  issues  on  the  third,  fourth,  and  fifth  pleas,  and  for  the 
plaintiff  on  the  other  issues. 
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Watitmj  in  last  Hilary  Term,,  obtained  a  rule  nisi  to  enter  judgment 
for  the  plaintiff,  non  obstante  veredicto,  on  the  issues  found  for  the 
defendant.     In  this  term,(a) 

Orowder  and  Field  showed  cause. — The  defence  set  i;p  by  the  Sd, 
4th,  and  5th  pleas  is  a  valid  one ;  the  maker  of  a  promissory  note  may 
show  that  he  made  it  as  surety  only,  with  the  plaintiff's  knowledge,  and 
ioflist  upon  his  rights  as  surety;  Hall  v.  Wilcox,  1  Moo.  &  R.  58. 
[WiGHTMAK,  J. — There  the  plaintiff  had  discharged  the  principal. 
Lord  Campbell^  C.  J. — You  rely  on  the  general  rule,  that  the  giving 
time  to  the  principal  discharges  the  surety.]  Yes.  Perfect  v.  Mus- 
grave,  6  Price,  111,  referred  to  in  a  note  to  Hall  v.  Wilcox,  as  throw- 
ing doubt  on  this  point,  is  inapplicable.  There  was  in  that  case  na 
giving  time  to  the  principal  except  by  a  composition  with  the  principal, 
who  had  failed,  and  laches  in  not  demanding  payment  from  the  defend- 
ant himself.  [Lord  Campbell,  C.  J. — Certaiuly  the  words  <<  value 
received"  on  the  face  of  a  note  do  not  preclude  the  maker  from  prov- 
ing that  it  is  an  accommodation  note.]  They  do  not :  but  that  will  be 
ssid,  on  the  other  side,  to  be  an  exception  to  the  general  rule  that  the 
instrument  only  can  be  looked  to  for  the  relation  of  the  parties.  [Lord 
Campbell,  C.  J. — It  must  be  shown  that  the  note  was  so  made  with 
the  knowledge  of  the  payee.  That  allegation  is  indispensable :  nothing 
can  be  shown  to  have  *taken  place  which  alters  the  terms  of  the  p^->v 
contract  created  by  the  instrument  itself,  unless  it  is  also  shown  '- 
that  it  took  place  with  the  knowledge  of  the  parties  to  the  instrument.] 
In  the  course  of  the  judgment  in  Fentum  v.  Pocock,  5  Taunt.  192  (E. 
C.  L.  R.  vol.  1),  it  was  said  that  even  proof  of  knowledge  would  not 
vary  the  contract.  But  the  Court  there  also  observed  that  cases  where 
there  was  such  knowledge  were  very  distinct  from  cases  where  there 
was  none.  There  was  no  such  knowledge  in  Fentum  v»  Pocock :  the 
decision  therefore  is  inapplicable  here.  Price  v.  Edmunds,  10  B.  &  C. 
578  (E.  C.  L.  K.  vol.  21),  and  Clarke  v.  WUson,  3  M.  &  W.  208,t  ^i" 
probably  be  relied  on  by  the  other  side.  But  the  decision  in  the  for- 
mer case  proceeded  on  the  ground  that,  in  point  of  fact,  no  time  at  all 
had  been  given  to  the  principal,  although  there  are  there  extrajudicial 
dicta  which  appear  favourable  to  the  present  plaintiff;  and  that  in  the 
latter,  upon  the  ground  that  the  plea  did  not  set  out  any  definite  agree- 
ment on  the  part  of  the  plaintiff  to  give  time.     In  Smith  v.  James,(6) 

(a)  April  Xlflt  Before  Lord  OunpbeU,  0.  J.,  Colerid^  and  Erie,  Ji.  Wigbtman,  J.,  left  the 
Cowt  durisg  the  argument. 

(6)  SMITH  V.  JAMES. 

DBCLABATTOif  upon  a  promiMory  note,  made  by  the  defendant  for  payment  to  the  plaintiff  of 
3M.,  one  mmith  alter  data.  Plea :  That  the  promieaoiy  note  was  made  by  the  defendant,  jointly 
vith  one  T.  T. ;  that  the  defendant  and  T.  T.  jointly  and  severally  promiied  to  pay  the  plaintiff 
the  taKNint  of  the  eaid  note ;  that  the  defendant  never  had  or  received  any  consideration  for  hie 
Baking  the  eaid  note,  but  that  the  same  was  made  by  him  ae  surety  for  the  said  J.  J. :  that» 
sfter  the  note  beoame  dne,  it  was  agreed  between  the  plaintiff  and  the  said  J.  J.,  without  the 
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^--^  recently  decided  in  this  Court,  the  *8urety  was  held  not  to  bo  dia- 
-^  charged  by  time  having  been  given  to  the  other  joint  maker  of 
the  note.  Bat  in  that  case,  which  arose  upon  general  demurrer,  there 
was  no  allegation  that  the  plaintiff,  at  the  time  of  taking  the  note,  knew 
that  the  defendant  had  made  the  note  as  a  surety :  and  the  same  obser- 
vation applies  to  Harrison  v.  Courtauld,  3  B.  &  Ad.  36  (E.  C.  L.  B. 
vol.  23),  from  which  Smith  v.  James,  ant^,  p.  60,  note  (6),  was  held  not 
to  be  distinguishable.  Nothing  is  more  common  than  to  show  that  a 
note  or  bill  has  been  delivered  under  a  special  contract  to  hand  over. 
That  is  very  different  from  attempting  to  vary  the  contract  expressed 
on  the  face  of  the  instrument ;  which  cannot  be  done ;  WoodSridge  v. 
Spooner,  3  B.  4;  Aid.  233  (E.  C.  L.  R.  vol.  6).  [Erle,  J.— A  note 
cannot  be  conditionally  drawn.]  It  is  not  contended  that  it  can:  the 
note  here  is  not  said  to  have  been  made  upon  any  condition.  pSRLB, 
J. — Do  you  not  contend  that,  though  it  was  made  payable  on  demand, 
there  was  really  an  understanding  that  it  was  not  to  be  payable  on 
demand  ?  It  is  true  that  the  contract  created  by  a  promissory  note  has 
two  elements,  one  the  express  contract  which  appears  upon  the  face  of 
the  written  instrument,  the  other  that  which  arises  from  the  delivery 
^^Q,  of  the  instrument:  *the  delivery  may  be  qualified.]  Even  the 
■*  effect  of  the  note  may  be  qualified  by  external  circumstances ;  as 
by  showing  that  value  was  not  received,  though  the  note  states  that  it 
was.  [Coleridge,  J. — On  the  face  of  a  bill  of  exchange,  there  is 
nothing  said  with  respect  to  notice  of  dishonour.]  That  is  so :  yet 
the  drawer's  liability  arises  only  upon  such  notice.  So  the  bill  says 
nothing  of  presentment  in  due  time :  yet  such  presentment  is  necessary 
to  make  the  drawer  liable.  These  qualifications  are  the  legal  incidents 
of  a  note  or  bill.  In  Byles  on  Bills,(a)  the  admissibility  of  evidence  at 
law  to  prove  this  relation  of  the  parties  is  denied ;  but  it  is  said  that 
such  a  defence  is  good  in  equity.  No  doubt  parol  evidence  is  not  ad- 
missible to  control  the  effect  of  a  written  agreement ;  but  a  contempo- 
raneous writing  or  endorsement  is  admissible  for  that  purpose ;  Leeds 
V.  Lancashire,  2  Camp.  205,  Bowerbank  v.  Monteiro,  4  Taunt.  844 ; 

consent  of  defendant,  that  time  should  be  given  to  the  said  J.  J.,  and  time  was  accordingly  giTen 
to  him,  without  the  consent  of  defendant 

General  demurrer.    Joinder. 

The  demurrer  was  argued  in  Easter  term  (April  23),  1852,  by  Maenamara  for  the  plaintiff,  and 
ff.  J,  Hodgton  for  the  defendant. 

The  following  cases  were  referred  to :  Harrison  v.  Courtauld,  3  B.  A  Ad.  86,  Lazton  v.  Peat,  2 
Camp.  185,  Fentum  v.  Pocock,  5  Taunt  192  (E.  C.  L.  R.  vol.  1),  Price  v.  Edmunds,  10  6.  Jk  C. 
578  (E.  C,  L.  R.  vol.  21),  Clarke  v.  WUson,  3  M.  A  W.  208,t  Adams  v.  Gregg,  2  Stark.  N.  P.  C. 
531  (E.  G.  L.  R.  vol.  3),  Hall  v.  Wilcox,  1  Moo.  A  R.  58,  Foster  v.  Jolly,  1  C.  M.  ft  R.  r03,t  Abboti 
«.  Hendricks,  1  M.  ft  G.  791  (E.  G.  L.  R.  vol.  89),  Nioholls  v.  Norris,  3  B.  ft  Ad.  41  n.  (E.  C.  L. 
R.  vol.  23),  Thompson  r.  Glubley,  1  M.  ft  W.  212.1 

Per  Curiam  (Lord  Gampbell,  C.  J.,  Erie  and  Grompton,  Js.)  This  ease  cannot  be  distinguished 
from  Harrison  v.  Courtauld,  3  B.  ft  Ad.  36  (E.  C.  L.  R.  voL  28). 

Judgment  for  plaintiff. 
E  relatione  II.  J.  Hodg9on, 

(a)  Page  194,  note  (r)  (ed.  6th),  citing  Rees  r.  Berrington,  2  Yes.  Jun.  540. 
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and,  on  motion  for  judgment  non  obstante  veredicto,  it  must  be  assumed 
that  the  allegations  have  been  proved  in  the  sense  necessary  to  support 
the  plea.  If  necessary,  the  plea  may  be  considered  as  an  argumenta- 
tive plea  of  Non  fecit,  a  circuitous  denial  that  the  defendant  made  a 
note  having  the  legal  effect  "which  the  declaration  insists  upon.  The 
circumstances  set  up  as  a  defence  do  not  constitute  a  variance ;  they 
introduce  a  new  term  into  the  contract,  a  condition  qualifying  the  deli- 
very. Gillett^y.  Whitmarsh,  8  Q.  B.  966  (E.  C.  L.  R.  vol.  65),  was  an 
instance  of  such  a  qualification.  [Erle,  J. — You  may  transfer  either 
an  absolute  or  a  qualified  title.]  Here  it  is  a  qualified  title  which  is 
transferred,  a  title  to  deal  with  the  principal,  but  only  *with  the  ^^.o 
consent  of  the  surety.  [Erlb,  J. — The  contemporaneous  agree-  '- 
ment  which  qualifies  the  contract  must  be  between  the  parties,  and 
only  the  parties,  to  the  contract  itself;  that  was  the  ground  of  the  deci- 
sion in  Salmon  v.  Webb,  8  H.  L.  Ca.  510.(a)] 

WcUsorij  Frj/j  and  Norman^  contrfi,. — The  attempt  is  to  alter  the 
terms  of  a  written  contract  by  external  evidence.  The  very  object  of 
taking  a  note  or  bill  is  to  get  rid  of  any  difficulty,  which  might  arise 
from  the  defendant  being  a  surety,  by  requiring  him  to  put  himself  in 
the  position  of  maker  of  a  note,  which  is  legally  definite  and  well  known. 
His  liability  on  the  note  is  the  same  as  that  of  the  other  joint  maker. 
Oral  evidence  is  clearly  not  admissible  to  control  the  effect  of  a  written 
instrument ;  it  would  not  be  admissible,  in  the  case  of  a  bond  by  joint 
and  several  obligors,  to  show  that  one  of  them  executed  in  the  character 
of  a  surety ;  Ashbee  v.  Pidduck,  1  M.  &  W.  564^  nor  is  it  admissible 
here.  It  is  true  that  there  is  no  express  agreement,  on  the  face  of  a 
bill,  discharging  the  drawer  if  the  bill  be  not  presented  in  time :  but 
that  is  a  direct  legal  consequence  of  the  contract  which  is  expressed. 
It  is  not  a  collateral  limitation  of  the  written  contract.  [Lord  Camp- 
bell, C.  J. — ^Payment  by  one  of  the  joint  makers  of  a  promissory  note  is 
a  release  of  the  other ;  yet  promissory  notes  do  not  show,  on  the  face 
of  them,  any  agreement  that  that  shall  be  the  effect  of  such  payment.J 
*The  common  law  makes  payment  by  one  co-contractor  a  discharge  j-^- . 
of  the  other.  [Lord  Campbell,  C.  J. — The  common  law  also  makes  ^ 
the  giving  time  to  the  principal  a  discharge  of  the  surety.]  In  Foster 
V.  Jolly,  1  C.  M.  &  R.  707,t  Parke,  J.,  says :  «  Every  bill  or  note  con- 
tains two  things — value  either  express  or  implied,  and  a  contract  to  pay 
at  a  specified  time.  The  general  rule  is,  that  the  maker  is  at  liberty 
to  contradict  the  value  as  between  himself  and  the  party  to  whom  he 
gave  the  note ;  but  he  is  not  at  liberty  to  contradict  the  express  con- 
tract to  pay  at  a  specified  time."  [Lord  Campbell,  C.  J. — That  is,  no 
doubt,  the  general  rule.]     The  general  rule  applies  to  this  case.     Price 

(a)  Affirming  the  judgment  of  the  Exchequer  Chamber  in  Webb  v.  Salmon,  13  Q.  B.  894  (£. 
C.  L.  R.  Tol.  66),  which  had  reversed  the  judgment  of  the  Queen's  Bench,  on  a  point  not  there 
taken.    See  Webb  v.  Salmon,  13  Q.  B.  886. 


W  MANLEY  17.  BOYCOT.    E.  T.  1853. 

V.  Edmunds,  10  B.  &  C.  578  (E.  C.  L.  R.  vol.  21),  which  confirma 
Fentum  v.  Pocock,  6  Taunt.  192  (E.  C.  L.  R.  vol.  1),  has  latterly  been 
always  considered  as  laying  down  the  right  doctrine  upon  this  point, 
and  is  cited,  as  such,  in  Smith's  Mercantile  Law,  p.  257,  (4th  ed.). 
Nichols  V.  Norris,  3  B.  &  Ad.  41,  n.  (E.  C.  L.  R.  vol.  23),  is  to  the 
same  effect.  In  Abbott  v.  Hendricks,  1  M.  &  G.  791  (B.  C.  L.  R.  vol. 
39),  an  action  by  payee  against  maker,  the  oral  evidence  admitted 
went,  not  to  vary  the  terms  of  the  contract,  bat  to  negatiye  the  fact  of 
value  having  been  received  by  the  maker  of  the  note  from  the  payee ; 
so  that  it  fell  within  the  rule  of  Parke,  B.,  above  mentioned.  Moreover, 
the  taking  a  collateral  security,  as  was  here  done,  does  not  amount  to 
giving  time.  Pring  v.  Clarkson,  1  B.  &  C.  14  (E.  C.  L.  R.  vol.  8), 
Adams  v.  Wordley,  1  M.  &  W.  374, f  and  Brown  v.  Wilkinson,  18  M. 
&  W.  14,t  are  authorities  for  the  plaintiff.  No  real  distinction  can 
be  made  between  the  present  case  and  Perfect  v.  Musgrave,  6  Price, 
^. -,  111,  or  Smith  v.  *James,  antfe,  p.  60,  n,  (ft)*  In  Rees  v.  Berring- 
-*  ton,  2  Yes.  Jun.  540,  542  (commented  on  in  Tudor's  Leading 
Cases  in  Equity,  vol.  2,  p.  712),  Lord  Loughborough  expressly  says 
that,  where  two  <<  are  bound  jointly  and  severally,  the  surety  cannot 
aver  by  pleading,  that  he  is  bound  aB  surety.''  In  fact,  there  would 
be  no  necessity  for  relief  by  equity  if  a  defence  founded  on  that  cir- 
cumstance could  be  available  at  common  law.  In  Hollier  v.  Eyre,  9  CI. 
&  Fin.  1,  45,  it  was  distinctly  laid  down  by  Lord  Cottenham,  C,  that  the 
question,  whether  a  party  to  an  instrument  is  so  in  the  character  of  a 
principal  or  a  surety,  must  be  ascertained  only  by  the  terms  of  the 
instrument  itself.  Cur,  adv,  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  court. 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  judgment  non 
obstante  veredicto.  The  pleas  on  which  the  defendant  has  obtained  a 
verdict,  after  stating  that  he  was  only  surety  for  George  Friend  in  be- 
coming a  party  to  the  note,  merely  say :  «  all  which  has  always  been 
well  known  to  the  said  banking  eopartnership"  (who  are  to  be  considered 
the  plaintiffs),  without  alleging  that  the  note  was  delivered  by  the  defend- 
ant to  them  as  surety  for  George  Friend,  or  that  they  agreed  to  receive 
it  from  him  as  such  surety.  Without  such  averment,  the  pleas  are 
clearly  bad.  Consistently  with  anything  they  allege,  there  may  have 
been  an  express  declaration,  when  the  note  was  given,  that  the  defend- 
ant, although  a  surety,  was  to  be  considered  in  all  respects  liable  as  a 
*^({l  P^'^^P*'-  T^*s  probably  often  happens,  *when  a  joint  and  seve- 
■*  ral  promissory  note  is  given  to  bankers  by  two,  one  of  them  being 
their  customer  and  debtor,  the  other  only  his  surety.  The  bon&  fido 
holder  of  a  bill  or  note  cannot  be  prejudiced  in  the  rights  which  he 
primfi.  facie  has,  according  to  the  terms  of  the  instrument,  by  knowledge 
subsequently  communicated  to  him  after  he  has  become  the  holder  of 
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it,  or  even  by  knowledge  which  he  has  at  the  time  when  he  takes  it,  if 
there  is  no  evidence  of  a  special  agreement,  at  the  time  when  he  take^ 
it,  to  affect  the  rights  and  liabilities  of  the  parties.  No  parol  evidence 
can  be  received  of  any  agreement  inconsistent  with  what  appears  on 
the  face  of  the  instrument,  as  that  a  bill  drawn  payable  at  three  months 
shall  not  be  payable  till  the  expiration  of  four  months :  but  evidence 
may  be  given  by  parol  of  an  agreement,  at  the  time  a  bill  is  drawn  and 
endorsed,  which  is  consistent  with  the  written  instrument ;  as,  for  ex- 
ample, that  a  bill  is  endorsed  and  handed  over  for  a  particular  purpose^ 
without  giving  the  bailee  the  usual  rights  of  endorsee  of  the  bill.  But, 
if  the  payee  of  a  joint  and  several  promissory  note,  made  in  the  com- 
mon form  by  two,  may  be  placed  in  the  situation  of  treating  the  one  as 
surety  for  the  other,  this  can  only  be  by  bis  express  assent  to  do  so 
when  the  note  was  delivered  to  him. 

We,  therefore,  entirely  approve  of  the  decision  of  Fentum  v.  Pocock, 
overruling  Laxton  v.  Peat,  2  Campb.  185,  and  of  the  subsequent  deci- 
sions of  the  same  class,  which  impeach  the  validity  of  the  pleas  in  ques- 
tion. But  cases  in  which  it  can  be  proved  that,  at  the  time  when  a 
note  was  made  or  a  bill  was  accepted  and  handed  over  to  the  p^.- 
♦payee,  the  maker  or  acceptor  being  only  a  surety,  the  payee,  ^ 
knowing  this  fact,  agreed  to  receive  it  from  the  maker  or  acceptor  as 
surety  only,  may  admit  of  a  different  consideration :  and,  consistently 
with  our  judgment,  it  may  be  held  in  such  casea  that  the  maker  or 
acceptor  is  discharged  by  time  being  given  to  the  principal  debtor. 

Rule  absolute. 

Fields  on  a  subsequent  day  in  this  term  (May  7),  obtained  a  rule  call- 
mg  on  the  plaintiff  to  show  cause  ^^why  a  suggestion  should  not  be 
entered  herein,  to  the  effect  that  the  promissory  Qiote,  in  the  declaration 
and  the  third,  fourth,  and  fifth  pleas  herein  mentioned,  was  agreed  by 
The  Stourbridge  &  Kidderminster  Banking  Company,  the  defendant  and 
George  Friend,  in  the  affidavit  of  the  defendant  named,  should  be  made 
by  the  defendant  as  surety  for  George  Friend,  and  was  delivered  to,  and 
taken  and  held  by,  the  said  Company  on  those  terms ;  pursuant  to  the 
143d  section  of  the  Common  Law  Procedure  Act." 

The  rule  was  obtained  on  affidavits  by  the  defendant's  agent  and  his 
clerk,  which  went  only  to  show  that  judgment  had  not  yet  been  signed, 
and  that  there  had  been  no  delay  in  making  the  application  ;  and  on  the 
following  affidavit  of  the  defendant:  ^'That  this  action  is  brought  to 
recover  the  sum  of  3002.  and  interest,  upon  the  joint  and  several  promis- 
sory note  of  this  deponent  and  one  George  Friend  to  The  Stourbridge  ii 
Kidderminster  Banking  Company.  And  this  deponent  further  saith 
that  the  action  is  brought  by  the  said  plaintiff  for  and  on  behalf  of  the 
said  Banking  Company,  of  which  he  is  the  registered  public  officer.  And 
this  deponent  further  saith  that,  the  said  George  Friend  requiring  .^.^ 
♦advances  by  the  said  Banking  Company,  the  said  Banking  Com-  '- 
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pany  consented  and  agreed  to  make  the  advances  required  by  the  said 
George  Friend,  upon  this  deponent  becoming  surety  for  the  said  George 
Friend  to  the  said  Banking  Company,  to  the  extent  of  the  sum  of  300/. : 
and  it  was  agreed  that  this  deponent  should  become  such  surety  for  the 
said  George  Friend :  and  this  promissory  note  was  given  for  the  said 
sum  of  300Z.,  this  deponent  joining  therein  as,  and  being  expressly  under- 
stood as,  surety  for  the  said  George  Friend  only.  And  the  said  promis- 
sory note  was  accordingly  delivered  over,  and  has  been  held  by  the  said 
Banking  Company,  upon  the  terms  upon  which  it  was  given,  and  upon 
no  other  terms  whatever."     In  the  following  Trinity  term,(a) 

WaUon^  Fry^  and  Norman  showed  cause. — The  rule  is  moved  for 
under  stat.  15  &  16  Vict.  c.  76,  s.  143,  which  enacts  that,  on  any  motion 
made  in  arrest  of  judgment,  or  for  judgment  non  obstante  veredicto, 
'^by  reason  of  the  non-averment  of  some  alleged  material  fact  or  facts 
or  material  allegation,  or  other  cause,  the  party,  whose  pleading  is 
alleged  or  adjudged  to  be  therein  defective,  may,  by  leave  of  the  Court, 
suggest  the  existence  of  the  omitted  fact  or  facts  or  other  matter,  which, 
if  true,  would  remedy  the  alleged  defect."  This  is  the  first  time  that 
this  section  has  been  discussed.  As  the  suggestion  is  not  to  be  entered, 
except  by  leave  of  the  Court,  the  applicant  must  make  a  prim&  facie 
case.  [Crompton,  J. — The  applicant  must  bring  before  the  Court  pro- 
bable grounds  for  the  suggestion,  both  in  fact  and  in  law ;  or  the  Court 
does  not  interfere.]  In  the  present  case  the  '^'affidavit  aflfords  no 
ground  for  the  suggestion:  the  defendant  does  not  venture  to 
pledge  his  oath  to  the  fact  of  there  having  been  any  agreement  between 
him  and  the  Company,  which  is  the  essence  of  the  suggestion. 

QrowdeTj  contr^. — The  Court  will  not  scan  the  affidavit,  as  it  were, 
on  special  demurrer :  and,  taking  it  fairly,  the  truth  of  the  suggestion 
is  sworn  to. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  enactment  is  a  most  useful  one,  and  will  enable  us  to 
dispose  of  causes  finally  upon  the  merits.  By  it,  if  a  judgment  is  arrested, 
or  if  it  is  given  in  favour  of  the  plaintifiF  non  obstante  veredicto,  by  rea- 
son of  the  non-averment  of  a  material  fact,  an  opportunity  is  given  to 
the  defeated  party  to  suggest  the  existence  of  that  material  fact,  ^'by 
leave  of  the  Court."  Now  I  think  the  Court  must  anxiously  watch  cases 
of  this  sort,  and,  before  giving  leave  for  a  suggestion,  see  that  it  is  made 
on  sufficient  groundsr  It  is  not  enough  that  we  are  satisfied  that  the 
application  is  not  made  for  delay;  we  must  see  sufficient  probable  grounds 
for  allowing  the  suggestion.  In  the  present  case,  had  it  been  clearly 
made  out  on  the  affidavits  that  the  suggestion  was  founded  on  fact,  I 
should,  without  giving  any  final  opinion,  have. thought  it  fit  to  permit 
the  defendant  to  raise  the  question.  No  doubt,  if  the  plea,  as  proposed 
to  be  amended,  were  true,  a  Court  of  equity  would  have  relieved  the 

(a)  Jnae  13tli,  1853. 
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defendant,  even  had  the  security  been  under  seal;  and,  this  being  a 
security  not  under  seal,  it  might  be  a  point  worth  discussion  whether  it 
was  necessary  to  go  to  equity  for  such  relief.  But  the  defendant  has 
failed  to  show  that  there  are  grounds  in  fact  for  the  suggestion. 

♦CoLERiDGB,  J. — I  think  that  the  only  way  of  securing  that  ^ 
suggestions  should  cause  cases  to  be  decided  on  their  merits  is  to  ^ 
require  afBdavits  showing,  in  clear  and  unambiguous  terms,  that  the 
fact,  the  non-averment  of  which  is  to  be  supplied  by  the  suggestion, 
exists.  In  the  present  case  the  affidavit,  at  the  utmost,  suggests  evi- 
dence from  which  that  fact  may  be  inferred;  and  I  think  that  not 
enough. 

Erlb,  J. — ^I  am  of  the  same  opinion.  The  suggestion  is  not  made 
out  in  fact. 

Crompton,  J. — ^Wherever  a  thing  is  to  be  done  by  the  leave  of  the 
Court,  the  usual  and  the  wise  course  has  been  to  require  proof  by  affi- 
davit that  there  is  a  fit  case  for  the  interference  of  the  Court.  I  think 
that  the  party  asking  for  leave  to  enter  a  suggestion,  under  this  section, 
must  go  farther  than  merely  raise  a  doubt.  I  think  he  does  not  make 
out  a  fit  case  for  our  interference,  unless  he  goes  so  far  as  to  produce 
an  impression  on  the  mind  of  the  Court,  that  the  final  decision  may  pro- 
bably be  in  his  favour,  and  this  both  on  the  fact  and  the  law.  My 
impression  at  present  is  that  the  suggestion,  even  if  proved,  would  not 
make  the  plea  good ;  and  on  that  ground  also  I  should  not  have  thought 
the  case  for  a  suggestion  made  out.  Rule  discharged.(a) 

(a)  See  Fisher  v.  Bridges,  post,  p.  128,  note  (a). 


If  the  holder  of  a  note,  who  at  the  time  it  Bank,  12  Berg.  A  RawL  382,  S.  0.  9  Serg.  A 

vas  disooanted  knew  that  it  was  drawn  for  the  Rawl.  229;  Lewis  o.  Hanchman,  2  Barr,  416; 

accommodation  of  the  endorser,  give  time  to  Hansborough  v.  Gray,  3  Grattan,  366 ;  Stiles  v. 

the  endorser  without  oonsulting  the  drawer,  the  Eastman,  1  Kelly,  205. 
latter  is  not  discharged  thereby:  Walker  v. 


♦MARY  ANN  HARMAN  v.  EDWARD  DAVEY  JOHNSON,  r.^, 

April  29.  t  ^^ 

The  receipt  of  money  by  one  of  a  firm  of  attorneys  from  a  client,  professedly  on  behalf  of  the 
finn,  for  the  general  purpose  of  investing  it,  as  soon  as  he  can  meet  with  a  good  security,  is 
not  an  act  within  the  scope  of  the  ordinary  business  of  an  attorney,  so  as,  without  further 
proof  of  authority  from  his  partners,  to  render  them  liable  to  account  for  the  money  so  depo- 
sited ;  such  a  transaction  being  part  of  the  business  of  a  scrivener,  and  attorneys,  as  such,  not 
necessarily  being  scriveners.  But,  if  mooey  be  so  deposited  with  one  partner  for  the  purpose  of 
its  being  invested  on  a  particular  security,  the  other  partners  are  liable  to  account  for  it,  such 
a  transaction  coming  within  the  ordinary  business  of  an  attorney. 

The  first  count  of  the  declaration  stated  that  defendant,  on,  &c.,  by 
his  promissory  note  now  overdue,  promised  to  pay  to  plaintiff  1670i., 
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and  interest,  at  5  per'cent.  per  annum,  two  years  after  date ;  but  did 
not  pay  the  same. 

The  second  count  stated  that  <<  plaintiff  retained  and  employed 
defendant,  and  his  partner  William  Henry  Smith,  then  carrying  on 
their  business  of  attorneys  and  solicitors  in  copartnership,  to  invest 
certain  money  on  mortgage  in  a  proper  manner ;  and  they  accepted 
such  retainer  and  employment,  and  accordingly  took  that  money  from 
the  plaintiff  to  invest  a  mortgage  in  a  proper  manner ;  but,  though  a 
reasonable  time  for  so  investing  it  had  elapsed  before  this  suit,  it  has 
never  been  invested:  whereby  the  plaintiff  has  lost  the  whole  of  it." 

There  were  also  counts  for  money  lent,  money  received,  and  on  an 
account  stated. 

Pleas :  1.  To  the  1st  count :  That  defendant  did  not  make  the  said 
note,  &c.     Issue  thereon. 

2.  To  the  2d  count :  ^<  That  the  plaintiff  did  not  retain  or  employ  the 
defendant  and  the  said  W.  H.  Smith,  nor  did  th«  defendant  and  the 
said  W.  H.  Smith  accept  such  retainer  or  employment,  in  manner,"  kc 
Issue  thereon. 

*621  *^'  ^^  ^^®  ^^  ^^^^^  ^  "  ^^^^  *^®  defendant  and  the  said  W.  H. 
-■  Smith  did  not  take  the  said  money,  in  the  said  2d  count  men- 
tioned, from  the  plaintiff  as  in  that  coimt  alleged."     Isaue  thereon. 

4.  To  the  residue  of  tlie  declaration :  Nunquam  indebitatus.  Issue 
thereon. 

On  the  trial,  befpre  Lord  Campbell,  C.  J.,  at  the  Middlesex  Sittings 
after  last  Hilary  Term,  it  appeared  that  defendant  and  William  Henry 
Smith,  by  indenture,  dated  29th  November,  1849,  agreed  that  they 
would  ^<  become,  con^tinue,  and  be  copartners  in  the"  <<  profession  of  an 
attorney  and  solicitor,  and  all  matters  and  things  uaually  connected 
with,  or  forming  part  of,  the  carrying  on  of  the  same,  or  in  any  way  or 
manner  incidental  thereto,"  for  twelve  years^  It  was  ako  agreed,  by 
the  same  indenture,  that  all  checks  should  be  drawn  in  the  name  of  the 
partnership  firm ;  but  all  bills  of  exchange  and  promissory  notes  made, 
drawn,  endorsed,  or  accepted  on  the  joint  account  of  the  said  copartner- 
ship should  be  respectively  made,  drawn,  endorsed,  and  accepted  by 
each  of  the  said  copartners. 

Subsequently  to  the  execution  of  this  agreement  Smith  had,  without 
the  knowledge  of  defendant,  received  from  plaintiff,  professedly  on 
behalf  of  the  firm,  a  sum  of  16702.  According  to  some  of  the  evidence^ 
plaintiff  had  given  a  general  direction  that  this  sum  should  be  invested 
by  the  firm  for  her,  by  way  of  mortgage.  But,  according  to  other  evi- 
dence, she  had  deposited  it  in  order  that  it  should  be  advanced  on  a 
particular  mortgage,  if  that  security  turned  out  to  be  good.  Smith, 
however,  retained  the  money  so  deposited  for  his  own  private  purposes, 
and  prevailed  on  plaintiff  to  take,  as  security  for  it,  the  promissory 
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note  mentioned  in  the  *declaration,  which,  without  the  knowledge  p^^o 
of  defendant,  he  signed  in  the  name  of  the  firm,  «« Smith  &  John-  '- 
Bon."     Smith  afterwards  absconded ;  and  plaintiff  brought  the  present 
action  against  defendant  alone. 

The  Lord  Chief  Justice,  after  intimating  his  opinion  that  there  was 
not  evidence  to  fix  the  defendant  with  any  liability  on  the  promissory 
note,  told  the  jury,  with  respect  to  the  rest  of  the  declaration,  that,  if 
the  plaintiff  employed  Smith  as  the  partner  of  Johnson,  meaning  to 
employ  the  firm  of  Smith  &  Johnson  to  invest  the  money  for  her  on 
mortgage,  or  gave  Smith  the  money  for  that  purpose,  and  Smith  repre- 
sented to  her  that  the  firm  of  Smith  &  Johnson  could  invest  the  money 
for  her  on  mortgage,  the  defendant  was  liable ;  inasmuch  as  the  receipt 
of  the  money  by  Smith  for  the  purpose  of  its  being  laid  out  on  mortgage 
would  be  an  act  within  the  scope  of  the  authority  which  Smith  had  as 
partner  with  defendant :  for  that  attorneys  now,  as  part  of  their  busi- 
ness, acted  as  scriveners,  that  is,  in  laying  out  money  on  security ;  the 
separate  profession  of  scrivener  having  fallen  into  disuse.  Verdict  for 
plaintiff,  for  1670?. 

Macaulay,  in  last  Easter  Term,  obtained  a  rule  Nisi  for  a  new  trial 
on  the  ground  of  misdirection. 

Hugh  Hill  and  Bovill  now  showed  cause. — The  investment  in  ques- 
tion was  clearly  within  the  scope  of  the  ordinary  business  of  an  attor- 
ney; and  the  defendant  is  therefore  liable  in  respect  of  any  such 
transaction  carried  on  by  his  partner  in  the  name  of  the  firm.  In 
Willet  V.  Chambers,  2  Cowp.  814,  it  was  held  that,  where  two  persons 
were  *partners  as  attorneys  and  conveyancers,  and  one  of  them  ^^^ . 
received  money  from  a  third  party,  to  be  invested  on  real  security,  ^ 
the  other  partner  was  liable  for  the  amount,  although  his  partner  had 
given  a  separate  receipt  for  it.  Lord  Mansfield  there  says:  "the 
business  of  conveyancing,  in  the  very  nature  of  it,  as  carried  on  in  the 
country,  is  this :  Where  there  is  an  attorney  or  counsel  of  credit,  they 
receive  money  to  place  out  upon  securities ;  and  persons  who  want  to 
borrow,  as  well  as  those  who  want  to  lend,  apply  to  them  for  that  pur- 
pose." That  case  is  in  many  respects  similar  to  the  present.  On  the 
motion  for  the  rule,  reliance  was  placed  on  the  judgment  of  Gibbs,  G. 
J.,  in  Adams  v.  Malkin,  3  Campb.  584,(a)  cited  in  Ex  parte  Dufaur,  2 
De  G.  &  Macn.  246.  There  it  was  said  that  the  occasional  deposit  of 
moneys  with  an  attorney  for  the  purpose  of  his  investing  them  would 
not  constitute  him  a  money  scrivener,  but  that  he  must  be  carrying  on 
generally  the  business  of  a  money  scrivener.  It  is  not  contended  here 
that  the  defendant  was  a  money  scrivener  by  profession  ;  but  it  is  clear, 
even  upon  the  cases  cited  on  the  other  side,  that  transactions  of  the 
same  nature  as  those  formerly  carried  on  by  money  scriveners  form 
part  of  the  ordinary  business  of  attorneys  in  the  present  day.    Besides, 

(a)  See  Bz  parte  Malkin,  2  Rose,  27,  B.  0.  2  V.  ft  B.  3t,  176. 
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the  jury  may  have  found  their  verdict  upon  their  belief  that  the  money 
was  deposited  with  the  view  to  the  particular  security,  and  that  Smith, 
as  attorney,  was  to  examine  the  security  and  conduct  the  transaction. 
The  language  of  the  Lord  Chief  Justice  must  have  been  understood  by 
them  according  to  the  facts  proved. 
^^^-,       "^Macaulay  and  Phipson,  contra. — ^It  is  not  denied  that  attorneys 

-■  do,  in  the  course  of  their  ordinary  business,  receive  money  for  the 
purpose  of  laying  it  out  upon  security ;  but,  to  bring  such  a  transaction  ^ 
within  the  scope  of  the  ordinary  business  of  an  attorney,  he  must  receive 
the  money  with  specific  instructions  to  invest  it  in  a  specified  security : 
if  he  receives  it  generally,  and  with  no  instructions  from  the  party  de- 
positing it  with  him  beyond  a  general  authority  to  invest,  he  acts  as  a 
money  scrivener,  not  as  an  attorney ;  and  his  act  will  not  bind  the  firm 
of  attorneys  as  such.  It  may  be  that  in  some  cases  attorneys,  as  part- 
ners, do  act  as  money  scriveners  also :  but  that  is  a  matter  of  evidence ; 
and  no  such  question  was  put  to  the  jury  in  this  case.  The  misdirection 
was  in  telling  the  jury  that  the  defendant  would  be  liable  if  the  money 
had  been  given  to,  and  received  by,  Smith,  in  the  name  of  the  firm,  for 
the  purpose  of  investing  on  mortgage  generally :  so  that  the  jury  would 
be  led  to  assume  that  the  mere  fact  of  partnership  as  attorneys  consti- 
tuted a  partnership  as  money  scriveners.  Willet  v.  Chambers,  2  Cowp. 
814,  is  not  in  point.  There  the  business  of  money  scriveners  was  shown, 
at  the  trial,  to  have  been  actually  and  professedly  carried  on  by  the  firm. 
[Lord  Campbell,  C.  J. — It  certainly  was  my  impression  that  all  respect- 
able attorneys  were  in  the  habit  of  receiving  money  to  lay  out  on  mort- 
gage.] The  definition  of  a  money  scrivener's  business  is  given,  and  the 
distinction  relied  upon  is  pointed  out,  by  Parke,  B.,  in  Wilkinson  t*.  Cand- 
lish,  5  Exch.  91,  97.t 
3^/»^,      Lord  Campbell,  C.  J. — ^I  think  there  should  be  a  new  *trial. 

■^  The  action  is  against  Johnson,  who  is  charged  in  the  character  of  a 
partner  with  Smith  in  the  calling  of  an  attorney.  There  is  no  evidence 
going  beyond  the  bare  fact  of  their  having  jointly  carried  on  the  business 
of  attorneys.  I  think  that  an  attorney,  qu4  attorney,  is  not  a  scrivener ; 
that  his  business  is  to  act  in  a  Court  of  law,  to  prepare  conveyances,  to 
examine  titles,  and  so  on;  but  not  to  act  as' a  scrivener.  A  scrivener 
has  to  hold  the  money  put  into  his  hands  until  he  has  an  opportunity  of 
laying  it  out;  but  this  employment  of  scrivener  is  not  a  consequence  of 
his  character  of  attorney.  The  question,  then,  here  is,  whether  Smith 
was  acting  within  the  scope  of  his  partnership  authority.  If  he  received 
the  money  generally  for  the  purpose  of  laying  it  out,  he  was  not  acting 
within  his  calling  of  attorney.  Attorneys  frequently  do  act  as  scriveners, 
in  the  full  sense  of  the  term ;  but  there  is  no  evidence  that  Smith  and 
Johnson  did  so,  or  that  the  money  received  was  received  for  purposes 
within  the  object  of  the  partnership.  There  was  strong  evidence  that 
Smith  received  the  money  to  be  laid  out  upon  mortgage,  and  that  he  in- 
duced Mrs.  Harman  to  intrust  him  with  the  money  by  representing  that 
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he  had  a  security  ready ;  but  I  cannot  say  that  this  was  conclusive. 
And,  when  I  advert  to  the  terms  in  which  I  directed  the  jury,  I  think 
that  they  were  too  general.  For,  if  the  meaning  of  Mrs.  Harman  was, 
that  a  security  should  be  found,  and  that  the  money  should  be  left  in 
order  to  be  invested  in  some  mortgage  that  might  be  found  to  be  an 
eligible  security,  then  the  business  was  not  to  be  performed  in  the  charac- 
ter of  an  attorney.  I  think,  therefore,  that  the  question  was  left  too 
widely  to  the  jury :  it  should  have  been  left  more  pointedly  to  them, 
whether  the  *money  was  placed  in  Smith's  hands  for  the  purpose  of  ^^^^ 
being  advanced  on  a  particular  mortgage,  or  whether  it  was  de-  ^ 
posited  with  him  until  he  could  find  a  proper  mortgage.  Had  it  been  so 
left,  the  jury  should  have  been  told  to  find  for  the  plaintifi"  on  the  first 
supposition,  and  for  the  defendant  on  the  second. 

WiGHTMAN,  J. — As  my  Lord  thinks  that  he  left  the  question  too 
generally  to  the  jury,  and  that  they  may  have  found  their  verdict  upon 
too  general  a  view  of  the  regular  business  of  an  attorney,  I  am  not  called 
upon  to  add  many  observations :  but  it  does  seem  to  me  that,  in  the 
absence  of  evidence  that  Smith  and  Johnson  acted  generally  as  scriveners, 
the  mere  effect  of  their  being  attorneys  would  not  make  one  partner 
liable  for  the  act  of  another,  unless  upon  evidence  that  the  money  was 
deposited  in  order  to  be  invested  in  the  particular  mortgage.  There  was 
evidence  from  which  the  jury  might  have  found  this ;  but  that  does  not 
warrant  so  general  a  direction.  . 

Crompton,  J.(a) — I  am  of  the  same  opinion.  Attorneys  may  often 
become  liable  for  similar  acts  of  their  partners,  where  the  partnership  is 
in  the  habit  of  carrying  on  business  by  what  you  may  call  a  general  com- 
mission ;  but  they  do  not  necessarily  act  under  such  a  general  commis- 
sion. It  is  conceded  that  they  may,  as  incidental  to  their  business  as 
attorneys,  receive  money  for  the  purpose  of  laying  it  out  upon  a  par- 
ticular mortgage,  so  that  they  might  be  liable  upon  this  transaction ; 
though,  *on  the  other  hand,  if  the  money  were  received  indefinitely,  ^^^^ 
to  lay  out  when  a  proper  security  could  be  found,  there  would  be  ^ 
no  such  liability.  Now  the  jury,  on  hearing  the  words  of  the  charge 
without  qualification,  might  infer  that  every  receipt  of  money  for  either 
of  these  purposes  by  one  partner  would  make  the  other  liable ;  although, 
if  the  words  had  been  used  merely  with  reference  to  money  deposited 
with  a  view  to  a  particular  investment,  they  would  have  been  quite  right. 

Rule  absolute. 

o)  Erie,  J.,  WB8  abieot. 

The  authority  of  one  partner  to  bind  the  person,  or  become  surety  or  party  to  accommoda- 

other  is  confined  to  acts  and  contracts  within  tion  paper :  Mayberry  v.  Bamiton,  2  Harringi 

the   scope  of   the  partnership :   Livingston  v.  24 ;  Maadlin  v.  Branch  Bank,  2  Alabama,  502 ; 

BoMeTelt,  4  Johns.  251 ;  Nichols  v.  Hughes,  2  Sutton  v.  Irwine,  12  Serg.  A  RawL  13 ;  Parke 

BaUey,  109;  Long  v.  Carter,  3  Iredell,  238.     It  o.  Smith,  4  Watts  A  Serg.  290;   Andrews  v 

la  not  within  the  ordinary  scope  of  a  partner-  Planters'    Bank,   7    Smedes    A    Marsh.   192; 

ship  cnated  for  the  purpose  of  buying  and  Chenowith  v.  Chamberlin,  6  B.  Monroe,  60, 

•eUxng  merchandise,  to  receive  and  undertake  Langan  v.  Hewett,  13  Smedes  A  Marsh.  122; 

to  eoUect  notes :  Hogan  v.  Reynolds,  8  Alaba-  Rollins  v.  Stevens,  31  Maine,  454. 
m%  M.    Nor  to  guaranty  the  debt  of  a  third 
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The  YORK  and  NORTH  MIDLAND  RAILWAY  COMPANY  v. 
THE  QUEEN,  on  the  Prosecution  of  BURTON  and  LEAING. 
April  29. 

(In  the  Exchequer  Chamber.) 

This  case  is  reported  in  1  E.  &  B.  858  (E.  C.  L.  R.  vol.  72). 
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♦SMITH  V.  The  LONDON  and  NORTH  WESTERN  Railway 
Company.     April  30. 


The  speoifi«ation  of  a  patent  for  improTements  in  wheels  described  the  invention  as  eonsisting 
of  a  mode  of  forming  a  wheel  of  one  solid  piece  of  wrought  iron,  bj  means  of  welding  piee«s 
of  wrought  iron  together  so  as  to  form  the  rim,  spoke,  and  nave  into  one  compact  mass. 

Defendants  used  a  wheel  made  by  welding  pieces  of  wrought  iron  together  so  as  to  form  a  single 
compact  piece  of  wrought  iron :  the  mode  of  forming  the  nave  was  the  same  as  that  in  the 
specification  j  the  mode  of  forming  the  rim  was  different  Held  that,  it  appearing  that  the 
mode  of  forming  the  nave  was  a  material,  new,  and  useftil  part  of  the  invention,  the  use  of  it 
bj  defendants  was  an  infringement  of  the  patent,  although,  in  the  specification,  after  describing 
the  whole  structure,  the  invention  was  stated  to  consist  in  the  circumstance  of  the  centre,  boss, 
or  nave,  arms  and  rim,  of  tbe'Vheel  being  wholly  composed  of  wrought  iron  welded  into  one 
solid  mass  **  in  manner  hereinbefore  described." 

Where  A.  and  B.  are  tenants  in  common  of  a  patent  assigned  to  them,  if  B.  dies,  actioas  for 
infringements  committed  in  B.'s  lifetime  survive  to  A.,  who  is  entitled  at  law  to  recover  the 
whole  damages. 

Declaration,  upon  a  writ  issued  29th  May,  1852 :  For  that  one 
John  Day  was  the  inventor  of  a  new  manufacture  within  this  realm,  to 
wit,  an  invention  of  An  improved  wheel  for  carriages  of  different  deserip- 
tionSj  which  invention  others,  at  the  time  of  the  sealing  of  the  letters 
patent  after  mentioned,  did  not  use ;  and  that  King  William  the  4th, 
by  letters  patent  of  14th  August,  1836,  granted  to  him,  his  executors, 
administrators,  and  assigns,  license,  &c.,  that  he  and  they  might  have 
and  enjoy  the  whole  profit,  &c.,  coming,  &c.,  by  reason  of  the  invention, 
for  fourteen  years,  requiring  all  other  persons,  &c.,  during  the  continu- 
ance of  the  term,  not  to  use,  &c.,  the  invention :  with  proviso,  avoiding 
the  letters  patent  if  Day  should  not  describe  the  nature  of  the  invention, 
by  instrument  under  his  hand  and  seal,  and  enrol  it  in  the  Court  of 
Chancery  within  six  months.  That  a  specification,  describing,  &c.,  was 
enrolled  within  six  months.  That,  to  wit,  August,  1845,  Day,  by  inden- 
ture, assigned  the  invention  and  letters  patent  to  plaintiff  and  one 
Thomas  Willey,  since  deceased,  as  tenants  in  common  and  not  joint 
tenants.  Breaches :  1.  That  defendants,  after  the  assignment  and  in 
^-^,  the  life  of  Willey,  *and  during  the  term  of  fourteen  years,  with- 
^  out  the  license  and  against  the  will  of  plaintiff  and  Willey,  used, 
exercised,  and  vended  the  invention.  2.  That  defendants,  after,  &c., 
and  in  the  life  of  Willey,  and  during  the  term,  &c.,  without  the  license, 
&c.,  put  in  practice  the  invention.     There  were  also  breaches  for  putting 
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in  practice  a  part  of  the  inventioD^  for  counterfeiting  the  invention, 
and  also  that  defendants  did  <«  make  and  cause  to  be  made  divers  addi- 
tions to  the  said  invention,  and  subtractions  from  the  same,  whereby  to 
pretend  themselves  the  inventors  or  devisors  of  such  invention,"  with 
allegations  similar  to  those  in  the  first  breach. 

Pleas  (among  others) :  2.  ^ot  guilty ;  4.  That  the  supposed  invention 
was  not  an  invention  of  any  manner  of  new  manufactures  or  new  manu- 
facture, in  manner,  &c. ;  5.  That  the  alleged  invention  was  not,  at  the 
time  of  making  the  letters  pa.tent,  new  as  to  the  public  knowledge,  use, 
and  exercise  thereof  in  this  realm  ;  by  reason  whereof  the  letters  patent 
were  void :  verification. 

The  plaintiff  joined  issue  on  the  2d  and  4th  pleas ;  and,  to  the  5th, 
replied  that  the  invention  was  new,  &c.     Issue  thereon. 
Other  issues  in  fact  were  joined. 

On  the  trial,  before  Martin,  B.,  at  the  last  Liverpool  Assizes,  the 
grant  of  the  letters  patent,  the  assignment  and  the  enrolment  of  the  spe- 
cification were  proved.  The  specification,  so  far  as  is  material  to  the 
decision  in  the  case,  described  the  invention  to  be  of  an  improved  wheel 
manufactured  wholly  of  bar  iron.(a)  Each  spoke  was  formed  by  weld- 
ing together  two  pieces  of  rolled  iron  bars,  which,  so  welded,  formed! 
the  main  spoke.  But,  at  '''the  extremity  towards  the  nave,  the  ^^„h 
ends  of  the  two  bars  were  deflected  one  from  another,  and  moulded  ^ 
80  as  to  meet  again,  thus  leaving  between  them  a  vacancy  which  was 
filled  up  with  a  piece  of  wrought  iron.  The  mass,  thus  constructed  at 
the  nave  end,  was  bo  shaped  as  to  form  a  segment  of  the  intended  nave, 
and,  with  the  corresponding  parts  of  the  other  spokes,  make  a  circular 
nave,  having  the  spokes  radiating  from  it  in  the  usual  way.  When  the 
segments  were  heated  and  put  together,  a  circular  plate  was  welded 
upon  each  side  of  the  nave,  so  that  the  plates  and  segments  might  all 
be  welded  together  in  such  manner  as  to  form  a  solid  wrought  iron  nave. 
At  the  end  of  each  spoke  towards  the  rim  of  the  wheel,  the  ends  of 
each  pair  of  bars  were  deflected  from  each  other,  so  as  to  form  parts 
of  a  circle,  which  was  completed  by  the  insertion  of  other  pieces  of 
wrought  iron  welded  to  them.  Around  this  a  series  of  pieces  of  iron 
were  welded  of  a  proper  shape  and  strength  to  form  the  tire  of  the 
wheel.  By  means  of  this  contrivanee,  all  parts  of  the  wheel  were 
welded  together  so  as  to  form  a  compaot  piece  of  wrought  iron.  The 
details  were  very  fully  described  in  the  specification,  with  the  aid  of 
drawings  :  and  the  specification  concluded  as  follows*  <<  Having  now 
described  my  said  inxproved  whed  for  carriages  of  different  descriptions, 
I,  the  said  John  Day,  do  hereby  declare  that  the  new  invention,  whereof 
the  exclusive  use  is  granted  to  me  by  the  said  letters  patent,  consists 
in  the  circumstance  of  the  centre  boss  or  nave,  arms  and  rim  of  the 

<a)  For  the  UngiiAg«  of  the  oomiiMiMOiiieiit  of  the  apaoifieaUoiiy  leo  the  Judgment,  pott,  pp. 

VOL.  n.— 9  v2 
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said  wheel  being  wholly  composed  of  wrought  or  malleable  iron,  welded 
into  one  solid  mass,  in  manner  hereinbefore  described :  but  I  make  no 
claim  to  any  wheel  with  wrought  iron  arms  united  by  cast  iron  for  a 
^-^-.  central  boss  or  nave,  although  such  wheel  may  have  *a  wrought 

"*-*  iron  rim ;  nor  do  I  make  any  claim  to  any  particular  mode  of 
fastening  my  improved  wheel  upon  the  axis,  or  of  fixing  a  box  with  such 
wheel.     In  witness/'  &c. 

Evidence  was  given  to  show  that  the  defendants,  during  the  fourteen 
years,  and  after  the  assignment,  and  in  Willey's  lifetime,  had  made  antl 
used  wheels  the  parts  of  which  had  been  welded  together  so  as  to  form 
one  compact  piece  of  wrought  iron ;  and  that,  with  some  unimportant 
variations,  the  mode  of  constructing  and  welding  together  the  pieces 
forming  the  nave  was  the  same  with  that  described  in  the  specification : 
but  it  appeared  that  the  wheels  were  in  other  respects,  especially  as  to 
the  rims,  constructed  in  a  mode  materially  different  from  the  invention, 
and  which  was  known  before  the  date  of  the  patent.  The  counsel  for 
the  defendants  contended  that,  if  .the  claim  in  the  specification  was  to 
be  construed  as  extending  to  the  mode  of  constructing  a  wheel  as  an 
entire  thing,  the  plaintiffs  must  fail  on  the  2d  issue,  for  the  defendants 
had  not  infringed ;  and  that,  if  the  claim  extended  to  all  the  parts 
described,  some  of  them  were  not  new,  and  that  the  defendants  were 
therefore  entitled  to  verdicts  on  the  issues  upon  the  4th  and  5th  pleas. 
The  learned  Baron  told  the  jury  that,  though  any  one  was  entitled  to 
use  an  old  contrivance,  the  patent  protected  the  patentee  against  the 
use  by  others  of  any  new  and  material  part  of  the  invention  described, 
whether  or  not  used  in  combination  with  what  was  old ;  and  he  desired 
them  to  find  for  the  plaintiff  on  these  issues  if  they  were  of  opinion 
that  there  had  been  an  imitation  of  an  important  and  new  part  of  the 
invention  described. 

It  appeared  that  Willey  had  died  subsequently  to  the  infringements 
j^-Q-i  complained  of.  The  counsel  for  the  *defendants  contended 
-^  that  the  plaintiff  was  not  entitled  to  recover  more  than  half  of 
the  damages  sustained  by  the  infringement :  but  the  learned  Baron 
dicected  the  jury  to  find  for  the  whole  damages,  if  the  issues  were  found 
for  the  plaintiff. 

Verdict  for  the  plaintiff  on  all  the  issues ;  damages  1250Z.  Leave 
was  then  given  to  move  to  enter  a  verdict  for  the  defendants  on  the 
issues  upon  the  2d,  4th,  and  5th  pleas,  or  to  reduce  the  damages  by 
one-half.     In  this  term,(a) 

Atherton  moved  accordingly,  and  also  for  a  new  trial  on  the  ground 
that  the  damages  were  excessive. — As  to  the  first  point,  the  patentee, 
by  the  terms  of  his  claim,  insists  upon  the  monopoly  of  a  wheel  com- 
posed of  wrought  iron  "  welded  into  one  solid  mass,  in  manner  herein- 
before described."     He  thus  makes  a  claim  for  the  whole  inseparably, 

(a)  April  20th.    Before  Lord  Campbell,  C.  J.,  Wigbtman,  Erie,  and  Crompton,  Js. 
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not  for  distinct  parts,  except  as  combining  to  make  such  a  whole  as  he 
describes.  Now  the  proof  of  the  infringement  showed  an  imitation 
odI;  by  adapting  the  imitated  parts  to  a  different  whole.  In  Barber  v. 
Grace,  1  Exch.  339,t  it  was  held  that,  where  a  specification  limited  the 
claim  to  the  particular  machine  therein  described,  no  infringement  was 
committed  by  applying  the  principle  of  the  invention  to  a  machine  sub- 
stantially different.  There  the  claim  was,  for  <<  the  submitting  hosiery 
and  similar  goods,  made  of  elastic  stocking  fabric,  to  the  pressure  of 
hot  boxes  or  surfaces  heated  by  steam,  water,  or  other  fluid,  as  above 
described."  The  description  was  of  a  machine  consisting  of  boxes; 
the  alleged  ^infringement  was  by  means  of  heated  rollers ;  but 
in  each  case  the  goods  were  submitted  to  the  presisure  of  surfaces 
heated  by  steam.  [Crompton,  J.,  referred  to  Newton  v.  Grand  Junc- 
tion Railway  Company,  6  Exch.  331.t(«)] 

Secondly,  it  is  true  that  tenants  in  common  of  land  may  maintain 
a  joint  action  for  an  injury  done  to  the  land,  and  that  such  action  sur- 
vives :{b)  but  the  question  here  is,  whether  an  action  in  respect  of  such 
right  as  is  given  by  the  assignment  of  a  patent  falls  under  the  same 
rule.  The  loss  to  one  tenant  in  common  here  was  not  the  loss  to  the 
other. 

Thirdly,  supposing  the  plaintiff  entitled  to  the  whole  damages,  they 
have  been  estimated  too  highly. 

Lord  Campbell,  C.  J. — We  are  all  of  opinion  that  the  action  sur- 
vives.    On  the  other  points,  we  will  confer  with  my  brother  Martin. 

Cur.  adv.  vult 
Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  for  the  infringement  of  a  patent.  Mr.  Atherton 
moved  for  a  rule  for  a  new  trial :  First,  on  the  ground  that  there  was 
no  evidence  of  infringement,  and  that  the  Judge  was  wrong  in  ruling 
that  there  was  evidence  of  the  infringement  to  go  to  the  jury ;  and, 
Secondly,  on  the  ground  of  excessive  damages. 

The  patent  was  for  an  improved  wheel  for  carriages  of  different 
descriptions:  and  the  patentee  stated,  in  his  specification,  that  the 
"  said  improved  wheel  is  manufactured  wholly  of  bar  iron,  by  welding 
wrought  iron  bars  *together  into  the  form  of  a  wheel,  whereof  p^-- 
the  nave,  spokes,  and  rim,  when  finished,  will  consist  of  one  solid  ^ 
piece  of  malleable  iron.  And  the  mode  whereby  the  said  bars  of  mal- 
leable iron  are  fashioned  and  united  into  the  shape  of  a  wheel  is  as  fol- 
lows." The  specification  then  showed,  by  the  aid  of  drawings,  how 
the  main  spoke  and  rim  were  formed,  and  afterwards  welded,  so  as  to 
make  a  wheel  of  one  piece  of  malleable  iron.  In  the  claim,  the 
patentee  stated  that  the  new  invention  consisted  in  the  circumstance  of 
the  centre  boss  or  nave,  arms  and  rim  of  the  said  wheel  being  wholly 

(a)  See  Sellers  r.  Dickinson,  5  Exch.  312.t 
(6)  Co.  Litt  198  a. 


75  SMITH  V.  L.  &  N.  W.  RAILWAY  CO.    B.  T.  1858. 

composed  of  wrought  or  malleable  iron,  «  welded  into  one  solid  mass, 
in  manner  hereinbef&re  de9eribed.*' 

The  evidence  showed  a  clear  imitation  and  infringement  of  the  man- 
ner of  forming  the  boss  or  nave  into  one  piece  of  malleable  iron  with 
the  rest  of  the  wheel :  but  it  was  stated  that  the  mode  which  the  de- 
fendants had  used  of  forming  and  welding  the  spokes  and  rim  did  not 
amount  to  any  infringement.  Mr.  Atherton  contended  that  the  words 
of  the  claim  restricted  the  patent  to  the  invention  of  a  wheel  made  in 
every  respect  <Mn  manner  hereinbefore  described;"  and  that,  as  the 
defendants  had  not  used  the  same  mode  with  regard  to  the  spokes  and 
rim  as  the  patentee  had  specified,  there  could  be  no  infringement  of  the 
patent.  My  brother  Martin,  who  tried  the  cause,  intimated  his  opinion 
that  the  claim  was  for  the  invention  of  a  wheel  as  described  in  the 
claim :  but  that,  if  the  defendant  had  imitated  or  pirated  the  mode  of 
welding  the  nave,  and  that  were  a  material  part  of  the  invention,  there 
was  an  infringement  of  part  of  the  patent,  for  which  the  action  was 
maintainable. 

We  are  of  opinion  that  this  ruling  was  quite  correct,  and  that  there 
was  ample  evidence  to  support  the  action. 

*7fil  *Where  a  patent  is  for  a  combination  of  two,  three  or  more  old 
-^  inventions,. a  user  of  any  of  them  would  not  be  an  infringement 
of  the  patent ;  but,  where  there  is  an  invention  consisting  of  several 
parts,  the  imitation  or  pirating  of  any  part  of  the  invention  is  an 
infringement  of  the  patent.  Suppose  that  a  man  invents  a  machine 
consisting  of  three  parts,  of  which  one  is  a  very  useful  invention,  and 
the  two  others  are  found  to  be  of  less  practical  use,  surely  it  could  not 
be  said  that  it  was  free  to  any  person  to  use  the  useful  part,  so  long  as 
he  took  care  to  substitute  some  other  mode  of  carrying  out  the  lets  uae- 
ful  parts  of  the  invention. 

We  should  be  sorry  to  throw  any  doubt  upon  the  question  of  an 
infringement  of  a  material  part  of  such  an  invention  being  an  infringe- 
ment upon  which  an  action  is  maintainable,  by  granting  a  rule  to  show 
cause  upon  such  a  point. 

Upon  the  question  of  excessive  damages,  it  was  suggested  that  the 
jury  had  proceeded  only  upon  the  evidence  of  a  piurty  interested  in 
the  patent,  that  a  large  per  centage  of  15  per  cent,  on  the  value  of  the 
machines  made  by  the  defendant  ought  to  be  paid  to  the  patentee.  On 
consulting  my  brother  Martin,  however,  we  find  that  in  his  opinion  the 
jury  did  not  proceed  on  the  above  ground,  and  that  there  was  evidence 
to  support  the  verdict  in  the  correspondence  between  the  parties,  from 
which  it  appeared  that  the  patentees  had  applied  to  the  defendants  for 
a  sum  of  money  tor  their  use  of  the  patent  for  a  particular  period, 
which  was  proportionate  to  the  sum  which  the  jury  gave  for  the  period 
during  which  the  defendants  appeared  at  the  trial  to  have  used  the 
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patent;  and  that  the  defendants  did  not,  in  answer,  ^object  that  p^^. 
the  aioonnt  of  claim  was  unreasonable.     The  learned  Judge  adds  '- 
that  the  damages,  though  large,  were  not  in  his  opinion  at  all  excessive. 
There  will  therefore  be  no  rule.  Rule  refused. 

Wh«r«  MT«nl  improraiBODtiia  ftBUMhliM  ar«  u  new,  il  ia  no  violation  of  the  patent,  anless 

diitinotly  claimed  in  a  patents  an  action  tie«  the  parte  are  aU  employed  in  the  same  com« 

for  the  piraoy  of  any  of  the  improrementi,  bination:  Prouty  v.  Baggies,  16  Peters,  336; 

ehhoagh  the  defendants  hare  not  nsed  the  Prouty  v.  Draper,  1  Story,  668 ;  Howe  o.  Abbott» . 

whole  of  the  improTements:  Moodj  e.  Fiske,  8  3  Sfeoxy,  190;  Brooka  «.  Jenkins,  3  M'Lean, 

Ifason,  112.    Where  a  patent  is  taken  for  a  432;  Brooks  v.  BiokneU,  4  M'Lean,  70. 
eomblnation  of  parts,  no  one  of  which  is  claimed 
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April  80. 

(In  the  Exchequer  Chamber.) 

This  case  is  reported  in  1  E.  &  B.  874  (£.  C.  L.  R.  vol.  72). 
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The  QUEEN  v.  TYRWHITT  and  Others.    Mat/  2. 

By  a  loeal  and  personal  Act  (6  G.  4,  a  cIzzt.),  provision  was  made  for  electing  governors  and 
directors  for  the  relief  of  the  poor  and  for  Uie  watching  and  lighting  of  a  district,  consisting 
of  one  parish  and  part  of  another;  and  the  goremors  and  directors  were  empowered  to  elect 
aoditora  for  the  porpose  of  auditing  the  aecennts  of  the  district  The  governors  and  directors 
were  empowered  to  make  mles  for  the  application  of  moneys  to  be  raised  under  the  Act;  to 
bring  or  defend  actions  aifecting  the  property  vested  in  them  under  the  Act»  or  relating  to  the 
due  execution  of  the  Act ;  and  to  meet  and  ascertain  the  amount  necessary  to  be  assessed  for 
the  purposes  of  the  Act*  whieb  amount  the  inhabitants  were  to  raise  by  rate.  The  governors 
and  directors  were  also  empowered  to  appoint  a  clerk,  and  to  make  such  allowance  to  him 
and  their  other  offlcers  as  they  should  think  proper.  Auditors  were  also  to  be  elected  by  the 
inhabitants,  who  were  to  meet  half  yearly,  at  least,  and  were  empowered  to  appeal  against 
any  part  of  the  accounts  of  which  they  should  disapprove.  After  the  passing  of  this  Act,  the 
Poor  Law  Commissioners  Included  the  district  within  one  of  several  unions  comprised  in  the 
K.  W.  M.  District,  for  which  last  district  they  appointed  an  auditor  under  stat  7  A  8  Vict  c. 
101,  s.  83.  The  last-mentioned  auditor  disallowed  part  of  a  bill  of  costs,  paid  by  the  governors 
and  directors  to  their  clerk,  and  surcharged  three  of  the  governors  and  directors  with  the 
amount  disallowed. 

Held,  that  he  had  power  so  to  disallow  and  surcharge,  notwithstanding  the  provisions  of  the 
local  Act 

Pabhlet,  in  last  Blichaelmas  Term,  obtained  a  rule  calling  on  Ro- 
bert Philip  Tyrwhitt,  Esq.,  one  of  the  magistrates  of  the  Police  Courts 
of  the  Metropolis,  sitting,  &c.,  within  the  Metropolitan  Police  '^Dis-  ^^.^ 
trict,  William  Law,  Thomas  Southgate,  and  Edward  Tyrrel  Smith,  ^ 
to  show  cause  why  a  distress  warrant  should  not  be  issued  under  the 
hand  and  seal  of  the  said  R.  P.  T.,  to  levy  the  sum  of  681  16«.  Irf., 
by  an  order  under  the  hand  and  seal  of  the  said  R.  P.  T.,  ordered  to 
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he  paid  by  the  said  W.  Law,  T.  Soathgate,  and  T.  Smith,  on  the  good& 
and  chattels  of  the  said  W.  Law,  T.  Southgate,  and  T.  Smith. 

The  affidavits  in  support  of  the  rule,  set  forth  Mr.  Tyrwhitt's  order 
to  pay.  The  order  was  dated  80th  January,  1851.  It  recited  a  com- 
plaint made  to  Mr.  Tyrwhitt,  on  10th  October,  1860,  by  James  Hales 
Mitchiner.  The  substantial  facts  of  the  complaint,  as  set  out  in  the 
order,  appeared  to  be  that,  on  7th  July,  1886,  the  part  of  the  parish 
(»f  St.  Andrew  Holborn,  which  lies  above  the  Bars,  and  the  parish  of 
St.  George  the  Martyr,  in  Middlesex,  were  united  for  the  administra- 
tion  of  the  poor-laws,  and  were  parts  of  and  included  within  the  Hol- 
born Union :  and  afterwards,  by  order  of  that  date,  the  Poor  Law 
Commissioners  ordered  that  that  Union  and  several  others,  and  also 
certain  single  parishes,  « should  be  united,  and  thenceforth  be  and  be 
deemed,  a  Union  for  the  purpose  of  appointing  an  auditor  in  the  manner 
thereinafter  provided:''  and  "that  the  guardians  of  such  parishes  and 
Unions  should,  at  the  time  and  in  the  manner  therein  mentioned,  appoint 
du  auditor  for  the  examining  and  auditing,  allowing  or  disallowing,  of 
accounts  in  the  said  respective  parishes  and  unions,  and  in  each  of  the 
said  respective  parishes  comprised  in  such  unions,  respectively,  and  to 
perform  such  other  duties  of  an  auditor  at  such  places,  within  such 
limits,  for  such  period,  and  at.  such  salary,  to  be  paid  at  such  time,  and 
in  such  modes  and  proportion,  as  the  said  ^Commissioners  should 
in  and  by  the  said  order,  or  by  any  order  to  be  thereafter  made 
touching  such  office  of  auditor,  direct  or  determine."  That,  on  28th 
July,  1886,  Mitchiner  was  appointed  auditor.  Other  orders  of  the 
Commissioners  were  then  set  out,  the  effect  of  which  was  that  certain 
additions  to  and  subtractions  from  the  Union  were  made,  and  that  finally 
there  was  constituted  a  district,  called  the  North  West  Metropolitan 
Audit  District,  of  which  Mitchiner  was  appointed,  and  still  con- 
tinued, auditor,  and  which  included  the  Holborn  Union,  St.  Andrew 
Holborn  above  Bars,  and  St.  George  the  Martyr.  That,  on  30th 
March,  1849,   and  after  the  passing  of  stat.  6  G.  4,  c.  clxxy.,(a) 

(a)  Local  and  personal,  public.  "  For  the  better  ascertaining,  charging,  and  ooUeoting  of  tha 
rates  for  the  relief  of  the  poor  within  that  part  of  the  parish  of  Saint  Andrew  Holborn  whioh  lies 
above  the  Bars  in  the  county  of  Middlesex,  and  the  parish  of  St  George  the  Martyr,  in  the  aaid 
oounty;  for  the  better  maintenance,  employment,  and  regulation  of  the  poor  thereof;  and  for 
regulating  the  nightly  watch  thereof." 

Sect  5  empowers  the  inhabitants  of  the  part  of  the  parish  of  St  Andrew  Holborn  whioh  Uaa 
r  above  the  Bars,  and  of  the  parish  of  St  George  the  Martyr,  to  elect  annually,  from  among  them- 
selves,  in  certain  proportions,  fifty  persons  as  "  governors  and  directors  of  the  poor"  of  the  sud 
part  of  the  parish  of  6t  Andrew  Holborn  and  the  parish  of  St  George  the  Martyr,  in  ooqjanc- 
tion  with  the  rectors,  churchwardens,  and  overseers  of  the  two  parishes,  and  the  justices  of  the 
peace  for  the  county  residing  within  them ;  "  and  such  governors  and  directors  shall  and  may 
from  time  to  time  make  such  orders,  rules,  and  regulations  for  the  better  government*  reliei; 
maintenance,  and  employment  of  the  said  poor,  and"  (subject  to  certain  provisions  thereinafter 
mentioned)  "  for  the  ascertaining,  charging,  collecting,  managing,  and  regulating  of  the  poor- 
rates  for  the  said  part,"  Ac,  "  and  the  said  parish,"  Ac,  **  and  for  the  appointment,  regulation, 
and  management  of  the  watchmen  and  beadles  hereinafter  directed  to  be  employed,  and  also  for 
the  regalation  of  the  constables  duly  appointed  to  serve  for  the  same,  as  to  them  shall  appear 
necessary  and  expedient" 
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Law,  Southgate,  and  Smith  *were,  according  to  the  provisions  of 
the  Act  last  mentioned,  appointed  governors  and  directors  of  the 
*poor  of  the  said  part  of  St.  Andrew  Holborn  and  St.  George 
the  Martyr.  That,  on  1st,  5th,  and  18th  January,  1850,  Mitch- 
iner  (after  certain  formal  steps,  which  were  recited  in  the  com- 
plaint) held  the  half-yearly  audit  for  that  district,  and  disallowed,  in 
the  accounts  of  the  said  part  of  St.  Andrew  Holborn  and  St.  George 
the  Martyr,  the  sum  of  63Z.  16«.  Id.,  forming  part  of  a  gross  sum  of 
82Z.  16s.  11(2.,  which  had  been  paid  to  their  clerk.  That  Mitchiner 
surcharged  Law,  Southgate,  and  Smith  with  this  sum  of  63Z.  168,  l(f., 
and  certified  accordingly,  and  reported  the  certificate  to  the  Gommis- 
sioners  within  less  than  nine  calendar  months  before  the  complaint. 
That  Law,  Southgate,  and  Smith  had  not  paid  the  sum.  Mr.  Tyrwhitt's 
order  then  adjudged  that  they  should  pay  the  same  to  the  treasurer  of 
the  guardians  of  the  said  part  of  St.  Andrew  Holborn  and  St.  George 
the  Martyr ;  and  that  the  same  if  not  paid  should  be  levied  by  distress 
and  sale ;  and,  in  default  of  distress,  they  should  be  imprisoned  for  a 
month,  unless  the  sums  and  costs,  &c.,  should  be  sooner  paid. 

The  affidavits  in  support  of  the  rule  stated  that  legal  evidence  was 

Bj  sect  10  tbo  gOTernon  and  directors  are  "  empowered  to  bring  or  cause  to  be  brought^  and 
to  defend  or  cause  to  be  defended,  any  suit  or  suits,  action  or  actions,  relating  to  in  anywise 
affectiog''  the  property  provided  for  the  purposes  of  the  Act,  "  or  otherwise  relating  to  the  due 
execution  of  this  Act." 

Sect  12  fizos  the  times  at  which  the  governors  and  directors  are  to  meet,  <'to  calculate,  ascer- 
tain, and  settle  the  amount  of  the  several  sums  of  money  which  shall  be  considered  requisite  to 
he  assessed  and  charged,  as  well  for  the  relief,  maintenance,  lodging,  and  employment  of  the  poor 
of  the  said  part,"  Ac,  "and  the  said  parish,"  Ac,  "and  for  regulating  and  maintaining  a  nightly 
watch  and  beadles  within  the  same,  as  for  discharging  any  debt"  remaining  unsatisfied  by  reason 
of  the  deficiency  of  any  former  rate. 

Sect  13  directs  the  inhabitants,  within  twenty  days  "  after  the  several  sums  of  money  shall 
bare  been  so  a«:ertained  as  aforesaid,"  to  meet  and  "  make  two  distinct  rates  or  assessments,  to 
1m  raised  by  an  equal  pound  rate,"  the  gross  amount  not  to  exceed  the  gross  amount  of  the  sums 
CO  ascertained,  after  allowing  for  deficiencies  in  collecting ;  "  one  of  such  rates  to  be  for  and  to 
be  applied  towards  the  relief,  maintenance,  lodging,  and  employment  of  the  poor  of  the  said 
pakTt,''  Ac,  "  and  the  said  parish,"  Ac,  "  and  the  other  of  such  rates  to  be  for  and  to  be  applied 
towards  defraying  the  expenses  of  the  watch  and  beadles  to  be  employed  for  and  within  the 
Mune." 

Sect  2S  enables  the  governors  and  directors  to  appoint  a  clerk,  collectors,  treasurers,  assistant 
oTcrseers,  inspectors,  "  together  with  such  other  officera  and  servants  as  they  shall  deem  neces- 
saf7  for  the  due  execution  of  this  Act;"  and,  "  out  of  the  rates  to  be  collected  by  virtue  of  this 
Act,"  "  to  pay  and  make  such  salaries,  remunerations,  and  allowances  to  the  clerk  and  other 
officers  and  servants  (except  the  treasurer  or  treasurers)  as  they  the  said  governors  and  directors 
shall  in  their  discretion  think  proper." 

By  sect  30  the  inhabitants  are  empowered  to  elect,  annually,  "  auditors  of  the  accounts  of  the 
maid  governors  and  directors,"  who  are  to  meet  twice  at  least  in  each  year,  for  the  purpose  of 
auditing  the  accounts:  "and  in  case  the  said  auditors  should  think  there  is  just  cause  to  dis- 
approve of  any  part  of  the  accounts  so  to  be  presented,  it  shall  be  lawful  for  the  said  auditors, 
or  the  major  part  of  them,  if  they  shall  think  fit,  to  appeal  against  the  same,"  as  provided  in  the 
Act. 

Sect  40  enacts  "  that  the  said  governors  and  directors,  at  any  of  their  meetings,"  not  less  than 
twenty  being  present,  "  may  from  time  to  time  make  such  rules  and  regulations,"  for,  among 
cth«r  things,  "  drawing  the  moneys  from  the  hands  of  the  treasurer,  and  for  applying  the  moneys 
to  arise  by  virtue  of  this  Act,  and  for  the  more  effectually  carrying  the  purposes  of  this  Act  iiiio 
afEect,  fiM  to  them  shall  seem  expedient" 
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given  before  Mr.  Tyrwhitt  of  all  the  facts  mentioned  in  the  order.  That 
application  for  payment  had  been  made  to  Law,  Southgate,  and  Smith, 
but  they  had  not  paid.  That  they  had  been  summoned  before  Mr. 
Tyrwhitt  to  show  cause  why  a  distress  warrant  should  not  issue :  but 
he,  on  the  hearing  (29th  May,  1852),  declined  to  issue  the  warrant. 

Lush  now  showed  cause. — The  Union  auditor  had  no  power  to  dis- 
allow the  payment  in  question.     That  payment  was  made  under  the 
*ft9T  P'^^v'sions  of  Stat.  6  G.  4,  *c.  clxxv.,  which  gives  to  the  district  of 
J  St.  Andrew  Holborn  above  Bars  and  St.   George   the   Martyr 
auditors  of  their  own,  distinct  from  those  appointed  by  the  Poor  Law 
Commissioners.     By  sect.  5  of  that  Act  power  is  given  to  the  inhabit- 
ants of  the  district  to  elect  governors  and  directors  of  the  poor.    By 
sect.  10  the  governors  and  directors  are  empowered  to  cause  actions  to 
be  brought  or  defended.     By  sect.  28  the  directors,  are  empowered  to 
appoint  a  clerk ;  and  also  to  appoint  collectors  and  treasurers ;  and,  oat 
of  the  rates  to  be  collected  under  the  Act,  to  <<  pay  and  make  such 
salaries,  remunerations,  and  allowances  to  the  clerk  and  other  officers 
and  servants  (except  the  treasurer  or  treasurers),  as  they  the  said  gover- 
nors and  directors  shall  in  their  discretion  think  proper."    By  sect.  30 
the  inhabitants  are  empowered  to  elect,  annually,  «  auditors  of  the  ac- 
counts of  the  said  governors  and  directors,"  who  are  to  meet  twice  at 
least  in  each  year,  for  the  purpose  of  auditing  the  accounts.    It  is  clear, 
therefore,  that  the  local  Act  gives  the  governors  and  directors  unlimited 
discretion  as  to  what  allowances  they  make  to  their  clerks  and  other 
officers :  and  the  district  auditor,  under  stat.  7  &  8  Vict.  c.  101,  s.  32, 
has  no  power  to  strike  out  any  items.     It  is  only  where  no  local  Act 
exists  that  he  has  this  power.    Here  the  district  has  auditors  of  its  own. 
Moreover,  the  local  Act,  under  which  the  payment  is  made,  is  for  other 
purposes  besides  the  relief  of  the  poor ;  and  therefore  the  payment 
which  has  been  disallowed  does  not  fall  within  the  jurisdiction  of  the 
Poor  Law  auditor.    [Erlb,  J. — The  auditor's  power  to  disallow  is  given 
by  Stat.  7  &  8  Vict.  c.  101,  s.  82 ;  the  whole  question  turns  upon  the 
interpretation  of  that  section.   I  think  the  *words  are  verba  gene- 
ralissima.]     Stat.  7  &  8  Vict.  c.  101,  s.  82,  provides  that  every 
auditor  <<  shall  have  full  powers  to  examine,  audit,  allow,  or  disallow  of 
accounts,  and  of  items  therein,  relating  to  moneys  assessed  for  and  ap- 
plicable to  the  relief  of  the  poor  of  all  parishes  and  unions  within  his 
district,  and  to  all  other  money  applicable  to  such  relief."     The  pro- 
vision for  disallowing  applies  only  where  there  are  no  auditors  under  a 
local  Act.     In  Regina  v.  Governors  of  St.  Andrew,  6  Q.  B.  78  (E.  G. 
L.  R.  vol.  51),  it  was  held  that  the  governors  and  directors  of  this  dis- 
trict were  bound  to   submit   their   accounts   to     the   Union   auditor, 
appointed  under  stat.  4  &  5  W.  4,  c.  76,  s.  46,  but  not  that  the  latter  had 
authority  to  disallow  such  an  item  as  this  in  the  accounts.     [Lord 
Campuell,  C.  J. — The  submission  of  the  accounts  would  be  useless 
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unless  the  Union  auditor  had  some  control  over  them.]  No  doubt,  he 
Las  control  over  all  items  with  respect  to  which  the  local  Act  does  not 
give  the  governors  and  directors  a  discretionary  power. 

Pmhleyy  contrJ,  was  stopped  by  the  court. 

Lord  Campbell,  C.  J. — It  seems  quite  clear  that  the  Union  auditor 
had  power  to  disallow  this  payment.  The  ease  mentioned  is  directly 
decisive  upon  the  point :  and,  were  there  no  precedent,  I  should  have 
no  hesitation  in  coming  to  the  same  conclusion. 

WiGHTMAN,  J.,  concurred. 

Erlb,  J. — Regina  v.  Governors  of  St.  Andrew  *8hows  that  the  ^^^ . 
auditors  appointed  under  stat.  4  &  5  W.  4,  c.  76»  s.  46,  had  power  ^ 
to  inquire  into  the  expenditure  of  all  the  money  raised  under  a  poor 
rate,  though  some  of  it  might  be  applicable  to  purposes  other  than  the 
relief  of  the  poor. 

Crompton,  J.,  concurred.  Rule  absolute.(a) 

(a)  See  ReginA  v.  Oorernor,  ke,,  of  Poor  of  Bristol,  18  Q.  B.  405  (E.  C.  L.  R.  toL  66). 


In  the  Matter  of  WILLIAMS.    May  2 

An  order  of  removal  was  snsponded ;  but  afterwards,  the  paaper  having  died,  the  sospension  was 
taken  off,  and  an  order  was  made  for  costs,  under  stal  86  G.  8,  o.  101,  s.  %  open  the  parish  to 
which  the  removal  had  been  made.  Neither  order  was  appealed  against  After  the  time  for 
appeal  had  expired,  application  was  made  to  a  magistrate  for  a  distress  warrant,  the  costs 
having  been  demanded  and  not  paid.  On  the  hearing,  it  was  ol^ected  that,  since  the  expira- 
tion of  the  time,  the  parish,  to  which  the  removal  was  ordered,  had  discovered  that  there  had 
been  a  five  years'  residence  in  the  removing  parish,  under  stat  9  A  10  Vict  c  66.  The  magis- 
trate, on  this  objection,  refused  the  distress  warrant 

Held,  that  be  was  bound  to  issue  it,  the  objeotion,  if  TaUd^  being  eoe  whteh  oonld  be  taken  only 
by  appeal  against  the  order  for  costs. 

Archbold,  in  last  Easter  Term,  had  obtained  a  rule  calling  on 
Charles  Parkinson,  Esquire,  one  of  the  justices  of  the  peace  for  Breck- 
nockshire, and  Thomas  Williams,  churchwarden  of  the  parish  of 
Cwmyoy,  in  Monmouthshire,  to  show  cauae  why  the  said  Charles  Park- 
inson, as  such  justice,  should  not  grant  to  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Llanelly  in  Brecknockshire  a  dis- 
tress warrant  against  the  said  Thomas  Williams  to  levy  the  sum  of  1082. 
19«.  8ci.,  the  amount  of  costs  incurred  by  the  suspension  of  an  order 
for  the  removal  of  John  Price  and  Jane  his  wife,  ^paupers,  from  p^^. 
the  parish  of  Llanelly  to  the  parish  of  Cwmyoy,  directed,  by  an  ^ 
order  of  the  said  justices  of  the  peace  for  the  said  county,  to  be  paid 
by  the  churchwardens  and  overseers  of  Cwmyoy  to  William  Williams, 
fr/T  the  use  of  the  parish  of  Llanelly. 

From  the  affidavits  upon  which  the  rule  was  obtained,  it  appeared 
that  on  the  4th  June,  1841,  an  order  of  removal  was  made  by  two 
justices  of  the  peace  for  Brecknockshire,  directing  John  Price  and  Jane 
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his  wife,  paupers,  to  be  removed  from  the  parish  of  Llaneily  in  that 
county  to  the  parish  of  Cwmyoj,  the  latter  being  by  the  order  in 
question  adjudged  to  be  their  lawful  place  of  settlement.  By  endorse- 
ment of  the  same  date,  the  order  was  suspended,  on  the  ground  of  the 
illness  of  one  of  the  paupers.  On  29th  October,  1852,  both  the  paupers 
being  dead,  a  second  endorsement  was  signed  by  Mr.  Parkinson  and 
another  justice  for  the  county,  in  which  the  deaths  were  stated,  and  it 
was  ordered  that  the  first  order  should  be  executed,  and  that  the  church- 
wardens and  overseers  of  Gwmyoy  should  pay  to  W.  Williams,  for  the 
use  of  Llaneily,  the  sum  of  108Z.  19«.  3(2.,  which  the  order  stated  to 
have  been  <<  incurred  by  the  suspension"  of  the  order  of  removal.  The 
original  order  and  endorsement,  and  the  subsequent  endorsed  order  of 
29th  October,  1852,  were  duly  served  on  the  parish  officers  of  Cwmyoy, 
and  payment  demanded:  but  no  payment  was  made.  No  notice  of 
appeal  was  given  on  the  part  of  Cwmyoy.  The  parish  officers  of  Llan- 
eily summoned  the  parish  officers  of  Gwmyoy  before  Mr.  Parkinson,  to 
answer  to  an  information  for  such  neglect  of  payment.  On  the  hearing, 
on  the  11th  February,  1853,  it  was  objected,  by  the  parish  officers  of 
Llaneily,  that  the  paupers  were  irremovable  from  Llaneily,  under  stat. 
♦ftfil  *  ^  ^^  Vict.  c.  66,  s.  1,  by  reason  of  their  residence  there  for 
-^  five  years,  and  that  therefore  a  portion  of  the  costs  should  have 
been  charged  against  the  union  to  which  Llaneily  belonged ;  and  that 
the  previous  costs  were  irrecoverable  by  reason  of  time  having  run 
against  the  claim  of  Llaneily.  Mr.  Parkinson  thereupon  refused  to 
grant  a  warrant  of  distress.  Williain  Williams  was  assistant  overseer 
of  Llaneily. 

In  the  affidavits  in  answer  it  was  deposed  that  proof  was  given  before 
Mr.  Parkinson  of  the  residence  of  John  Price  in  Llaneily  for  about 
twelve  years  before  he  become  chargeable  :  and  it  was  further  deposed 
that  this  had  been  first  discovered  after  the  time  for  appeal  had  expired. 

Pashletf  now  showed  cause. — It  is  clear,  according  to  the  law  now 
established,  (a)  that  the  paupers  came  within  the  provisions  of  stat.  9 
&  10  Vict.  c.  66,  s.  1,  although  the  original  order  of  removal  was  made 
before  the  passing  of  that  act.  Being,  therefore,  rendered  irremovable 
by  its  provisions,  they  come  within  the  operation  of  stat.  11  &  12  Vict. 
c.  110.  The  effect  of  sect.  8  of  that  Act,  which  has  been  re-enacted,(i) 
is  to  make,  after  the  30th  September,  1848,  all  costs  incurred  in  the 
relief  of  paupers,  who,  not  being  settled  in  the  parish  where  they 
reside,  are  irremovable  by  the  provisions  of  stat.  9  &  10  Vict.  c.  66, 
B.  1,  chargeable  upon  the  common  fund  of  the  Union  in  which  such 
parish  is  comprised.  [Lord  Campbell,  C.  J. — ^AU  costs  incurred  since 
che  date  of  the  Act.]     That  is  the  effect  of  sect.  8. 

^a)  See  Regina  v.  CbedgnTO,  12  Q.  B.  206  (E.  C.  L.  R.  toL  64). 

fb)  StotB.  12  A  13  Vict  o.  103,  13  A  14  Vict  c  101,  14  A  15  VicL  o.  105,  15  A  16  Yiot  o.  14. 
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♦The  Court  then  called  upon  P^^- 

Archboldy  contrcl. — The  order,  upon  the  face  of  it,  does  not  show  ^ 
the  fact  of  the  paupers  having  become  irremovable  by  a  five  years' 
residence ;  the  order  is  therefore  not  bad  upon  its  face :  and  the  objection 
now  taken  should  have  been  brought  forward  upon  an  appeal  against 
the  order,  and  not  as  an  objection  to  enforcing  it.  [Erle,  J. — Is  an 
order  conclusive,  merely  because  it  has  not  been  appealed  against,  when 
it  is  obtained  ex  parte  ?]  Churchwardens  of  Birmingham  v.  Shaw,  10 
Q.  B.  868  (E.  C.  L.  B.  vol.  59),  decides  that  it  is.  The  justices  had 
no  notice  of  the  five  years'  residence ;  they  were,  therefore,  bound  to 
make  the  order  for  sJl  costs.  Stat.  85  G.  8,  c.  101,  s.  2,  expressly 
prescribes  that  form  of  proceeding  in  cases  like  the  present,  where  the 
pauper  dies  before  the  execution  of  the  order. 

PaBhley  was  then  called  upon  again. — Under  stat.  11  4  12  Vict.  c. 
43,  8.  11,  the  complaint  before  the  justice  ought  to  have  been  made 
within  six  calendar  months  of  the  matter  of  complaint  arising;  the 
word  "such"  in  that  section  refers  to  sect.  10,  from  which  it  appears 
that  the  enactment  comprehends  cases  where  justices  are  called  upon 
to  make  an  order.  Stat.  85  G.  8,  c.  101,  s.  2,  gives  appeal  against  the 
order  for  costs  only  where  the  question  is  as  to  quantum.  [Lord  Camp- 
bell, C.  J. — The  order  upon  which  the  parish  of  Llanelly  insists  is  one 
of  29th  October,  1852 :  and  the  magistrate  heard  the  case  on  11th 
February,  1852.]  The  costs  might  have  been  applied  for  long  before. 
[WiOHTMAN,  J. — Supposing  they  *might,  was  it  compulsory  on  ^^^^ 
Llanelly  so  to  apply  7]  The  practice  in  this  respect  seems  to  be  '- 
regulated  by  sect.  84  of  stat.  4  &  5  W.  4,  c.  76 ;  from  whence  it  would 
appear  that  the  time  runs  from  the  first  accruing  of  costs  after  service 
of  the  notice  of  the  suspended  order,  and  that  a  summons  may  be 
immediately  obtained  under  sect.  101.  Churchwardens  of  Birmingham 
V.  Shaw  was  a  case  of  poor-rate :  the  magistrate  in  such  a  case  acts 
only  ministerially,  and  has  no  discretion  where  there  is  a  refusal  to  pay 
the  rate :  Skingley  v.  Surridge,  11  M.  &  W.  508,  514.t  Here  there  is 
a  discretion. 

Lord  Campbell,  G.  J. — The  rule  must  be  made  absolute.  The  Legis- 
lature has  provided  a  tribunal  where  orders  of  this  description  may  be 
examined  by  an  appeal  at  the  Quarter  Sessions  next  after  the  making 
of  such  order.  If  this  course  had  been  adopted  in  the  present  case,  it 
would  have  properly  raised  the  question  as  to  what  part  bf  the  costs 
should  be  borne  by  the  parish,  and  what  by  the  common  fund  of  the 
Union.  There  has  been  no  appeal :  and  then  the  warrant  is  applied 
for.  I  think  that  the  magistrate  was  bound  to  grant  it,  the  opportunity 
of  appealing  against  the  order  having  been  passed  by. 

WiOHTMAN,  J.,  concurred. 

Eulb,  J. — I  am  not  prepared  to  lay  it  down  as  an  universal  rule  that 
facts  which  are  grounds  of  appeal  against  an  order  cannot  be  brought 
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forward  by  way  of  defence  when  it  is  sought  to  enforce  an  order  which 


*89] 


has  *not  been  appealed  against :  but  in  this  ease  I  am  of  opinion 


that  the  objection  could  be  taken  only  on  appeal. 
Grompxon,  J.,  concurred.  Role  absolute 


PIERRE  POIRIER  and  FRANCES  EMMANUEL  POIRIER  v. 
JAMES  MORRIS,  JOHN  LEWIS  PREVOST,  and  GEORGE 
PREVOST.    MayZ. 

AMumpsit  by  payeM  of  a  foreign  bill  againft  dnwert.  PIm  :  that  the  btU  was  acid  by  defend- 
ante  to  C.  on  one  foreign  poet  day,  on  the  tenna  of  being  paid  according  to  usage  on  next 
foreign  poet  day ;  that  C.  purchased  the  bill  as  agent  for  H.,  and  remitted  the  bill  to  plaintiiEi 
as  such  agent,  and  plaintiffs  receiyed  It  for  oolleetion  for  H. ;  that»  before  the  next  foreign 
poet  day,  C.  failed,  and  did  not  pay  the  price ;  that  there  was  no  ralue  as  between  C.  and  H., 
or  as  between  C.  and  plaintiils ;  and  that  plaintiffs  were  holders  without  value.    Be  injurift. 

On  a  case,  on  which  the  Court  were  to  draw  inferences  of  fact,  it  appeared  that  C.  was  a  Londoa 
merchant,  and  plaintiffs  Paris  merchants,  both  eorrespondents  of  H.,  an  American  merobaoL 
H.  was  indebted  to  both  C.  and  plaintiffs.  Plaintiffs  wrote  to  H.  for  a  remittance.  H.  sent  to 
G.  a  bill  on  London,  for  an  amount  exceeding  H.'s  debt  to  C,  desiring  him  to  realiie  it,  paj 
himself  his  own  aocount,  and  remit  the  balanee  to  plaintiffs.  C.  realised  the  draft,  credited. 
H.  with  tlie  proceeds,  and  bought  of  defendants,  in  the  ordinary  course  in  London,  a  bill,  for 
the  amount  of  the  balanee  due  to  H.,  which  bill  was  to  be  drawn  by  defendants  payable  to 
plaintiffs'  order,  to  be  delivered  by  defendants  to  C.  in  Xondon  on  one  ibreign  post  day,  and 
paid  for  to  them  by  C.  on  the  next  Tbe  bill  in  question  was  drawn,  and  delivered  to  C.,  and 
sent  by  him  to  plaintiffs,  who,  by  letter  to  C,  acknowledged  the  receipt  on  aooouot  of  H.,  and 
stated  that  they  would  advise  H.  thereof.  Before  the  next  foreign  post  day,  after  the  delivery 
of  the  bUl  to  C,  0.  fisiled.  Defendants  never  received  anything  for  their  bill :  they  directed 
the  drawee  not  to  honour  it;  and  it  was  dishonoured  acoordiugly.  Afterwards  H.  paid  plain, 
tiffii  in  full.    The  action  was  in  the  name  of  plaintiib  for  H.'s  beneilL 

Held,  that  plaintiffs  were  holders  for  value,  as  they  held  the  bill  at  the  time  of  its  disbononr  on 
account  of  the  debt  from  H.  to  them;  and  that  tbe  subsequent  assignment  of  the  eonitablo 
interest  to  H.  did  not  affect  plaintifSs'  right  to  sue  at  law. 

Held,  also,  that  K  had  given  fbll  value  for  the  biU  to  0. :  that,  as  between  H.  and  defendants^ 
G.  oonld  not  be  considered  as  agent  for  H.  in  buying  the  bill ;  and  that  the  credit  given  by  d»> 
fendants  for  the  price  of  the  bill  was  given  to  C.  as  buyer,  and  not  as  agent  for  H. 

A  merchant,  though  in  one  sense  agent  for  his  foreign  correspondents,  is  not  by  mercantile 
usage  entitled  to  pledge  theb  credit^  as  purchasers,  for  what  he  buys  in  the  home  market  oo 
their  account 

Assumpsit  on  a  bill  of  exchange,  dated  29th  October,  1847,  drawn 
by  the  defendants,  nnder  their  name  of  Morris,  Prevost  &;  Co.,  on 
^g^.,  Alexander  Dassier  of  *Paris,  for  the  sum  of  19,478  francs  5  cen- 
^  times,  payable  to  the  order  of  the  plaintiffs  by  the  name  of 
Messrs.  Foirier,  FrSres,  five  days  after  date:  averment,  that  the 
defendants  afterwards  ordered  the  drawee  not  to  pay  the  bill,  and  the 
same  was  not  paid  by  the  drawee,  though  duly  presented.  The  decla- 
ration also  contained  counts  for  money  paid,  and  on  an  account  stated. 

Pleas :  1.  To  1st  count :  That  the  delivery  of  the  bill  was  obtained 
by  the  fraud  of  one  Coates,  alleged  to  be  agent  of  the  plaintiffs. 

2.  To  Ist  count :  That  defendants  made  and  delivered  the  bill  to  one 
Coates  on  the  terms  of  being  paid  the  price  according  to  the  usage  of 
merchants,  that  is  to  say,  on  the  foreign  post  day  which  would  be  tho 
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next  after  such  delivery :  that  Coates  purchased  the  bill,  as  agent  of 
Hovej,  Williams  &  Co.,  and,  before  the  next  foreign  post  day,  as  such 
agent,  remitted  the  bill  to  the  plaintiffs,  and  the  plaintiffs  received  the 
same,  for  the  purpose  of  the  amount  thereof  being  collected  and  re 
ceived  at  maturity  for  the  account  of  the  said  Hovey,  Williams  &  Co., 
and  to  be  placed  to  their  credit  in  account  with  the  plaintiffs :  that, 
before  the  said  bill  came  to  maturity,  the  next  foreign  post  day  elapsed, 
and  Coates  did  not  pay  the  price,  and  the  defendants  have  never  had 
value :  that,  before  the  bill  came  to  maturity,  the  plaintiffs  had  notice 
of  the  circumstances :  that  there  never  was  value  for  the  remittance, 
either  as  between  Coates  and  Hovey,  Williams  &  Co.,  or  as  between 
Coates  and  the  plaintifis ;  and  that  the  plaintiffs  always,  and  at  the 
time  of  the  commencement  of  the  suit,  were  holders  without  value. 

Replication,  to  each  plea  respectively :  De  injuria.     Issues  thereon. 

*To  the  residue  of  the  declaration  the  defendants  pleaded  that  ^^^^ 
they  did  not  promise.     Issue  thereon.  ^ 

On  the  trial,  before  Lord  Campbell,  C.  J*,  at  the  London  sittings 
after  Michaelmas  Term  1852,  a  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  of  this  court  on  a  case,  the  material  parts  of 
which  were  as  follows. 

The  plainti&,  in  and  during  the  year  1847,  were  merchants  carrying 
on  business  at  Paris,  under  the  firm  of  Poirier,  Frk^es.  The  defend- 
ants, during  that  time,  carried  on^  business  in  London  as  merchants, 
under  the  name  of  Morris,  Prevost  k  Co.  Hovey,  Williams  &  Co. 
were,  during  the  same  time,  a  firm  carrying  on  business  as  merchants 
at  Boston  in  the  United  States  of  America.  The  plaintiffs  were,  during 
that  time,  correspondents  of  Hovey,  Williams  k  Co.,  and  were  in  the 
habit  of  purchasing  goods  and  shipping  them  for  account  of  Hovey, 
Williams  k  Co.,  and  of  being  reimbursed  by  the  latter  ;  and  there  was 
an  account  between  the  plaintiffs  and  Hovey,  Williams  k  Co.,  in  respect 
of  such  transactions,  and  the  remittances  and  payments  on  account 
thereof.  Coates  &;  Co.  were  during  the  same  time,  and  until  their  sus- 
pension of  payment  after  mentioned,  a  firm  carrying  on  business  in 
London,  as  merchants,  and  were  also  correspondents  of  Hovey,  Wil- 
liams k  Co. 

On  4th  September,  1847,  Hovey,  Williams  k  Co.,  by  John  Chandler, 
a  member  of  the  firm  then  on  a  visit  to  Europe,  addressed  and  sent  to 
the  plaintiffs  several  letters,  which  were  set  out  in  the  ease,  but  are 
omitted  in  the  report  as  irrelevant.(a) 

(a)  These  letters  were  set  ont,  snbject  to  objeotioDs,  on  the  port  of  the  defendant,  to  their 
Admissibility  as  eyidenoe.  On  the  argument,  all  the  objections  were  waived ;  and  it  was  agreed 
that  the  Court,  in  drawing  eonelusions  of  fact,  should  consider  whatever  was  relevant,  and 
neglect  what  was  not  so,  whether  strictly  admissible  or  not  Those  omitted  in  the  report  were 
▼srions  letters  between  Chandler,  Coates  A  Co.,  and  Poirier,  Frdref,  not  bearing  on  the  present 
tnuuaetion. 

a2 
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*Q9-i  *^°  ^'^^^  October,  1847,  the  plaintiffs  wrote  to  the  said  John 
'  "'■'  Chandler,  then  in  England,  a  letter,  the  material  part  of  which 
was  as  follows.  <<  You  will  find  enclosed  an  accoant  up  to  the  80th 
ulto.,  presenting  in  our  favour  a  balance  of  francs  83,751.  65.,  without 
interest.  Money  being  rather  scarce  in  Paris,  we  would  feel  obliged  to 
you  if  you  would  instruct  Messrs.  Coates  &  Co.  to  remit  as  some  funds." 
The  account,  mentioned  in  the  letter  of  17th  October,  was  the  account 
of  the  plaintiffs  with  Hovey,  Williams  &  Co.  On  25th  October,  1847,, 
John  Chandler  wrote  to  Coates  &  Co.  a  letter  in  which  was  enclosed 
the  bill  for  2000Z.  there  mentioned.  The  letter  was  set  out  in  the  case 
at  length.  The  material  parts  were  as  follows.  <<  I  have  this  day 
drawn  a  bill  on  Messrs.  Baring,  Brothers  &  Co.,  four  months'  date,  for 
2000^.  sterling,  which  I  now  enclose  you  for  presentation.  You  will 
negotiate  the  bills  upon  the  best  possible  terms."  «<  You  will  also  make 
up  your  account  to  date,  and  take  the  amount  due.  You  will  remit 
Crofts  &  Still,  Manchester,  2S5L  28.  5(2.,  and  the  balance  to  Poirier, 
FrJres,  Paris."  Coates  &  Co.,  having  received  the  bill  for  2000Z.  men- 
tioned in  the  foregoing  letter,  procured  the  same  to  be  discounted,  and 
received  the  proceeds,  and  charged  Hovey,  Williams  &  Co.,  in  account, 
with  a  commission  of  58.  per  1002.  on  the  amount  of  the  bill  for  pro- 
curing such  discount.  Out  of  the  proceeds  of  this  bill,  and  another  for 
4002.  in  their  hands,  Coates  &  Co.  paid  themselves  a  balance  then  due 
^Qo-i  to  them  from  Hovey,  Williams  &  Co.;  *they  also  remitted  to 
-^  Crofts  &  Still  the  amount  mentioned  in  that  letter  as  there 
directed :  and  they  then  had  a  balance,  of  the  proceeds  of  the  20002. 
and  4002.  bills,  in  their  hands  of  7582.  13«.  Ic2.  In  the  mean  time,  on 
the  28th  of  October,  John  Chandler  wrote  and  sent  to  the  plaintiffs  a 
letter  containing  this  passage:  «I  have  requested  Messrs.  Coates  k 
Co.  to  make  you  a  remittance;  which  they  will  do  in  a  few  days." 

On  Friday,  29th  October,  1847,  which  was  a  foreign  post  day,  Coates 
&  Co.,  in  their  own  names,  through  the  medium  of  Messrs.  CroU  & 
Stevens,  brokers  of  the  city  of  London,  arranged  for  the  purchase  from 
the  defendants  of  the  bill  of  exchange  mentioned  in  the  declaration ; 
the  price  agreed  on  was  at  the  exchange  of  25  francs  70  centimes  to 
the  pound  sterling,  and  amounted  to  7572.  18«.  The  brokers  charged 
Coates  &  Co.  with  a  brokerage  of  15«.  Ic2.  in  respect  of  the  purchase 
of  the  bill;  and  which  brokerage  Coates  &;  Co.  charged  to  Hovey, 
Williams  &  Co.  in  the  usual  course  of  mercantile  business.  The  price 
of  the  bill,  and  such  brokerage,  amounted  to  the  said  sum  of  7582.  13«. 
Id.  The  custom  of  merchants  in  the  city  of  London,  on  the  sale  of 
foreign  bills,  is  to  arrange  for  and  hand  over  the  bill  on  one  foreign 
post  day  without  payment  of  the  price  agreed  upon,  and  for  the  price 
to  be  paid  on  the  next  foreign  post  day ;  which  in  this  case  was  Tuesday, 
2d  November,  1847.  This  bill  was  accordingly  handed  over  by  the 
defendants  to  Coates  &  Co.,  on  the  29th  of  October,  in  accordance  with 
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the  custom,  and  was  to  be  pai  J  for  on  the  following  Tuesday  the  2d  of 
November  :  but  in  the  meantime  Goates  &  Co.  failed,  on  the  1st  Novem 
5er;  and  the  defendants  were  nerer  paid  by  Coates  &  Co.,  or  any  other 
persons,  any  part  of  the  price  of  the  bill,  and  have  *never  received  ^^^, 
any  value  for  the  same.  Coates  &  Co.  made  no  charge  of  com-  ^ 
mission  in  respect  of  their  services  with  reference  to  tht;  purchase  or 
remittance  of  the  said  bill.  The  case  contained  a  copy  of  an  account 
made  out  by  Coates  k  Co.  on  28th  October.  In  this  they  credited 
Hovey,  Williams  &  Co.  with  the  proceeds  of  the  two  bills,  amounting 
to  24002.,  and  debited  them  with  discounts  and  remittances ;  the  last 
items  on  the  debit  side  were,  <£    8.  d, 

"Oct.  28.     Paid  Croft  &  Stell 235  2  5 

Oct.  29.     For  Bill  on  Paris  @  5  days 
"  Remitted  Poirier,  FrJres 

£  8.  d. 
Fes.  19478.05  @  25.70  757  18  0 

2«.  ^  cent.  Brokerage  0  15  1 


758  13  1'" 


Which  exactly  balanced  the  account. 

The  case  then  proceeded. 

John  Chandler,  being  examined  for  the  plaintiffs  before  the  mabter, 
stated,  amongst  other  things,  in  his  examination  in  chief,  that,  at  the 
end  of  October,  1847,  he  gave  directions  to  Coates  &  Co.  about  a  remit- 
tance to  the  plaintiffs ;  that  he  was  at  Manchester  at  that  time ;  that 
the  directions  were  given  in  writing;  that,  at  the  end  of  October,  1847, 
the  balance  of  accounts  was  in  favour  of  Hovey,  Williams  &  Co.  about 
750{. ;  that  he  knew  nothing  personally  of  the  purchase  and  transmis- 
sion of  the  hill  on  which  this  action  was  brought.  It  was  proposed 
to  ask  him,  on  cross-examination,  the  following  question :  <  In  procuring 
the  discount  of  that  bill  on  Baring,  Brothers,  and  applying  the  proceeds 
as  directed  by  you,  were  Coates  &  Co.  acting  as  your  agents  V  This 
question  was  objected  to  on  behalf  of  the  plaintiffs ;  and  the  same 
*was  put,  and  the  answer  to  the  same  was  received,  and  returned  p^g- 
by  the  master,  subject  to  the  objection.  If  the  Court  think  the  *- 
same  inadmissible  as  against  the  plaintiffs,  it  is  to  be  struck  out  of  this 
case.(a)  He  answered ;  "  they  were  in  that  transaction  acting  for  us ; 
wc  never  appointed  them  formally  our  agents."  He  said  also,  on 
re-examination:  "The  only  authority  Coates  &;  Co.  had  was  by  mj 
letter  of  the  25th  October,  1847.  I  had  no  personal  interview  with 
them."    The  following  is  a  copy  of  the  bill  in  question. 

(«)  On  the  ewe  being  read,  Lord  Campbell,  C.  J.,  said  that  it  wai  dearly  inadmissible,  as  thd 
'iQestion  whether  they  were  acting  as  agents  was  not  in  itself  a  fact,  but  a  conclusion  to  be  drawn 
from  the  other  facta.  But  he  suggested  that  it  was  not  worth  while  to  strike  out  the  answer,  as 
the  Court,  in  forming  their  opinion  as  to  whether  Coates  waa  an  agent  or  not,  would  not  be 
biassed  either  way  by  the  witness's  opinion.  BramweU  acceded  to  this  suggestion :  and  the 
objection  was  waived. 
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Londres,  le  29  Octobre,  1847-  •  Pour  fcs.  19,478.  05- 

A  cinq  jours  de  date  payez  par  cette  premiere  de  change,  la  2nde  et 
la  3me  ne  T^tant,  i,  Tordre  de  Messieurs  Poirier,  Fr^res,  la  somme  de 
dix  neuf  mille  quatre  cent  soizante  dix  buit  francs,  cinq  centimes, 
valour  de  Messieurs  Coates  &  Co.,  que  passerez  suivant  Tavis  de  Morris, 
Prevost  &  Go.  A.  M.  Are.  Dassier,  Paris. 

Coates  &  Co.,  on  tbe  29th  October,  sent  to  the  plaintiffs  at  Paris  a 
letter  with  the  bill  enclosed :  the  material  passage  was :  «<  We  have  the 
pleasure  to  hand  enclosed  a  bill  on  your  city,  as  described  below,  which 
please  collect  to  the  credit  of  Messrs.  Hovey,  Williams  &  Co.,  Boston, 
owning  receipt  to  Mr.  Chandler  and  ourselves."  The  letter  of  29th 
October,  with  the  bill  enclosed,  was  received  by  the  plaintiffs  in  Paris, 
^Q^^  on  Sunday  the  81st  ""of  October.     The  plaintiffs  afterwards,  on 

^  or  about  the  80th  November,  1847,  rendered  an  account  to  Hovey, 
Williams  &  Co.,  in  which  the  bill  was  not  entered  on  either  side.  The 
plaintiffs'  clerk,  being  examined  for  the  plaintiffs  in  Paris^  under  a  com- 
mission, and  having  shown  to  him  a  copy  of  such  account^  proved  that 
it  was  so  rendered.  He  was  then  asked :  <<  Whether  or  no  such  account 
was  a  true  and  correct  account  7''  and  gave  the  following  answer :  <<  It 
is,  save  that  the  plaintiffs  have  not  debited  or  credited  the  bill  in  ques- 
tion." He  was  then  asked:  ^  When  a  bill  is  remitted  to  be  placed  to 
the  credit  of  a  correspondent,  and  such  bill  is  either  not  accepted  or 
not  paid,  is  it  the  plaintiffs'  custom,  in  the  account  rendered  to  the 
correspondent,  to  omit  such  bill  on  both  sides  of  the  account  7"  and 
answered :  «<  When  at  the  time  they  state  th«  fact  of  the  dishonour  to 
their  correspondent,  they  do  not  put  the  bill  into  the  account ;  bat 
otherwise  they  put  it  in  on  both  sides."-  He  was  then  asked :  «<  Was 
the  bill  in  question,  when  received,  entered  by  the  plaintiffs  in  their 
books  as  received  on  account  of  Hovey,  Williams  &  Co.  7"  and  answered : 
«It  was."  He  stated  also,  on  cross-examination^  that  it  was  in  con- 
sequence of  the  plaintiffs  having  addressed  the  letter  of  the  8d  of 
November,  1847,  after  mentioned,  to  Mr.  Chandler,  that  the  bill  in 
question  was  not  introduced  into  the  account  rendered  to  Hovey,  Wil- 
liams &  Co. 

The  plaintiffs,  on  81st  October,  sent  to  Coates  &  Co.  a  letter,  stat- 
ing that  they  had  received  the  draft  «<  on  A.  Dassier,  which  we  have 
placed  to  the  credit  of  Messrs.  Hovey,  Williams  &  Co.,  Boston,  and 
will  advise  receipt  of  same  to  Mr.  Chandler." 
,^g-.       Before  and  on  the  26th  of  October,  1847,  and  thence  *to  the 

-^  time  of  the  receipt  by  the  plaintiffs  of  the  said  bill,  there  was  a 
balance  on  the  said  account  between  the  plaintiffs  and  Hovey,  Williams 
&  Co.  in  favour  of  the  plaintiffs,  to  the  amount  of  48,000  francs  and 
upwards ;  and  the  account  continued  largely,  and  to  an  amount  exceed- 
ing the  bill  in  question,  in  the  plaintiffs'  favour  until  the  bill  was  dis- 
honoured, and  for  some  time  afterwards. 
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The  bill  was  not  presented  for  acceptance,  but  became  due  and  wua 
presented  on  the  3d  of  November ;  when,  in  consequence  of  directious 
from  the  defendants  to  the  drawee,  the  same  was,  on  the  ground  of  its 
not  having  been  paid  for,  refused  payment.  On  that  day,  after  the 
dishonour,  the  plaintiffs  wrote  to  Coates  &  Co.  and  to  Mr.  Chandler, 
advising  them  of  the  dishonour  of  the  draft.  The  bill  was,  on  the  4th 
of  November,  1847,  protested  for  non-payment;  and  the  expenses  of 
protest  were  paid  by  the  plaintiffs.  The  plaintiffs  afterwards  drew  a 
redraft  on  the  defendants  for  770Z.  16^.  7(2.,  the  amount  in  sterling 
money  of  the  dishonoured  bill,  which  was  returned  to  them.  The  case 
then  set  out  a  long  correspondence,  containing  nothing  material,  except 
that  Hovey,  Williams  &  Co.  had  paid  Poirier  Fr^res  the  whole  of  their 
account  without  taking  credit  for  the  bill  remitted.  The  case  then 
proceeded. 

The  said  John  Chandler,  on  his  cross-examination,  also  stated  as. 
follows.  «<  This  action  will,  if  anything  come  of  it,  enure  to  the  benefit, 
of  the  late  firm  of  Hovey,  Williams  &  Go.  The  plaintiffs  have  no  claim 
on  the  late  firm  of  Hovey,  Williams  k  Co.  in  respect  of  this  bill,  and 
have  no  beneficial  interest  in  it." 

The  defendants'  counsel,  at  the  trial,  admitted  that  the  plaintiffs 
were  entitled  to  a  verdict  on  the  1st  issue,  *on  the  plea  of  fraud :  ^^^^ 
and  it  was  then  agreed  that  a  verdict  should  be  entered  for  the  ^ 
plaintiffs,  subject  to  a  special  case,  the  Court  to  be  at  liberty  to  draw 
euch  inferences  of  fact  as  a  jury  would  have  done,  and  the  plaintiffs  to 
be  at  liberty  to  object  to  the  admissibility  of  the  said  answer  of  the 
said  John  Chandler  mentioned  to  have  been  objected  to ;  the  same  to 
be  struck  out  if  not  admissible :  and  the  defendants  to  be  at  liberty  to 
object  to  the  admissibility  of  the  letters  above  mentioned  to  have  been 
objected  to ;  and  which  are  to  be  struck  out  if  ^the  Court  consider  them 
not  to  have  been  admissible :  and  that  the  Court  should  have  power  to 
order  the  pleadings  to  be  amended  in  like  manner  as  the  Judge  at  Nisi 
prius ;  the  defendant's  counsel  suggesting  that  they  might  ask  for  an 
amendment  to  the  effect  that  the  plaintiffs  were  suing  only  on  behalf 
of  Hovey,  Williams  &;  Co.,  and  as  trustees  for  them.  It  was  also 
agreed  between  the  parties  that  the  pleadings  in  this  action  on  both 
sides  (with  any  amendment,  if  ordered  by  the  Court)  should  form  part 
of  this  special  case. 

The  questions  for  the  opinion  of  the  Court  are,  as  to  the  admissibility 
of  the  answer  of  the  said  John  Chandler  before  mentioned ;  (a)  and  as 
to  the  admissibility  of  the  letters  before  mentioned ;  (b)  and  whether, 
upon  the  present  pleadings  or  with  such  amendment,  if  any,  as  the 
Court  may  direct,  the  plaintiffs  are  entitled  to  recover  on  the  first 
count :  and,  if  the  Court  shall  be  of  opinion  that  they  are  so  entitled, 
then  the  verdict  is  to  be  entered  for  the  plaintiffs  for  the  damages  found 

(a)  Ante,  p.  95,  note  (a).  (b)  Ante,  p.  91,  note  (a). 
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by  the  verdict,  and  for  costs  of  suit :  but,  if  the  Court  shall  be  of  a 


*99] 


contrary  opinion,  then  a  verdict  is  to  be  entered  *for  the  defend- 


ants, except  on  the  issue  on  the  plea  of  fraud ;  upon  which  plea 
the  verdict  is  to  stand  for  the  plaintiffs. 

Bramwelly  for  the  plaintiffs. — The   only  question   is,  whether  the 
defendants  have  proved  the  special  plea.     In  Munroe  v.  Bordier,  8  Com. 
B.  862  (E.  G.  L.  R.  vol.  65),  a  similar  case,  arising  out  of  the  stoppage 
of  the  same  firm  of  Coates  &  Co.,  a  plea  to  an  action  on  a  bill,  stating 
the  failure  of  Coates  &  Co.  to  pay  the  price,  and  denying  that  they  ever 
gave  value  for  the  bill,  w&s  held  bad  on  general  demurrer,  as  not  show- 
ing that  the  plaintiffs  in  that  action  were  holders  without  value.     In  the 
present  case  the  defendants  have,  in  addition  to  the  averments  contained 
in  the  plea  in  Munroe  v.  Bordier,  inserted  averments,  that  Coates  par- 
chased  the  bill  as  agents  for  Hovey,  Williams  k  Co.,  and,  as  their  agent, 
remitted  the  bill  to  plaintiffs,  who  received  it  to  collect  it  for  Hoyey, 
Williams  &  Co. ;  and  that  there  never  was  value  as  between  Coates  and 
Hovey,  Williams  &  Co. ;   or  between  Coates  and  plaintiffs ;  and  that 
the  plaintiffs  are  holders  without  value.     All  these  are  material  aver- 
ments ;  Munroe  v.  Bordier.     No  one  of  them  is  proved  by  the  facts 
stated  on  the  case.     Those  facts  show  that  there  were  three  houses  in 
three  countries:  Hovey,  Williams  &  Co.  in  Boston,  Coates  &  Co.  in 
London,  and  Poirier  Freres  in  Paris ;  both  the  European  houses  being 
correspondents  of  the  American  house.     The  American  house  was,  at 
the  end  of  October,  indebted  on  the  balance  of  accounts  to  the  London 
house  and  to  the  Paris  house.     In  order  to  redress  this  state  of  things, 
^1001  ^^^  American  house  sent  a  bill  for  20002.  to  ""the  London  house, 
^  desiring  them  to  collect  it :  the  London  house  did  do  so :  and,  as 
the  amount  exceeded  the  balance  due  to  them,  the  effect  was  that  the 
London  house  became  debtors  to  the  American  house.     This  had  been 
expected ;  and  the  American  house  had,  in  the  letter  of  October  25, 
desired  them  to  make  certain  payments,  and  remit  the  balance  to  the 
Paris  house.     That  remittance  might  be  made  in  various  ways.     If  the 
London  house  had  funds  of  their  own  at  Paris,  they  might  draw  on  the 
person  who  held  their  funds  there  and  remit  by  their  own  bill  to  Paris, 
just  as  Hovey,  Williams  &  Co.  remitted  to  Coates  &  Co.  the  2000Z.  by 
their  own  draft  on  Barings :  or  the  London  house  might  pay  the  money 
into  a  London  bank  and  obtain  a  bank  credit  in  Paris ;  or,  if  the  exchange 
w^as  in  such  a  state  as  to  make  it  profitable,  they  might  send  sovereigns ; 
or  they  might  adopt  the  more  common  course,  and  purchase  a  bill  in  the 
market.     They  had  their  .option  which  course  to  pursue ;  and  they  chose 
the  last.     The  first  question  is,  whether,  having  done  so,  the  avermeni; 
in  the  plea,  that  Coates  purchased  the  bill  as  agent  of  Hovey,  Williams 
&  Co.,  and  as  such  agent  (remitted  it,  is  proved.     The  plea  is  not  proved 
unless  it  be  made  out  that  Hovey,  Williams  &  Co.  were  liable  for  the 
price  of  the  bill ;  that  isi,  that  they  were  principals  buying  through  an 
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agent  and  might  be  stted  for  a  biU'jBold  to  them.  Bat,  on  the  facts, 
Coates  &  Co.  were  the  foreign  coiyespondents  of  Hovey,  Williams  & 
Co.,  not  their  clerks.  They  were  deblorQ.paying  their  debt,  not  agents. 
[Lord  Campbell,  C.  J. — A  debtor  pftfijog  his  debt  by  sending  the 
money  to  a  thhrd  person  at  the  request' of* *]b^  creditor  is  in  one  sense 
the  creditor's  agent  to  pay  the  third  person*;  'bit  he  can  hardly  be  said 
to  be  his  agent  clothed  with  authority  to  *pted^«.his  creditor's  r^iQ-i 
credit  for  the  means  of  making  that  remittance.]*  JSnoh  an  autho-  ^ 
rity  might  be  given  by  express  agreement :  but  the  question  here  is 
whether  the  Court,  with  its  knowledge  of  mercantile  usi^e,  T^ill  draw  the 
inference  that  it  was  given.  [Ckompton,  J. — There  ar>;yery  many 
mercantile  cases  in  which  a  person  is  employed  as  ageiib^M.buy,  but 
without  any  authority  to  pledge  his  principars  credit.  In  the  xx^inary 
case  of  a  Liverpool  merchant  purchasing  cotton  at  New  Orlea'ui^^lhe 
constant  custom  is  to  write  to  his  correspondents  there  to  buy  cotton  (sn 
him  on  commission.  The  New  Orleans  house  buy  as  the  Liverpool  mer- 
chant's agents ;  they  charge  him  the  cost  price  and  a  commission  for 
buying  the  cotton  for  him ;  but  they  cannot  pledge  his  credit  for  the 
cotton.  They  must  buy  it  on  their  own  credit,  or  pay  for  it  out  of  their 
own  funds.]  It  is  an  example  of  the  general  rule,  that  credit  is  given  to 
the  home  merchant,  not  to  the  foreign  correspondent ;  Paterson  v.  Gande- 
sequi,  15  East,  62,  Smith  v.  Anderson,  7  Com.  B,  21  (E.  C.  L.  R.  vol.  62). 
The  case  of  Puget  de  Bras  v.  Forbes,  1  Esp.  N.  P.  C.  117,  is  relied 
on  by  the  defendants.  It  can  be  supported  only  on  the  supposition  that 
there  was  something  in  that  case,  not  mentioned  in  the  report,  to  show 
that  the  purchaser  of  the  bills  was  the  agent  of  the  plaintiff,  buying  the 
bill  on  his  credit.  Such  might  be  the  fact  in  that  case.  It  is  not  so  in 
the  present.  But,  further,  even  if  the  London  house  of  Coates  &  Co. 
and  the  American  house  of  Hovey,  Williams  &  Co.  were  so  identified 
as  to  be  the  same,  still  the  plaintiffs,  who  were  creditors  of  Hovey,  Wil- 
liams &  Co.,  received  the  bill,  not,  as  is  stated  in  the  plea,  for  collection 
on  account  of  *Hovey,  Williams  &  Co.,  but  in  their  own  right  j-^-  ^^ 
as  creditors,  and  therefore  are  holders  for  value.  L 

Crowder^  contr^. — If  Hovey,  Williams  &  Co.  were  the  plaintiffs  on 
the  record,  they  could  not  sue ;  if  that  be  so,  as  the  nominal  plaintiffs 
are  Poirier,  Fr^res,  it  will  be  necessary  to  ask  leave  to  amend  the  plea 
80  as  to  show  on  the  record  that  in  fact  the  real  plaintiffs  are  Hovey, 
Williams  &  Co.  The  letter  of  25th  October  desires  Coates  &  Co.  to 
remit  the  balance  to  Poirier,  Fr5res,  Paris :  surely  that  gave  them  , 
authority  as  the  writer's  agents  to  remit  in  the  usual  way,  and  for  that 
purpose  to  buy  a  bill.  Might  they  not  have  gone  with  that  letter  and 
said  they  were  buying  for  Hovey,  Williams  &  Co.  ?  [Lord  Campbell, 
C.  J. — A  clerk  might  have  done  so;  but  Coates  &  Co.  were  foreign  cor- 
respondents. Do  you  make  no  difference  between  the  authority  of  a 
correspondent  and  a  clerk  ?     Is  there  any  fact  in  the  case,  to  show  that 
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the  defendants,  in  selling  the  draft,  knew  any  one  in  the  transaction  but 
Coates  &  Co.,  or  gave  credit  tq^tnjriOne  but  them,  or  looked  for  payment 
to  any  one  else  till  they  failed  ?]**•  The  same  observation  might  be  made 
wherever  there  is  an  undisdps^d'  principal ;  yet  on  his  being  discoTered 
he  may  be  charged.  [GRpJfrlON,  J. — Thomson  v,  Davenport,  9  B.  &  C. 
78  (E.  C.  L.  R.  vol.  I7),(a)  carried  that  doctrine  farther  than  any  other 
case ;  yet  even  thQr^|l«e  Court  make  an  exception,  namely,  the  case 
where  the  prinoj^fj'- is  a  foreigner.  Perhaps  that  exception  is  rather 
one  depending  on*  \he  fact  that  it  is  the  understanding  that  credit  is 
given  to  th^  British  merchant,  than  on  a  question  of  law  ;(b)  but  I  can 
*10^1  fesBrjl^tring  myself  to  believe  *that,  as  a  matter  of  fact,  the 
-'  B^ll^rs  of  bills  in  the  London  money  market  trust  to  the  unknown 
forjef^i^er!  It  happens  in  the  present  case  that  the  unknown  buyer  was 
a  ^^^  respectable  American  firm,  which  was  known,  and  could  no  donbt 
'likye  got  credit;  but  such  would  not  be  always  the  case.]  Puget  de 
Bras  V.  Forbes,  1  Esp.  N.  P.  C.  117,  is  precisely  in  point  as  an  autho- 
rity for  the  defendants. 

Then  is  any  difference  made  by  the  circumstance  that  Poirier,  FrSres, 
are  the  plaintiffs  on  the  record  ?  [Wiqhtman,  J. — ^Why  are  they  not 
bon&  fide  holders  for  value?  On  October  17  they  are  creditors  of 
Hovey,  Williams  &  Co. ;  and  the  bill  is  sent  them  on  account  of  that 
debt.]  An  antecedent  debt  is  a  consideration  for  a  bill  of  exchange, 
only  when  there  is  an  agreement  to  suspend  the  remedy  for  the  debt 
till  the  bill  is  due ;  Baker  v.  Walker,  14  M.  &  W.  465.t  In  the  pre- 
sent case,  though  the  bill  is  sent  to  the  plaintiffs,  they  do  not  place  it 
to  the  account  of  Hovey,  Williams  &  Co.  [Erlb,  J. — I  have  been  in 
the  habit  of  thinking  that  ninety-nine  promissory  notes  out  of  the  hun- 
dred, good  for  anything,  were  given  by  a  person  already  indebted  to  his 
creditor.  Is  it  said  that  such  notes  are  primfi,  facie  without  considera- 
tion ?  Crompton,  J. — The  question  does  not  arise ;  for,  on  the  facts, 
there  is  extremely  strong  evidence  that  the  right  of  Poirier,  Frferes,  to 
sue  Hovey,  Williams  &  Co.  was  suspended.  They  write  to  press  for  a 
remittance ;  Hovey,  Williams  &  Co.  inform  them  that  they  have  directed 
Coates  &  Co.  to  make  them  one.  Then  Coates  &  Co.  send  them  this 
bill ;  and  they  keep  it.  Now,  if  Poirier,  FrSres  had,  after  they  received 
that  bill,  and  before  it  was  dishonoured,  commenced  an  action  against 
^-  ^^,  Hovey,  Williams  &  Co.,  could  they  hope  to  *persuado  a  jury  that 
-^  the  bill  was  not  given  and  taken  on  account  of  the  debt  ?]  At 
all  events,  the  action  is  now  brought  in  substance  by  Hovey,  Williams 
&  Co :  but,  if  the  Court  are  clearly  against  the  defendants  on  other 
points,  it  is  useless  to  ask  for  an  amendment. 

Bramwell  was  not  called  upon  to  reply. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that,  when  this  bill  was  die 

(a)  See  note  to  S.  C.  in  2  Smith's  Lea.  Ca.  222. 

(6)  See  Wilson  v.  Znlueta,  U  Q.  B.  405  (E.  C.  L.  R.  roL  68). 
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honoured,  Poirier,  Fr^res  were  holders  for  value,  and  had  then  a  right 
to  sue  the  defendants  as  drawers  of  the  bill ;  and  I  am  of  opinion  that 
thej  still  retain  that  right,  and  that  nothing  has  occurred  to  alter  their 
position  as  against  the  defendants.     Let  us  see  the  state  of  circum- 
stances when  the  bill  was  first  received  by  Poirier,  Frferes.     T^ey  were 
creditors  of  Hovey,  Williams  &  Go.     They  press  their  debtors  for  a 
remittance ;  Hovey,  Williams  &  Go.  say  they  shall  have  a  remittance 
through  Goates  &  Go.    Goates  &  Go.  accordingly  send  to  Poirier,  FrSres 
this  bill.     When  it  was  received  under  those  circumstances,  I  think 
Poirier,  Fr^res  were  bon&  fide  holders  for  value,  and  that  the  debt  due 
from  Hovey,  Williams  &  Co.  to  Poirier,  FrSres  was  ample  consideration 
to  make  them  so.     Had  the  bill  been  accepted,  Poirier,  Fr^res  would 
have  had  a  right  to  retain  it,  and  to  receive  the  proceeds :  I  can  see 
nothing  in  this  part  of  the  case  to  vary  it  from  the  ordinary  one  where 
a  bill  is  received  by  a  creditor  as  a  security  for  an  antecedent  debt. 
But,  though  Poirier,  FrSres  then  had  a  right  of  action  for  their  own 
benefit,  they  have  since  been  reimbursed  by  Hovey,  Williams  &  Oo. ; 
and  the  action  is  brought  for  their  benefit.     Does  that  make  any  differ- 
ence? I  think  that  if  the  bill  had  in  the  first  instance  *been  en-  r:K<|/xc 
dorsed  to  Hovey,  Williams  &  Go.,  so  that  they  were  parties  to  *- 
the  bill,  and  they  were  suing  in  their  own  name,  they  might  recover. 
Coates  k  Co.  were  not  agents  for  Hovey,  Williams  &  Go.  in  the  sense 
in  which  the  word  must  be  used  to  make  the  plea  good.     They  were 
merchants  in  London,  correspondents  of  an  American  house.     They 
were  creditors  of  that  house,  but  receive  a  remittance  exceeding  the 
balance  due  to  them,  and,  with  it,  directions  to  apply  the  surplus  by 
remitting  it  to  Poirier,  Fr^res.   As  soon  as  they  had  received  the  remit-> 
tance,  they  became  debtors,  and  were  exactly  in  the  same  situation  as 
if  there  had  been  an  antecedent  debt,  and  they  had  received  directions 
to  remit  that  debt  to  Poirier,  Fr^res,  at  Paris.     For  that  purpose  they 
buy  this  bill  from  the  defendants.     In  one  sense  they  were  agents  for 
Hovey,  Williams  &  Co.,  but  not  in  the  same  sense  as  that  in  which  mere 
clerks  or  servants  are  agents.     It  is  clear  that  the  defendants  had  no 
right  to  recover  the  price  of  the  bill  from  Hovey,  Williams  &  Co. ;  for 
Coates  &  Co.  had  no  authority  to  pledge  the  credit  of  Hovey,  Williams 
k  Co.  for  the  bill.     It  is  clear  that,  though  Goates  &  Co.  were  agents 
in  one  sense,  the  credit  was  given  to  them  exclusively,  and  there  was 
no  recourse  against  Hovey,  Williams  &  Go.  for  the  price ;  and,  as  far 
as  concerns  Hovey,  Williams  &  Co.  and  the  defendants,  the  rights  on 
this  bill  are  the  same  as  if  Goates  &  Go.  had  paid  for  the  bill  in  cash. 
The  defendants  chose  to  run  the  risk  of  Coates  &  Co.  becoming  insol- 
vent before  the  next  foreign  post  day :  that  was  not  compulsory  on 
them ;  it  is  a  risk,  however,  ordinarily  run  by  those  who  deal  in  the 
money  market,  and  is  compensated  for  by  the  profits  made  on  other 
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transactions,  which  could  not  be  entered  into  by  those  not  willing  u 

give  the  customary  credit. 

*1  Ofil       *WiGHTMAN,  J. — It  seems  to  me  impossible,  upon  these  facts, 

^  to  contend  that  there  is  any  defence  to  this  action.     An  Ame- 
rican house,  indebted  to  a  Paris  house,  and  creditors  of  a  London  one. 
instruct  their  London  correspondents  to  remit  the  balance  due  to  them 
to  their  Paris  creditor.     In  pursuance  of  these  instructions,  and  fox 
the  purpose  of  making  the  remittance,  the  London  house  buy,  in  the 
ordinary  course,  this  bill  from  the  defendants.     For  that  purpose,  they 
were  already  in  funds :  and  though,  as  between  the  London  house  and 
their  American  correspondents,  the  relation  of  agent  and  principals 
existed,  yet,  as  between  the  London  house  and  the  defendants  who  sold 
the  bill  there,  the  London  house,  Goates  &  Co.,  were  principals  only. 
There  can  be  no  doubt  that  Goates  &  Co.  were  the  purchasers  of  the 
bill.     The  American  house,  Hovey,  Williams  &  Co.,  were  not  liable  for 
the  price ;  nor  were  they  principals  of  Goates  &  Co.,  as  between  them 
and  the  defendants.     The  defendants  gave  the  customary  credit ;  they 
were  not  bound  to  give  it ;  but  they  chose  to  do  so :  they  gave  it,  how- 
ever, to  Goates  &  Go. ;  they  could  not  give  it  to  Hovey,  Williams  &;  Co. ; 
for  no  one  had  authority  to  pledge  their  credit.     It  is  not,  however, 
necessary  to  determine  even  this ;  for  the  plaintiffs  are  clearly  holders 
for  value.    They  are  creditors ;  and  the  bill  was  sent  to  them  as  a  remit- 
tance on  account  of  their  debt,  when  they  had  pressed  for  one.     They 
were  clearly  holders  for  value ;  and  I  entertain  no  doubt  they  could 
sue,  whatever  was  the  state  of  things  as  between  the  defendants  and 
Hovey,  Williams  &  Go.     What  has  occurred  since  does  not  alter  their 
legal  right.    They  have  been  reimbursed :  and  the  beneficial  interest  has 
been  transferred :  but  the  legal  interest  is  in  them ;  and  they  may  still 
sue  as  trustees.  ' 
*1071       *E^i'B,  J. — It  appears  to  me  that,  for  the  reasons  given,  the 

-*  plaintiffs  are  bon&  fide  holders  for  value.  Also  it  appears  to  me 
that  there  is  no  evidence  that  Goates  &  Go.  had  authority  to  pledge  the 
credit  of  Hovey,  Williams  &  Go.  for  the  price  of  the  bill.  They  had 
no  express  authority ;  and  I  can  see  nothing  from  which  such  an  autho- 
rity might  be  inferred.  They  were  agents  to  remit ;  but  that  is  a  kind 
of  agency  very  different  from  an  agency  to  buy,  and  for  that  purpose 
to  pledge  the  principal's  credit. 

Crompton,  J. — In  this  plea  there  are  two  distinct  averments  f  one, 
that  Goates  purchased  the  bill  as  agent  for  Hovey,  Williams  &  Co.,  and 
the  other,  that  the  plaintiffs  are  holders  without  value.  The  defendants 
must  make  out  both :  I  think  they  make  out  neither.  First :  were 
Goates  &  Go.  agents  for  Hovey,  Williams  &;  Co.,  in  such  a  sense  that 
they  could  buy  the  bill,  pledging  their  principars  credit  for  the  price  ? 
It  is  enough  to  say  that  this  is  not  made  out  by  the  defendants ;  but, 
on  the  evidence,  as  a  matter  of  fact,  I  think  it  is  proved  that  they  had 
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no  such  authority.  And,  as  to  the  other  point,  I  think  the  plaintiflPa 
were  holders  for  value.  The  letter  of  Slat  October  shows  that  on  that 
day  they  received  the  draft,  "  which  we  have  placed  to  the  credit  of 
Messrs.  Hovey,  Williams  &  Co.,  Boston,  and  will  advise  receipt  of  same 
to  Mr.  Chandler."  So  that,  when  they  wrote  that  letter,  the  bill  was, 
as  between  these  parties,  given  and  taken  on  account  of  the  debt  of 
Hovey,  Williams  &  Co.  There  is  nothing  decisive  either  way  in  what 
is  stated  as  to  the  accounts ;  the  bill  was  not  fully  entered  in  their 
books ;  but  from  the  31st  October  they  were  entitled  to  keep  that  bill. 
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as  in  fact  they  did,  *until  the  debt  of  Hovey,  Williams  &  Co.  was 
paid.  Then  Hovey,  Williams  &  Co.,  thinking  themselves  bound 
in  honour  to  indemnify  Poirier,  Fr^res,  pay  them  the  money,  and  by 
80  doing  become  entitled  to  the  bill ;  but  they  take  no  endorsement 
from  Poirier,  Fr^res ;  so  that  the  legal  interest  is  not  transferred.  By 
what  is,  in  effect,  a  sale  of  the  equitable  interest,  they  become  trustees, 
but  do  not  lose  the  legal  right  to  sue.  No  doubt,  if  there  was  any 
defect  in  their  title,  it  would  not  be  cured  by  this  transfer  of  the  equita- 
ble interest :  but  it  is  not  prejudiced  by  it. 

Verdict  to  be  entered  for  plaintiffs. 


WILLIAM  THOMAS,  Appellant,  v.  WILLIAM  HENRY  STEPHEN- 
SON,  Respondent.     May  4. 

An  inflfwctor  of  weights  and  measares,  under  itat  5  A  6  VT.  4,  o.  63,  s.  28,  dniy  entered  a  shop 
to  examine  weights,  measures,  and  weighing  machines.  He  seized  and  carried  away  as  for- 
feited a  pair  of  scales,  and  detained  them  after  being  requested  to  give  them  up.  The  owner 
sued  in  the  county  court:  when  the  jury  found  that  the  scales  were  in  fact  unjust;  that  they 
wera  a  weighing  machine,  and  not  a  weight  or  measure ;  and  that  the  defendant  bonft  fide 
believed  that  he  was  acting  in  pursuance  of  the  Act  Under  the  direction  of  the  judge,  the 
jury  found  for  the  plaintiff.     On  appeal  on  a  case  stating  these  facts. 

Held :  that,  under  stat  5  A  6  W.  4,  o.  63,  s.  28,  weighing  machines  are  not  forfeited  though 
unjnsty  although  weights  and  measures  are :  and,  consequently,  that  the  defendant  was  not 
authorized  by  that  Act  to  seize  the  scales. 

Held  also :  that  stat  5  J;  6  W.  4,  o.  63,  ss.  89,  40,  gives  only  privileges  in  pleading,  and  powers 
of  tendering  amends  to  defendants  sued  for  things  bon&  fide  done  in  pursuance  of  the  Act,  but 
not  authorized  by  it ;  and  that  it  does  not  make  bona  fides  in  itself  a  defence.  And,  conse- 
quently, that  the  decision  of  the  judge  of  the  county  court  was  right 

Appeal  from  the  county  court  of  Berkshire,  holden  at  Windsor,  in 
a  plaint  Stephenson  v.  Thomas.  The  plaint  was  for  seizing  and  detain- 
ing the  scales  of  the  plaintiff.  It  was  tried  before  a  jury,  when  a  ver- 
dict passed  for  the  plaintiff.  The  defendant  appealed,  on  the  following 
case. 

*At  the  trial,  it  was  duly  admitted  in  evidence  on  both  sides,  and  ^^^  ^^ 
taken  as  proved,  that  the  plaintiff  in  this  action  was,  at  the  time  ^ 
of  the  committing  the  alleged  grievances  by  the  defendant,  carrying 
on  the  trade  or  business  of  a  mealman,  in  a  certain  shop  situate  in  the 
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parish  of  Eton,  and  within  the  jurisdiction  of  the  said  county  court; 
and  that  the  defendant  then  was,  and  thence  hitherto  hath  been,  the 
inspector  of  weights  and  measures,  duly  appointed,  under  and  by  virtue 
of  Stat.  5  &  6  W.  4,  c.  63,  as  such  inspector  for  the  hundred  of  Stoke, 
within  which  hundred  the  said  shop  of  the  plaintiff  and  the  whole  of  the 
parish  of  Eton  aforesaid  is  situate*.     It  was  further  admitted  that,  on 
1st  September,  1852,  the  defendant,  as  such  inspector  as  aforesaid,  and 
then  acting  under  a  general  warrant,  duly  made  and  signed,  according 
to  the  provisions  of  the  said  last-mentioned  statute,  entered,  at  a  sea- 
sonable time  for  that  purpose,  the  said  shop  of  the  plaintiff,  wherein 
goods  were  then  exposed  for  sale,  and  examined  the  said  scales  of  the 
plaintiff,  and  then  seized  and  took  therefrom  and  carried  away  the  same, 
against  the  will  of  the  plaintiff;  that  the  same  were  of  the  value  of  22* 
5«. ;  and  that  the  defendant  had,  before  action  and  still,  refused  to  re- 
deliver the  same  to  the  plaintiff.     It  was  further  also  admitted  that,  at 
the  time  of  such  seizure  of  the  said  scales,  the  same  were  a  weighing 
machine,  and  were   incorrect  and  unjust;   and   that   the   defendant, 
throughout  the  whole  transaction,  acted  bonfi  fide,  and  seized  and  carried 
away  the  said  scales  under  the  bon&  fide  belief  that  he  was  acting  in 
pursuance  and  by  the  authority  of  the  said  last-mentioned   statute. 
The  said  scales  were  also  produced  in  court  by  the  defendant. 
*1 1 01       Upoi^  these  admissions,  it  was  contended  at  the  said  '^'trial,  on 
-*  behalf  of  the  plaintiff,  that,  although  weights  and  measures  which 
were  light  or  otherwise  unjust  might  be  liable  to  be  seized  and  forfeited, 
weighing  machines  which  were  incorrect  and  unjust  were  not  so  liable.* 
and,  consequently,  that  the  plaintiff  was  entitled  to  a  verdict  against 
the  defendant  for  seizing,  takings  snd  carrying  away  the  said  scales  as 
forfeited,  it  being  admitted  on  the  part  of  the  defendant  that  the  said 
scales  were  a  weighing  machine,  and  not  a  weight  or  measure.     On  the 
other  hand,  it  was  contended,  on  the  part  of  the  defendant,  that,  under 
the  circumstances  detailed  above,  he,  as  such  inspector  as  aforesaid,  was 
fully  authorized  and  empowered,  by  and  under  the  provisions  of  the 
said  last-mentioned  statute,  not  only  to  enter  the  said  shop  of  the  said 
plaintiff,  but  to  seize  and  carry  away  therefrom  the  said  scales.    It  was 
further  contended,  on  the  part  of  the  defendant,  that,  assuming  that  the 
defendant  was  not  in  point  of  fact  authorized  and  empowered,  by  and 
under  the  provisions  of  the  said  last-mentioned  statute,  to  enter  the 
said  shop  of  the  said  plaintiff  and  to  seize  and  carry  away  therefrom 
the  said  scales,  yet,  nevertheless,  that,  as  it  was  admitted  that  the  de- 
fendant, as  such  inspector  as  aforesaid,  had  acted  bon&  fide,  and  in  the 
bon&  fide  belief  that  he  was  acting  in  pursuance  and  by  the  authority 
of  the  said  last-mentioned  statute,  he  was  under  section  39  of  the  said 
statute  entitled  to  a  verdict  in  his  favour:  and  to  which  latter  conten- 
tion it  was  replied,  on  the  part  of  the  plaintiff,  that,  although  the 
defendant  as  such  inspector  as  aforesaid  seized,  took,  and  carried  away 
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tbe  said  scales  in  the  bon&  fide  belief  that  he  was  acting  in  pursuance 
and  by  authority  of  the  said  last-mentioned  statute,  he  was  not  on  that 
ground  alone  entitled  to  the  verdict ;  for,  if  scales,  though  incorrect 
and  unjust,  were  *not  liable  to  be  seized  and  forfeited,  and  the 
defendant  had  in  fact  seized,  taken,  and  carried  away  the  said 
scales,  the  verdict  must  pass  against  him  notwithstanding  such  bonfi 
fide  belief.  The  judge  of  the  said  county  court,  after  these  two  points 
had  been  argued  before  him,  and  acting  under  the  authorities  cited 
before  him,  ruled,  as  to  the  first  point,  that,  although  the  defendant 
bad  authority  to  enter  the  said  shop,  yet,  upon  the  true  construction 
of  the  said  last-mentioned  statute,  steelyards  or  other  weighing  ma- 
chines, though  incorrect  and  unjust,  were  not  liable  to  be  seized  and 
forfeited ;  therefore  the  defendant  had  no  right  or  authority  to  seize, 
take  and  carry  away  the  said  scales,  it  being  admitted  in  evidence,  and 
taken  as  proved,  that  the  said  scales  were,  at  the  time  of  such  seizure 
and  conversion,  a  weighing  machine,  and  not  a  weight  or  measure.  And, 
as  to  the  last  point,  that  the  defendant  was  not  entitled  to  the  verdict 
simply  because  he  had  acted  bonfi  fide,  and  in  the  bonfi  fide  belief  that  he 
was  acting  in  pursuance  and  by  the  authority  of  the  said  last-mentioned 
statute,  if,  in  fact,  he  had  seized,  taken,  and  carried  away  the  said  scales, 
and  they  were  not  liable  to  be  seized  and  forfeited.  Whereupon  a  ver- 
dict passed  for  the  plaintiff,  the  damages  being  agreed  upon  at  the 
value  of  the  said  scales,  viz.,  2/.  5«. 
The  questions  for  the  opinion  of  the  Court  are : 

1.  Whether,  under  the  circumstances  detailed  above,  the  defendant, 
as  such  inspector  as  aforesaid,  was  authorized  and  empowered  by  and 
auder  the  provisions  of  stat.  5  &  6  W.  4,  c.  63,  not  only  to  enter  the 
shop  of  the  said  plaintiff,  but  also  to  seize  and  carry  therefrom  the 
scales  in  manner  aforesaid. 

2.  Assuming  that  the  defendant  was  not  in  point  of  fact  so  author* 
ized  and  empowered  by  and  under  the  ^provisions  of  the  said  r^^-|o 
last-mentioned  statute,  whether,  as  the  defendant  acted  bonfi  fide  '- 

and  in  the  bond  fide  belief  that  he  was  acting  in  pursuance  and  by  the 
authority  of  the  said  last-mentioned  statute,  he  was  not  entitled  to  a 
verdict  in  his  favour,  although  he  in  fact  seized,  took,  and  carried  away 
the  said  scales  in  manner  aforesaid,  and  the  said  scales  were  not  liable 
to  be  seized  and  forfeited. 

The  case  was  argutid  in  this  term  (22d  April).(a) 

Bramwellj  for  the  appellant. — The  first  question  depends  on  the  con- 
struction of  Stat.  5  &  6  W.  4,  c.  68,  s.  28,  by  which  the  inspector  is 
authorized  at  all  seasonable  times  to  enter  any  shop,  and  <<  there  to 
examine  all  weights,  measures,  steelyards,  or  other  weighing  machines ;" 
<«  and  if  upon  such  examination  it  shall  appear  that  the  said  weights 
and  measures  are  light  or  otherwise  unjust,  the  same  shall  be  liable  to 

(a)  Bfifore  Lord  CampbeU,  C.  J.,  Wightman  and  Crompton,  Js. 
VOL.  II — 12  h2 


112  THOMAS  V,  STEPHENSON.    E.  T.  1863. 

be  seized  and  forfeited ;  and  the  person  or  persons  in  whose  possessioQ 
the  same  shall  be  found  shall,  on  conviction,  forfeit  a  sum  not  exceeding 
bl. ;  and  any  person  who  shall  have  in  his  or  her  possession  a  steelyard 
or  other  weighing  machine  which  shall  on  such  examination  be  found 
incorrect  or  otherwise  unjust,  or  who  shall  neglect  or  refuse  to  produce 
for  such  examination,  when  thereto  required,  all  weights,  measures, 
steelyards,  or  other  weighing  machines  which  shall  be  in  his  or  her  pos- 
session, or  shall  otherwise  obstruct  or  hinder  such  examitation,  shall  be 
liable  to  a  like  penalty."  [Lord  Campbell,  G.  J. — Scales  are  neither 
weights  noi  measures.  Wiqhtman,  J. — It  is  necessary  for  your 
purpose  to  contend  that  they  are  weights,  and  are  not  weighing 
^^  ^  0-1  '''machines.    The  language  of  the  statute  seems  purposely  framed 

•'  to  exempt  the  latter  from  forfeiture.]  Then  the  other  point 
depends  on  sect.  89 :  « that  in  all  actions  brought  against  any  person 
for  anything  done  in  pursuance  of  this  Act,  or  in  the  execution  of  the 
powers  or  authorities  thereof,  such  action  shall  be  laid  and  brought  in 
the  county  within  which  the  cause  of  action  shall  have  arisen  ;  and  the 
defendant  or  defendants  in  such  action  may  plead  the  general  issue,  and 
give  this  Act  and  the  special  matter  in  evidence  at  any  trial  to  be  had 
thereupon,  and  that  the  acts  were  done  in  pursuance  and  by  the  autho- 
rity of  this  Act ;  and  if  they  shall  appear  to  have  been  so  done,  or  that 
such  action  shall  have  been  brought  otherwise  than  as  hereinbefore 
directed,  then  and  in  every  such  case  the  jury  shall  find  for  the  defen- 
dant or  defendants."  The  defendant  acted  in  a  bon&  fide  and  reason- 
able belief  that  he  was  authorized  by  the  Act :  the  protection  given  by 
such  an  enactment  would  be  nugatory,  if  confined  to  cases  in  which  the 
defendant  was  justified  without  it ;  Jones  v.  Gooday,  9  M.  &  W.  736.t 
[Lord  Campbell,  C.  J. — That  may  do  for  the  seizure ;  but  the  defendant 
detains  the  scales.  If  no  action  lies  for  the  detention,  which  was  wrong- 
ful, how  is  the  plaintiff*  to  get  them  back  7]  Probably  replevin  lies ; 
but  the  defendant  is  protected  by  the  Act  from  any  action  against  him 
for  detaining  them,  so  long  as  that  detention  is  under  the  bonfi  fide  and 
reasonable  belief  that  he  is  acting  in  pursuance  of  his  authority.  As 
soon  as  it  is  explained  to  him  by  a  competent  authority  that  he  was 
wrong,  he  must  give  up  the  scales,  or  be  liable  to  an  action  for  any  future 
*1141  ^^^^^^^o^»  which  will  *thenbe  no  longer  under  a  reasonable  belief 

^  that  he  was  right. 
Chiffits^  contrd.,  was  directed  to  confine  himself  to  the  second  point. — 
Sect.  89  requires  that  actions  such  as  this  shall  be  brought  in  the 
county  where  the  cause  of  action  arose ;  and  it  also  allows  the  defend- 
ant to  give  in  evidence,  under  the  general  issue,  any  defence  which  he 
has ;  but  it  does  not  make  anything  a  defence  which  would  not,  sup- 
posing there  were  no  enactment  altering  the  usual  course  of  pleading, 
be  matter  for  a  special  plea.  Acts  often  entitle  persons  sued  for  <^  any- 
thing done  in  pursuance  of  the  Act  *  to  notice  before  action  in  order  to 
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enable  them  to  tender  amends,  or  impose  conditions  on  the  plaintiffs, 
such  as  that  they  shall  lay  the  venue  in  the  county.     There  are  many 
cases  which  decide  that  the  defendant  is  entitled  to  insist  on  the  fulfil- 
ment of  all  such  conditions,  whenever  he  has  acted  in  the  bon&  fide 
belief  that  he  was  acting  in  obedience  to  the  Act.     The  principle  of 
those  decisions  b,  that  to  confine  the  defence,  arising  from  the  non- 
compliance on  the  part  of  the  plaintiff  with  those  conditions,  to  cases 
in  which  the  defendant  had  already  proved  a  substantial  defence,  by 
showing  that  he  literally  had  acted  in  pursuance  of  the  Act,  would 
render  the  conditions  nugatory.     But  there  is  no  case  in  which  it  has 
been  held  that  a  plaintiff,  who  has  complied  with  all  the  conditions  im- 
posed upon  him,  must  nevertheless  fail  if  the  defendant  acted  bonfi  fide, 
though  wrongfully.     In  Jones  v.  Gooday  the  question  was,  whether 
the  defendant  was  entitled  to  the  protection  of  a  statute  authorizing 
♦defendants  sued  for  "anything  done  in  pursuance  of  this  Act"  r^^-te 
to  tender  amends.     In  Stamp  v.  Sweetland,  8  Q.  B.  18  (E.  C.  '- 
L.  R.  vol.  55),  the  present  point  was  argued ;  but  the  court  gave  no 
decision  on  it :  the  authorities  are  collected  in  the  report. (a)    No  doubt 
the  Legislature  might  enact  that  bona  fides  should  be  a  substantive 
defence ;  but  they  show  no  such  intention  here.     Sect.  89  allows  the 
defendant  to  give  any  actual  compliance  with  the  Act  in  evidence  under 
the  general  issue.     Sect.  40  enacts  <<  that  no  plaintiff  shall  recover  in 
any  action  for  any  irregularity,  trespass,  or  other  wrongful  proceeding 
made  or  committed  in  the  execution  of  this  Act,"  if  sufficient  amends 
be  tendered  before  action,  or  paid  into  court.     This  would  be  superflu- 
ous if  sect.  89  had  already  made  it  a  substantive  defence  that  the  wrong 
was  done  in  execution  of  the  Act ;  unless  indeed  it  was  meant  by  sect. 
40  to  protect  those  who  mal&  fide,  under  colour  of  the  Act,  did  a  wrong, 
knowing  it  to  be  one.     It  would  be  strange  if  such  persons  were  pro- 
tected. 

Bramwelly  in  reply. — Sect.  40  may  be  put  in  as  a  cumulative  pro- 
tection. A  prudent  man,  threatened  with  a  vexatious  action,  will 
tender  a  small  sum  and  be  safe.  The  words  in  sect.  89  are  « in  pursu- 
ance of  this  Act ;"  and  it  cannot  be  denied  that,  as  far  as  the  venue  is 
concerned,  those  words  mean  something  else  than  strictly  justified  by 
the  Act.  In  sect.  40  the  words  are  <<  in  execution  of  this  Act,"  which 
is  a  change  of  language  indicating  some  intention  to  change  the  mean- 
ing. Cur*  adv.  vuU, 

♦Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  r*jig 
court.  *" 

On  a  former  day  we  intimated  a  clear  opinion  that  the  defendant  was 
not  justified  by  stat.  5  &  6  W.  4,  c.  68,  s.  28,  in  taking  away  the  plain- 
tiff's scales  as  forfeited,  although  they  were  unjuit,  and  he  incurred  a 

(a)  8  Q.  B.  18,  note  (h)  (E.  C.  L.  R.  toI.  55).  See  also  MeUor  v.  Leather,  1  E.  A  B.  619  fB. 
C.  L  R.  Tol.  72). 
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penalty  by  keeping  them :  But  we  took  time  to  consider  whether  the 
finding,  that  the  defendant  acted  bonfi  fide  and  in  the  bonfi  fide  belief 
that  he  was  acting  in  pursuance  and  by  the  authority  of  that  statute, 
entitled  him  to  a  verdict.  It  is  impossible  to  lay  down  any  general 
rule  appficable  to  all  the  various  statutes  passed  for  the  protection  of 
public  functionaries,  who  have  made  a  mistake  in  the  exercise  of  a 
statutable  authority,  honestly  believing  that  they  were  justified  by  it. 
Parliament,  in  its  omnipotence,  might  exempt  them  from  all  liability ; 
although  it  seems  more  reasonable,  and  more  in  conformity  with  the 
policy  hitherto  pursued  by  the  Legislature,  only  to  free  them  from 
technical  difficulties  in  conducting  their  defence,  and  to  exempt  them 
from  the  heavy  costs  which  must  follow  a  verdict  against  them,  if  they 
are  willing  to  offer  compensation  for  the  wrong  which  they  have  unin- 
tentionally committed.  The  second  question  in  this  case  depends 
entirely  on  the  construction  to  be  put  upon  sects.  39  and  40  of  stat.  5 
&  6  W.  4,  c.  63.  Looking  only  to  the  former  of  these  two  sections, 
there  would  be  some  ground  for  contending  that,  if  the  grievances  com- 
plained of  appear  to  have  been  done  in  pursuance  of  the  Act,  there 
shall  be  a  verdict  for  the  defendant,  although  not  done  under  the 
authority  of  the  Act,  and  although  there  has  been  no  tender  of  amends 
^-iHfj-t  and  no  payment  of  money  into  court;  but  the  following  '^'sectioa 
^  we  think  shows  satisfactorily  that  the  Act  only  meant  to  apply 
to  procedure,  without  giving  an  absolute  indemnity ;  for  it  goes  on  to 
enact  that  no  plaintiff  shall  recover  in  any  action  for  any  irregularity 
or  other  wrongful  proceeding  in  the  execution  of  the  Act,  if  tender  of 
8ufficie7it  amends  %haU  have  been  made  before  action  brought^  and  that, 
if  there  has  been  no  such  tender  of  amends,  the  defendant  may  patf 
money  into  court.  Thus  he  is  to  be  entitled  to  a  verdict  only  on  con- 
dition that  he  has  tendered  sufficient  amends,  or  that  he  has  paid  into 
court  a  sum  which  the  jury  may  think  an  adequate  compensation  for 
the  wrong  suffered.  Although  there  is  some  change  of  phraseology  in 
this  section,  and  the  expression  occurs  <<  in  the  execution  of  this  Act" 
instead  of  <^  in  pursuance  of  this  Act,"  it  seems  clearly  to  extend  to 
irregularities  where  the  party  bonfi  fide  believed  that  in  what  he  did  he 
was  justified  by  the  Act.  That  being  so,  it  is  impossible  to  conceive 
that  the  legislature  intended,  where  such  irregularities  have  occurred, 
to  entitle  the  defendant  to  a  verdict  on  simply  proving  that  what  he 
did  without  tfie  authority  of  the  Act  he  did  in  pursuance  of  itj  i.  e.  in 
the  belief  that  under  the  statute  he  was  justified  in  doing  it. 

We  are  therefore  of  opinion  that  the  county  court  judge  was  right  in 
his  decision  of  both  questions,  and  that  the  appeal  must  be  dismissed 
with  costs.  Appeal  dismissed. 
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BODDINGTON  v.  CASTELLI.    May  6. 
This  case  is  reported  in  1  E.  &  B.  879  (E.  C.  L.  R.  vol.  72). 
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• 

To  an  action  upon  a  oovenant  by  defendant  to  pay  money,  defendant  pleaded  that  before  the 
making  of  the  deed,  it  was  unlawfully  agreed,  between  plaintiff  and  defendant,  that  plaintiff 
fbould  8oll  to  defendant,  and  defendant  purchase  of  plaintiff,  and  accept  from  him  a  convey- 
ance of,  land  for  a  term,  in  consideration  of  a  sum  of  money  to  be  paid  by  defendant  to  plain- 
tiff, '*  to  the  intent,  and  in  order,  and  for  the  purpose,  as  the  plaintiff  at  the  time  of  the  making 
the  said  agreement  well  knew,"  that  the  land  abould  bo  sold  by  lottery,  contrary  to  the  statute. 
That  afterwords,  "inpursuanceof  thesnid  illegal  agreement,"  the  lands  were  assigned  for  the 
term;  and  defendant  made  the  deed  to  secure  payment  of  a  part  of  the  purchase-money  to  bo 
paid  by  defendant  to  plainti^  which  remained  unpaid. 

Held  a  bad  plea,  on  motion  for  judj^inent  non  obstante  yeredicto ;  for  that  it  did  not  connect  the 
deed  of  covenant  with  the  effectuating  the  illegal  purpose. 

Declaration,  for  that  defendant,  by  his  deed,  bearing  date  27th 
October,  1849,  coven»ited  with  plaintiff,  for  himself,  his  heirs,  executors, 
and  administrators,  that  he,  defendant,  his  heirs,  executors,  administra- 
tors, and  assigns  should  and  would  well  and  truly  pay,  or  cause  to  be 
paid,  to  plaintiff,  his  executors,  administrators,  and  assigns,  the  sum  of 
630Z.,  with  interest  thereon,  after  the  rate  of  bL  per  cent,  per  annum, 
on  27th  April,  1850,  without  making  any  deduction  or  abatement  on 
any  account  whatever ;  and  also  thai,  in  case  the  said  sum  of  630Z. 
should  not  be  then  paid,  defendant,  his  executors,  administrators,  or 
assigns,  should  and  would  thenceforth  pay  unto  plaintiff,  his  r^^-i^Q 
^executors,  administrators,  and  assigns,  interest  for  the  same,  ^ 
after  the  rate  aforesaid,  by  even  and  equal  half-yearly  payments,  until 
the  same  should  be  paid :  Tet  defendant  did  not  pay  to  plaintiff  on  27th 
April,  1850,  the  principal  sum  of  6302.,  or  any  part  thereof:  and  the 
same  is  still  unpaid,  &c. 

Plea  1 :  «  That,  before  the  making  of  the  said  deed  in  the  declaration 
mentioned,  it  was  unlawfully  agreed,  by  and  between  the  plaintiff  and 
the  defendant,  that  the  plaintiff  should  sell,  assign,  and  transfer  to  the 
defendant,  and  that  the  defendant  should  purchase  of  the  plaintiff,  and 
accept  from  him  a  conveyance  of,  certain  lands  and  houses,  for  the 
residue  of  a  term  of  years,  subject  to  a  certain  mortgage  thereon,  and 
to  the  payment  of  a  certain  sum  of  money,  at  and  for  and  in  considera- 
tion of  a  certain  sum  of  money  to  be  therefore  paid  by  the  defendant 
to  the  plaintiff,  to  the  intent,  and  in  order,  and  for  the  purpose,  as  the 
plaintiff  at  the  time  of  the  making  the  said  agreement  well  knew,  that 
the  said  lands  and  houses  should  be  exposed  to  sale,  and  sold  by  way 
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of  lottery,  or  by  lots,  tickets,  numbers,  or  figures,  or  by  a  method  or 
device  depending  upon  or  to  be  determined  by  lot  or  drawing,  contrary 
to  the  form  of  the  statutes  in  such  case  made  and  provided :  And  the 
defendant  further  says  that  afterwards,  in  pursuance  of  the  said  illegal 
agreement,  the  said  lands  and  houses  were  sold,  transferred,  and  assigned 
for  the  residue  of  the  said  term  of  years,  subject  as  aforesaid :  and,  a 
part  of  the  said  purchase  or  consideration-money  to  be  paid  by  the 
defendant  to  the  plaintiff  for  the  same  being  unpaid,  the  defendant,  to  ^ 
secure  the  payment  thereof  to  the  plaintiff,  made  the  said  deed  and 
covenant  in  the  declaration  mentioned ;  the  said  6302.  being  parcel  of 
that  money." 

'*'There  was  also  a  second  plea. 

The  replication  took  issue  upon  both  pleas. 

On  the  trial,  before  Lord  Campbell,  G.  J.,  at  the  Middlesex  sittings 
after  last  Hilary  term,  a  verdict  was  found  for  the  defendant  on  the 
issue  upon  the  first  plea,  and  for  the  plaintiff  on  the  issue  upon  the 
second. 

In  this  Term,  Chambers  obtained  a  rule  Nisi  to  enter  a  judgment  for 
the  plaintiff  non  obstante  veredicto  on  the  first  plea. 

ffugh  Hill  and  Ball  now  showed  cause. — The  rule  is  obtained  on  the 
ground  that  the  first  plea  shows  no  illegality,  Hhe  contract,  as  there 
described,  not  having  for  its  object  the  effecting  an  illegal  or  immoral 
transaction.  Wettenhall  v.  Wood,  1  Esp.  N.  P.  C.  18,  and  Simpson  v. 
Bloss,  7  Taunt.  246  (E.  G.  L.  R.  vol.  2),  were  cited  upon  moving.  In 
Wettenhall  v.  Wood,  it  was  held  by  Lord  Kenyon,  at  Nisi  Prius,  that 
money  lent  for  the  purpose  of  enabling  the  borrower  to  gamble  might  be 
recovered  as  a  simple  contract  debt,  because  stat.  9  Ann.  c.  14,  s.  1,  only 
avoids  notes  and  other  securities  for  repaying  money  so  lent.  The  objec- 
tion here  does  not  arise  upon  that  statute.  In  Simpson  v.  Bloss  it  was 
laid  down  that,  where  a  cause  of  action  is  impeached  as  tainted  with 
illegality,  the  action  is  maintainable  or  not  according  as  the  claim  can 
or  cannot  be  made  out  without  calling  in  aid  the  transaction  which  is 
illegal.  Certainly  that  test  would  not  defeat  the  plaintiff  here,  inas- 
much as  in  the  action  of  covenant  it  is  not  necessary  to  show  the 
consideration  at  all.  But  this  shows  that  the  test  is  inapplicable  to  a 
case  where  it  is  the  peculiar  form  of  action  which  makes  such  proof 
♦1911  *u°^6<^^ssary.     The  general  rule  is  that,  where  a  consideration 

*"  -^  is  illegal  so  that  an  action  for  simple  contract  could  not  be  main- 
tained upon  it,  there,  if  the  contract  be  upon  a  specialty,  the  illegality 
of  the  consideration  may  be  pleaded  and  shown ;  Collins  v.  Blantern, 
2  Wils.  841,  347.(a)  [Crompton,  J. — I  understood  the  ground  of  the 
motion  to  be  that  it  appeared  that  the  illegal  object  had  been  effected 
before  the  contract  was  made,  only  that  the  money  was  not  paid :  and 
that  it  did  not  appear  that  the  contract  to  pay  the  money  operated  in 

(a)  See  notes  to  S.  C,  1  Smith's  Lea.  Ca.  168. 
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effecting  the  object,  but  the  contrary  appeared.]  The  authorities  show 
that,  where  a  transaction  is  prohibited  by  positive  law,  whether  malum 
in  se  or  not,  no  action  will  lie,  either  for  the  price  of  that  which  has 
been  purchased  for  the  purposes  of  effecting  the  transaction,  or  upon 
any  security  given  for  the  price.  In  De  Begnis  v.  Arraitstead,  10  Bing. 
107  (E.  C.  L.  R.  vol.  25),(a)  the  plaintiff  had  joined  with  defendant  in 
conducting  an  unlicensed  theatre,  and  had  advanced  money  for  carrying 
on  the  performances,  and  was,  on  the  settling  of  accounts,  entitled  to  a 
balance ;  and  it  was  held  that  the  facts  constituted  a  defence  to  an 
action  on  the  money  counts  in  respect  of  this  balance.  There  Tindal, 
C.  J.,  cited  the  words  of  Holt,  C.  J.,  in  Bartlett  v.  Vinor,  Garth.  261 : 
(( Every  contract  made  for  or  about  any  matter  or  thing  which  is  prohi- 
bited or  made  unlawful  by  any  statute,  is  a  void  contract,  though  the 
statute  itself  does  not  mention  that  it  shall  be  so,  but  only  inflicts  a 
penalty  on  the  offender,  because  a  penalty  implies  a  prohibition,  though 
there  are  no  prohibitory  words  in  the  statute.'*  Langton  v.  Hughes,  1 
M.  &  S.  593,  The  Gas  ♦Light  and  Coke  Company  v.  Turner,  6  p^-  ^o 
New  Ca.  666,  Cannan  v.  Bryce,  8  B.  &  Aid.  179  (E.  C.  L.  R.  •-  ^ 
vol.  6),  M*Kinnell  v.  Robinson,  8  M.  &  W.  434,t  MacGregor  v.  Lowe, 
1  0.  &  P.  200  (E.  C.  L.  R.  vol.  12),  are  instances  of  application  of  the 
same  rule.  In  some  early  cases  a  distinction  has  been  suggested  between 
acts  which  are  mala  in  se,  and  those  which  are  merely  prohibited  by 
express  law.  But  the  authorities  cited  show  that  the  rule  applies  to 
cases  of  statutory  prohibition.  Here  stat.  12  G.  2,  c.  28,  s.  1,  pro- 
hibits the  transaction  which  is  shown  in  the  plea.  In  the  earlier  statute, 
10  k  11  W.  8,  c.  17,  s.  1,  lotteries  are  declared  to  be  "  common  and 
public  nuisances,"  and  grants,  patents,  and  licenses  for  such  or  any 
other  lotteries  to  be  <<  void  and  against  law."  [Lord  Campbell,  C.  J. 
— ^You  have  to  show  that,  supposing  no  action  would  lie  to  recover  money 
advanced  for  the  illegal  purpose,  it  follows  that  no  action  can  be  main- 
tained on  a  covenant  to  pay  the  money,  executed  after  the  purpose  is 
effected.]  The  security  given  for  the  repayment  of  such  money  is  void ; 
Paxton  V.  Popham,  9  East,  408,  where  Lightfoot  v.  Tenant,  1  B.  &  P. 
551,  was  cited,  in  which  case  the  Court  of  Common  Pleas  upheld  pleas 
much  resembling  that  now  in  question.  [Lord  Campbell,  C.  J. — ^A 
bond  given  in  consideration  of  the  obligor  having  seduced  the  obligee, 
and  of  past  concubinage,  may  be  enforced.]  Of  course  there  is  nothing 
illegal  in  a  bond  given  to  secure  the  amount  of  damages  which  have 
been  caused  by  the  acts  of  the  obligor.  Here  there  is  an  illegal  pur- 
pose at  first,  which  taints  all  that  can  be  considered  part  of  the  same 
transaction.  [Lord  Campbell,  C.  J. — The  plea  is  consistent  with  the 
supposition  that  the  lottery  had  been  abandoned.]  The  *parties  p^-  ^q 
have  done  all  they  could  to  carry  it  out,  so  far  as  concerns  the  *- 
purchase  of  the  land  for  which  it  is  now  sought  to  recover  the  price 

(o)  See  Pidgeon  v.  Borslem,  8  Bxoh.  4ft5.t 
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Jf.  Chambers  and  H.  SawkinSf  contrd.. — The  plea  in  no  way  shows 
this  covenant  to  have  been  instrumental  in  carrying  out  the  illegal  pur- 
pose. In  Williams  v.  Paul,  6  Bing.  663  (E.  C.  L.  R.  vol.  19),  a  party 
contracted  for  the  purchase  of  a  heifer  on  a  Sunday :  but,  having  kept 
her  afterwards,  he  was  held  liable  for  the  value  *on  a  quantum  meruit. 
Suppose,  in  that  case,  the  defendant  had,  on  the  Monday,  given  a  pro- 
missory note  for  the  price :  could  not  that  have  been  enforced  ?  [Eble, 
J. — There  seems  to  be  some  distinction  between  contracts  which  are 
illegal,  and  those  as  to  which  the  law  only  says  that  they  shall  not  be 
enforced :  the  latter  class  can  hardly  taint  all  the  subsequent  steps.] 
In  Petrie  v.  Hannay,  3  T.  R.  418,  two  parties  jointly  employed  a  broker 
in  an  illegal  stock.jobbing  transaction :  one  of  them,  with  the  privity 
of  the  other,  paid  the  broker  money  for  the  differences ;  and  it  was 
held  that  the  party  paying  might  recover  from  the  other.  Wherever  a 
primfi  facie  case  can  be  made  without  calling  in  aid  the  illegal  agree- 
ment, the  action  will  lie.  But  here  the  plea  does  not  show  that  the 
purchaser  was  bound  to  apply  the  land  to  the  illegal  purpose,  or  that 
in  fact  the  land  was  illegally  sold :  and  then  the  covenant  is  entirely 
subsequent  to  the  conveyance.  Suppose  a  tenant  takes  a  lease,  intend- 
ing, with  the  lessor's  knowledge,  to  apply  the  land  to  an  illegal  purpose, 
but  the  lease  not  containing  anything  to  make  it  void  in  the  event 
of  the  land  not  being  so  applied,  and  the  term  elapses  without  the 
*1941  *P'^^P^8®  being  effected:  is  the  tenant  not  liable  for  the  rent^ 
-^  Or  suppose  an  original  illegal  intention  abandoned  at  the  time  of 
the  actual  lease.  That  would  be  very  much  the  present  case.  In  Jones 
V.  Waite,  9  Gl.  &  Fin.  101,(a)  it  was  held  that,  although  a  husband  cannot 
sell  his  consent  to  separate  from  his  wife,  yet,  if  he  agree  with  a  third 
person  to  execute  a  deed  of  separation  in  consideration  of  money  being 
paid  to  liim,  he  may,  upon  executing  the  deed,  maintain  an  action  for 
the  money. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  there  must  be  judgment 
non  obstante  veredicto.  The  plea  discloses  nothing  to  show  that  the 
deed  on  which  the  action  is  brought  is  illegal.  It  sets  out  an  agree- 
ment between  the  parties,  illegal  under  stats.  10  &  11  W.  3,  c.  17,  and 
12  O.  2,  c.  28.  But  it  does  not  show  that  the  deed  was  given  under 
this  agreement :  indeed  it  excludes  the  presumption  of  the  fact  having 
been  so.  It  states  that,  in  pursuance  of  the  agreement,  the  lands  were 
sold  for  the  residue  of  the  term  :  that  takes  place  after  the  agreement. 
But  the  deed  is  made  after  this  transfer :  it  is  to  secure  the  payment 
of  the  price,  which  had  in  part  remained  unpaid.  Paxton  v.  Popham, 
9  East,  408,  and  Lightfoot  v.  Tenant,  1  B.  &  P.  551,  may  be  supported 
on  the  supposition  that  the  securities  given  in  those  cases  were  given 
'  under,  or  in  contemplation  or  furtherance  of,  the  original  illegal  agree- 

(a)  Affirming  the  Judgment  of  Ezoh.  Cb.  in  Jones  v.  Waite,  5  New  Ca.  341,  which  affirmed 
that  of  0.  P.  in  Waite  v,  Jones,  1  New  Ca.  656. 
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loent.     But  here  any  such  supposition  is  excluded.     We  must  here 

suppose  that,  after  the  transfer,  there  was  a  new  agreement :  and, 
though  the  *party  giving  the  security  had  become  indebted  in 


consequence  of  the  completion  of  an  illegal  agreement,  I  see  no 
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illegality  in  such  new-agreement.  There  is  no  attempt  to  cover  an 
illegal  lottery ;  for  anything  that  appears  the  illegal  lottery  may  have 
been  abandoned,  and  the  party  who  purchased  the  land  may  have  been 
using  it  for  a  legal  purpose,  and  may  have  thought  himself  bound,  as  a 
point  of  conscience,  t^  pay  for  it.  I  cannot  see  that  this  involves  any 
infraction  of  the  statute  law,  or  of  morality.  When  we  see  money 
given  in  consideration  of  an  act  which  is  and  always  must  be  illegal, 
as  for  instance  a  murder,  there  a  contract  to  pay  the  money  would  be 
illegal.  But  here  it  was  not  immoral  to  pay  for  the  land,  but  the  con- 
trary ;  quite  as  much  so  as,  after  the  seduction  of  a  female,  it  is  a 
moral  act  for  the  seducer  to  execute  a  bond  to  compensate  her :  that 
originates,  no  doubt,  in  an  act  which  is  a  violation  of  morality ;  but  the 
bond  is  not  illegal.  How  then  is  the  execution  of  the  deed  in  this 
case  shown  to  be  contrary  to  the  statute  law  or  to  morality  ?  Consist- 
ently with  what  appears  on  this  record,  the  deed  may  have  been  given; 
most  conscientiously  in  consideration  of  a  benefit  received.  The  sup- 
position upon  which  Paxton  v.  Popham  and  Lightfoot  v.  Tenant  may 
be  supported  must  be  excluded:  and  the  delivery  of  the  deed  here 
appears  to  be,  not  only  not  illegal,  but  laudable.  There  must  there- 
fore be  judgment  non  obstante  veredicto. 

WiGHTMAN,  J. — I  am  entirely  of  the  same  opinion.  If  the  deed  had 
been  executed  in  order  to  carry  into  effect  an  illegal  object,  or  in  pursu- 
ance of  an  illegal  contract,  *no  action  could  have  been  maintained  p^-  ^^ 
upon  it.  But  the  plea  shows  that  it  was  executed,  neither  for  the  ^ 
purpose  of  carrying  such  an  object  into  effect,  nor  in  pursuance  of  such 
an  object.  That  is  the  great  ground  of  distinction  between  this  case  and 
the  cases  of  Paxton  v.  Popham  and  Lightfoot  v.  Tenant.  From  the  re- 
ports of  those  cases  it  would  appear  that  the  contracts  there  were  made 
either  for  the  purpose  of  effecting  an  illegal  object,  or  in  pursuance  of  it. 
That  supposition  is  here  excluded.  From  tHe  terms  of  the  plea  it  appears 
that  some  part  of  the  money  had  been  paid,  and  that  the  defendant  gave 
the  deed  as  a  security  for  the  rest :  that  is  not  shown  to  be  more  than  a 
mere  voluntary  act  on  his  part,  and  one  not  necessary  for  carrying  the 
illegal  purpose  into  effect.  As  far  as  he  was  concerned,  all  that  was 
illegal  was  past  and  done :  but,  having  got  the  land,  he  voluntarily  exe- 
cutes a  deed  to  secure  the  payment.  That  is  not  an  act  within  the  prin- 
ciple upon  which  acts  are  set  aside  as  illegal. 

Erle,  J. — I  also  think  that  there  should  be  judgment  non  obstante 
Teredicto.  An  action  upon  a  covenant  is  maintainable  though  there  be 
no  consideration :  but,  if  there  be  illegality  in  the  transaction,  that  may 
be  shown  as  a  defence.     The  plea  here  sets  up  an  illegal  contract,  and 

VOL.  u. — 13  I 
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goes  on  to  show  that,  after  the  money  was  due,  this  covenant  to  secure 
the  payment  of  it  was  executed.  I  draw  a  distinction  between  cases 
where  the  object  of  the  contract  is  to  carry  out  an  illegal  purpose  as  yet 
unexecuted,  and  cases  where  the  illegal  purpose  has  come  to  an  end,  and 
the  party  only  says  I  owe  you  something  for  having  broken  my  illegal 

*1271  P^^™^^®  *^  y^^>  **^^  I  g^^®  y^^  ^^^  security  to  indemnify  you. 

-*  I  go  the  length  of  saying  that  whatever  is  entirely  posterior  to 

the  illegal  act,  may  be  supported,  as  not  being  tainted  with  the  illegality. 

Gromptox,  J. — I  am  of  the  same  opinion.  A  deed  can  be  avoided  for 
illegality  only  by  showing  that  it  is  connected  with  an  illegal  transaction, 
as  being  itself  part  of  the  plan  for  effecting  it :  where  the  plan,  for  in- 
stance, is  to  give  a  bond ;  or  where  a  bond  is  conditioned  for  acting  in 
conformity  with  the  plan.  That  would  be  tainted  with  the  illegality,  and 
would  be  void.  But  here  I  see  nothing  illegal.  Where  a  party  acquires 
land  by  an  illegal  transaction,  and  repents,  there  is  nothing  illegal  in 
paying  for  the  land,  or  in  giving  security  for  payment.  It  really  comes 
to  the  old  case  of  a  bond  given  in  consideration  of  past  cohabitation. 
Beaumont  v.  Reeve,  8  Q.  B.  483  (E.  C.  L.  R.  vol.  55),  was  an  action 
upon  a  simple  contract,  where  the  seducer  promised  to  pay  the  female 
seduced  money  as  a  compensation  for  the  injury :  there  the  action  failed, 
not  because  the  consideration  was  illegal,  but  for  want  of  any  legal  con- 
sideration. There  was  nothing  to  support  it.  But  it  has  been  held, 
over  and  over  again,  that  a  bond  given  under  such  circumstances  is  good. 
Why  ?  Because  there  is  nothing  immoral  in  making  such  a  payment, 
and  therefore  there  is  nothing  to  taint  the  instrument ;  though,  if  the 
contract  required  the  aid  of  what  had  passed,  there  would  be  nothing  to 
support  the  contract.  This  principle  may  account  for  the  decisions  on 
bills  of  exchange.  In  the  two  cases  most  relied  upon,  the  contract  may 
^^  ^j.-.  have  been  entered  into  in  ♦contemplation  of  the  illegal  act.     But 

'^  -^  I  cannot  find  that  it  has  ever  been  put  that  a  contract  made  after 
the  illegality  is  over,  and  forming  no  part  of  the  original  transaction,  is 
void.  No  doubt  in  the  present  case  the  plea  would  have  been  that  the 
deed  was  executed  to  carry  out  the  illegal  purpose,  had  the  facts  been 
such  as  to  support  such  a  plea.  Rule  absolute,  (a) 

(a)  Jiallf  on  May  6th,  obtained  a  role  calling  on  the  plaintiff  to  show  eanae  "  why  the  defend- 
ant should  not  be  at  liberty  to  enggest  upon  the  record,  under  the  Common  Law  Procedure  Act, 
1852,  sect  143,  the  material  fact  omitted  in  the  let  plea:  namely,  that,"  Ac.  (setting  out  the 
facts  proposed  to  be  suggested).  The  rule  was  obtained  on  the  affidavit  of  the  defendant's  attor- 
ney that  ''he  has  been  informed  and  belieyes,  that,"  Ac.  (the  affidavit  here  set  forth  all  the  aver- 
ments proposed  to  be  suggested)  "are  true  in  substance  and  in  fact" 

Montague  Chamberg  and  H.  Hautkintf  in  Trinity  term  (June  13th),  showed  cause ;  and  Bvgk 
Hill  and  Ball  were  heard  in  support  of  the  rule. 

Lord  Gaupbbll,  C.  J. — We  must  act  as  in  Manley  v.  Boycott  ante,  p.  46,  and  aay  that  tht 
party  who  seeks  to  take  advantage  of  this  enactment  must  lay  before  the  Court  clear  and  sati^ 
factory  proof  that  the  suggestion  is  true.    In  this  case  the  affidavit  is  not  sufficient. 

Grle  and  Cbokpton,  Js.,  concurred.    (Colibidok,  J.,  had  left  the  Court.) 

Rule  discharged. 
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♦DUGDALB  t;.  The  QUEEN.    May  6.  [*129 

(In  Error.) 

D.,  being  eooTioted  of  a  misdemeanor  at  the  Sessions,  was  sentenced  to  imprisonment :  ht 
brought  error  in  the  Court  of  Q.  B.,  whieh  affirmed  the  judgment;  and  he  was  recommitted 
to  prison.  He  then  brought  error  in  the  Exchequer  Chamber,  and  entered  into  a  recognisance 
conditioned  to  prosecute  the  writ  of  error,  and  abide  the  Judgment  of  the  Court,  "  and,  in  case 
of  the  affirmance  of  the  judgment  against  which  error  is  assigned,"  to  "surrender  himself  per- 
sonally to  be  dealt  with  as  our  Court  of  Exchequer  Chamber  may  order."  He  was  then  dis- 
charged by  a  Judge  at  Chambers.    Afterwards  the  recognisance  was  filed  in  this  Court 

Held :  that  the  discharge  was  improper,  the  condition  of  the  recognisance  not  being  in  conformity 
with  Stat  8  A  9  Vict  c  68,  s.  1 :  and  this  Court  made  absolute  a  rule  for  apprehending  and 
recommitting  D. 

The  form  of  the  recognisance  did  not  appear  from  the  affidavits.  Held,  nevertheless,  that  this 
Court  would  notice  it,  on  the  argument  of  the  rule,  as  it  was  on  the  files  of  the  Court  Although 
it  was  headed  «In  the  Exchequer  Chamber." 

Classsok,  in  last  term,  obtained  a  rule  calling  on  the  plaintiff  in 
error  to  show  cause  why  he  should  not  be  again  apprehended  and  recom* 
mitted  to  the  custody  of  the  keeper  of  the  House  of  Correction,  at  Glerk- 
enwell,  in  and  for  the  county  of  Middlesex,  in  execution  of  the  judgment 
in  this  prosecution. 

From  the  affidavit  in  support  of  the  motion  it  appeared  that  the  plain- 
tiff in  error  had  been  convicted  of  a  misdemeanor,  at  the  Middlesex 
General  Sessions,  and  sentenced  to  two  years'  imprisonment  on  each 
count  of  the  indictment,  and,  at  the  end  of  the  two  years,  to  enter  into 
recognisances  to  bo  of  good  behaviour  for  twelve  calendar  months  fur- 
ther. A  writ  of  error  to  the  Court  of  Queen's  Bench  was  issued :  and, 
upon  argument,  on  15th  January,  1853,  the  judgment  was  reversed  as 
to  the  2d,  5th,  and  7th  counts,  but  affirmed  as  to  the  1st,  3d,  4th,  and 
6th  counts  :(a)  and  he  was  recommitted  to  prison. 

*0n  7th  April,  he  issued  a  writ  of  error  to  the  Court  of  Ex- 


chequer Chamber.     On  9th  April  he  was  discharged  from  prison 
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without  notice  to  the  prosecutor,  on  putting  in  bail  to  prosecute  the  writ 
of  error,  but  without  filing  recognisance  of  bail  at  the  Crown  Office.  It 
was  deposed,  from  information  obtained  at  the  Crown  Office,  that  a 
recognisance  was  there  filed  on  or  about  13th  April,  and  that  no  certifi- 
cate of  such  filing  had  been  issued  under  the  provisions  of  stats.  8  &  9 
Vict  c.  68,  s.  2,  9  &  10  Vict.  c.  24,  s.  4.  And  that  the  last  writ  of 
error  was  issued,  without  a  new  fiat  from  the  Attorney-General,  on  cer- 
tificate of  counsel  that  no  new  fiat  was  necessary.  Inquiries  were  made, 
on  the  part  of  the  prosecution,  at  the  Clerkenwell  House  of  Correction 
whence  the  plaintiff  in  error  was  discharged,  upon  what  authority  he 
had  been  discharged :  when  information  was  given  that  he  had  been 
discharged  by  the  order  of  a  Judge ;  but  the  informant  refused  to  say 
what  Judge  had  made  the  order,  or  to  give  other  information. 
The  recognisance  was  not  set  out  in  the  affidavit,  but  was  in  Court  on 

(a)  Dugdale  v.  The  Queen,  1  E.  A  B.  4S5  (E.  C.  L.  R.  toI.  72). 
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the  file.  It  was  headed  <<In  the  Exchequer  Chamber,"  and  acknow 
leged  on  9th  April,  16  Vict.,  before  Piatt,  B.,  at  chambers ;  and  waa 
conditioned  « that,  if  the  said  William  Dugdale  does,  at  his  own  proper 
costs  and  charges,  duly  carry  out,  prosecute,  and  cause  to  be  argued  in 
Our  Court  of  Exchequer  Chamber,  before  Our  Justices  and  Barons  of 
the  degree  of  the  coif,  a  certain  writ  of  error  sued  out  by  him,  the  said 
William  Dugdale,  upon  a  certain  indictment  for  misdemeanor,  at  the 
first  sitting  of  Our  Court  of  Exchequer  Chamber  in  next  Easter  Term 
and  abide  the  judgment  of  the  Court  thereon,  and,  in  case  of  the  affirm- 
^^o-i-i  &nce  of  the  judgment  against  which  error  is  *as8ign^d,  shall  sur- 
-^  render  himself  personally  to  be  dealt  with  as  Our  Court  of 
Exchequer  Chamber  may  order,  then  this  recognisance  to  be  void,"  &c. 

W.  J.  Metcalfe  now  showed  cause. — The  rule  was  obtained  on  several 
objections  to  the  proceedings.  [Lord  Campbell,  C.  J. — Stat.  8  &  9 
Vict.  c.  68,  s.  1,  requires  that  the  recognisance  be  conditioned,  in  case 
the  judgment  be  affirmed,  ''forthwith  to  render  the  said  defendant  or 
defendants  to  prison,  according  to  the  said  judgment^  where  imprison- 
ment shall  have  been  adjudged."  Here  your  recognisance  is  conditioned 
only  "to  abide  the  judgment  of  the  Court"  of  Exchequer  Chamber, 
'^  and,  in  case  of  the  affirmance  of  the  judgment,"  to  ''surrender  himself 
personally  to  be  dealt  with  as  Our  Court  of  Exchequer  Chamber  may 
order."  K  you  cannot  get  over  that  objection,  it  is  useless  to  discuss 
the  others.  ClarkaoUy  in  support  of  the  rule,  remarked  that  it  was 
doubtful  whether  the  Court  of  Exchequer  Chamber  had  power  to  commit 
to  prison.]  The  recognisance  in  effect  does  more  than  the  statute 
requires.  At  any  rate,  the  Court  cannot  take  notice  of  the  fault,  if  it  be 
one,  in  the  recognisance,  which  is  not  brought  before  the  Court  by  affi- 
davit. [Lord  Campbell,  C.  J. — Our  own  officer  puts  the  recognisance 
into  our  hands ;  and  we  look  at  it.  That  is  consistent  with  the  practice 
of  this  and  every  other  Court.]  This  recognisance  is  headed  "In  the 
Exchequer  Chamber."  [Lord  Campbell,  C.  J. — ^We  find  it  on  our 
file.] 

Olarkaonj  contrd.,  was  not  called  on. 
^^  on-i      Lord  Campbell,  C.  J. — ^I  have  no  doubt  that  the  ^plaintiff  in 

/  -I  error  was  improperly  discharged,  contrary  to  both  the  letter  and 
the  spirit  of  the  statute. 

WiGHTMAN,  Erle,  and  Crompton,  Js.,  concurred. 

Rule  absolute.(a 

(a)  See  Btot  16  4  17  Vict  o.  82. 
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JAMES  KEYSE  v.  THOMAS  POWELL.    May  6. 

Acloei,  held  by  copyhold  tenare,  contained  an  unopened  coal  mine.  B.  was  tenant,  from  year 
to  year,  of  the  close  to  the  copyholder  in  fee :  B.  in  fact  occupied  the  surface ;  and  it  did  not 
appear  that  in  the  demise  to  B.  there  had  been  any  exception  or  reservatioa  of  the  mine. 
While  B.  was  such  tenant,  in  1821,  the  copyholder  in  fee  granted  the  mine,  for  valuable  con- 
sideration, to  B.  and  P.  In  1832  B.'s  tenancy  from  year  to  year  ceased.  Held  that,  before 
and  at  the  time  of  the  grant  of  1821,  B.  was  in  possession  of  the  mine  by  yirtue  of  his  tenancy 
from  year  to  year,  though  without  the  right  to  work  the  mine :  that  he  therefore,  by  the  grant, 
became  possessed  of  the  mine  for  the  term  without  actual  entry ;  and  that  his  possession  enured  ' 
to  the  benefit  both  of  himself  and  P. ;  and  therefore  B.  and  P.  were  both  possessed  of  the  mine 
from  the  time  of  the  grant,  and  had  not  a  bare  interesse  termini. 

In  184T,  the  assignee  of  B.  and  P/s  term  entered  upon  and  worked  the  mine  :  upon  which  the 
copyholder  in  fee  brought  trespass. 

Held :  that  the  assignee  was  entitled  to  a  rerdiot  upon  an  issue  on  a  plea  that  the  dose  was  not 
plaintiiT's. 

The  assignee  also  pleaded  the  grant  specially,  and  justified  entering  under  it.  The  plaintiff 
replied  that  the  right  of  entry  had  not  accrued  within  twenty  years,  under  stat  3  A  4  W.  4,  c. 
27 ;  which  the  defendant  traversed.  Held  that,  upon  this  issue  also,  the  defendant  was  entitled 
to  the  rerdicu 

Trespass.  The  declaration  (of  3d  July,  1849)  complained  that 
defendant  heretofore,  to  wit,  1st  December,  1847,  and  on  divers  other, 
&c.,  broke  and  entered  divers,  to  wit,  two,  closes  of  plaintiff,  situate,  &c., 
called,  .&c.,  subverted  the  soil,  dug  mines,  pits,  shafts,  and  holes,  and 
out  of  the  mines,  &c.,  raised  and  got  large  quantities  of  earth,  soil, 
minerals,  and  coals  of  plaintiff,  of  and  belonging  to  and  parcel  of  the 
said  closes,  and  took  and  carried  away  and  converted,  &c. 

Plea :  1.  Not  Guilty.     Issue  thereon. 

*2.  That  the  said  closes,  earth,  soil,  minerals,  and  coals  were  p^-  qo 
not,  nor  was  any,  &c.,  the  closes,  &c.,  of  plaintiff,  in  manner,  ^ 
&c. :  conclusion  to  the  country.     Issue  thereon. 

3.  That  the  closes  in  which,  &c.,  now  are,  and  at  the  several  times 
when,  &c.,  were,  and  from  time  immemorial  have  been,  within  and 
parcel  of  the  manor  of  Abercarne  in  the  county  of  Monmouth,  and 
customary  tenements  of  the  said  manor,  demised  and  demisable  by  copy 
of  the  court  rolls  of  the  said  manor,  by  the  lord  of  the  said  manor,  or 
by  his  steward  of  the  court  of  the  said  manor  for  the  time  being,  to  any 
person  or  persons  willing  to  take  the  same,  in  fee  simple  or  otherwise, 
at  the  will  of  the  lord  of  the  manor,  according  to  the  custom  of  the 
manor.  That,  long  before  any  or  either  of  the  said  times  when,  &c.,  to 
wit,  on  19th  February,  1820,  the  then  lords  of  the  said  manor,  to  wit, 
&c.,  at  their  court  baron,  then  holden  in  and  for  the  manor,  before  the 
then  steward  of  the  court  of  the  manor,  to  wit,  &;c.,  according  to  the 
custom  of  the  manor,  by  copy  of  the  court  rolls  of  the  manor,  granted 
to  one  Edmond  Lewis  the  said  closes  in  the  declaration  mentioned,  and 
each  of  them,  to  hold  the  same  to  the  said  Edmond  Lewis,  his  heirs 
and  assigns  for  ever,  by  copy  of  the  court  rolls  of  the  manor,  at  the 
will  of  the  lords  of  the  manor,  according  to  the  custom,  &c.  By  virtue 
of  which  said  grant  the  said  Edmond  Lewis  afterwards,  and  before  any 
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of  the  said  times  when,  &c.)  to  wit,  on  the  day  and  year  last  aforesaid, 
entered  into  and  upon  the  said  closes  and  each  of  them,  and  became 
and  was  thereof  seised  in  his  demesne  as  of  fee,  at  the  will  of  the  lords 
of  the  manor,  according  to  the  custom,  &c.  And,  the  said  Edmond 
Lewis  being  so  seised  as  aforesaid  of  the  said  closes  in  which,  &c.,  after- 
*1  ^X^  ^^^^^^  *^^  before  any  of  the  said  times  *when,  &c.,  to  wit,  on 

^  3d  March,  1821,  by  a  certain  indenture  then  made  between  the 
said  Edmond  Lewis  of  the  one  part,  and  one  Richard  Branthwaite  and 
one  Thomas  Prothero  of  the  other  part  (profert),  the  said  Edmond 
Lewis  did  grant,  demise,  lease,  and  to  farm  let  unto  the  said  Richard 
Branthwaite  and  Thomas  Prothero,  their  executors,  administrators,  and 
assigns,  all  the  veins  of  coal  that  then  were,  or  should  or  might  there- 
after during  the  term  thereby  granted  be  found  out  or  discovered,  in, 
upon,  or  under  the  said  closes  in  which,  &c.,  together  with  full  liberty, 
power,  and  authority,  at  all  times  during  the  said  term  thereby  granted, 
by  all  the  usual  and  accustomed  means  whatever,  to  search  for,  work, 
raise,  get  up,  convey,  and  carry  away  all  the  said  coal ;  also  full  liberty, 
&c.  (to  carry  other  coal  along  the  roads  or  levels).     To  have  and  to 
hold  the  said  veins  of  coal,  and  all  and  every  the  powers  and  authorities 
thereby  demised,  unto   the   said   Richard   Branthwaite  and   Thomas 
Prothero,  their  executors,  administrators,  or  assigns,  from  the  day  of 
the  date  thereof,  for  and  during  and  unto  the  full  end  and  term  of 
ninety-nine  years  then  next  ensuing ;  yielding  and  paying  for  the  same, 
unto  the  said  Edmond  Lewis,  his  heirs  and  assigns,  the  yearly  rent  of  a 
peppercorn,  if  the  same  should  be  lawfully  demanded,  at  or  upon,  &c. 
And  also  yielding  and  rendering  unto  the  said  Edmond  Lewis,  his  heirs 
and  assigns,  for  and  during  such  part  of  the  said  term  as  coal  should  be 
got  and  worked  from  the  said  closes,  one  tram  of  coal  monthly.     By 
virtue  of  which  said  demise  the  said  Richard  Branthwaite  and  Thomas 
Prothero  afterwards,  to  wit,  on  the  said  3d  March,  1821,  entered  into 
and  upon  all  and  singular  the  said  premises,  powers,  and  authorities  by 
^.  orn  the  said  indenture  granted,  *with  the  appurtenances,  and  became 

^  and  were  possessed  thereof,  and  interested  therein,  for  the  said 
term  so  to  them  therein  granted  as  aforesaid.  The  plea  then  averred 
several  assignments  of  the  term,  and  entry  and  possession  under  each 
assignment,  the  earliest  being  an  assignment  of  Branthwaite's  moiety 
on  30th  June,  1826 :  and  finally  the  whole  interest  in  the  term  was 
regularly  traced  to  the  defendant,  who  took  the  same  under  an  inden- 
ture of  29th  November,  1842.  By  virtue  of  which  last-mentioned 
indenture  defendant  afterwards,  and  during  the  continuance  of  the  said 
term  by  the  said  indenture  granted,  which  is  not  yet  expired,  and 
before  any  or  either  of  the  said  times  when,  &c.,  entered  into  and  upon 
the  said  premises,  powers,  and  authorities,  and  became  and  was  pos- 
sessed thereof  for  the  said  residue  of  the  said  term  so  therein  granted 
as  aforesaid,  which  is  not  yet  expired,  and  remained  and  continued  so 
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possessed  thereof  until  and  at  and  after  the  said  several  times  when, 
&c.  Wherefore  defendant,  at  the  said  several  times  when,  &c.,  in  a 
lawful,  proper,  and  reasonable  manner,  in  that  behalf,  did  enter  th^ 
said  closes  in  the  declaration  mentioned,  in  order  to  search  for,  work, 
raise,  get  up,  convey,  and  carry  away  the  coal,  &c.  Which  are  the 
said  several  alleged  trespasses,  &c.  Replication:  That  defendant 
entered  upon  the  said  closes  in  which,  &c.,  and  committed  the  said 
trespasses  in  the  declaration  mentioned,  after  the  making  and  passing 
of  a  certain  Act,  &c.  (3  &  4  W.  4,  c.  27),  and  also  after  the  81st  day 
of  December,  1838,  to  wit,  on  1st  December,  1847.  That  the  said 
supposed  right  to  make  such  entry  did  not  first  accrue  to  the  said 
Richard  Branthwaite  and  Thomas  Prothero,  or  to  any  other  person 
through  whom  the  defendant  claims  the  said  interest  in  the  said  closes 
*in  which,  &c.,  or  to  the  defendant,  within  the  true  intent  and  ^^^  o^ 
meaning  of  the  said  Act,  at  any  time  within  twenty  years  next  ^ 
before  the  making  of  the  said  entry.  By  reason  whereof,  and  of  the 
said  period  of  twenty  years  next  before  the  making  of  such  entry  hav- 
ing fully  expired  before  the  making  of  the  same,  without  such  right  of 
entry  having  first  accrued  as  aforesaid  at  any  time  during  the  said 
last-mentioned  period,  the  right  of  the  defendant  to  make  such  entry 
as  aforesaid  had  been  extinguished,  according  to  the  form  and  effect  of 
the  said  statute,  before  and  at  the  said  several  times  when,  &c.  Verifi- 
cation. Rejoinder :  That  the  right  to  make  the  said  entry  did  first 
accrue  within  twenty  years  next  before  the  making  of  the  said  entry : 
conclusion  to  the  country.     Issue  thereon.  I 

On  the  trial,  before  Williams,  J.,  at  the  Monmouthshire  Summer  I 

Assizes,  1852,  it  appeared  that  the  alleged  trespass  was  committed  by  | 

the  defendant  working  the  mine  in  the  third  plea  mentioned.  This 
took  place  in  the  year  1847.  It  was  shown  that  the  places  were  copy- 
hold of  the  manor,  and  that  the  several  conveyances  were  effected  as  ^ 
stated  in  the  third  plea,  and  according  to  the  dates  there  given :  but  f 
the  jury  found  that,  down  to  the  act  complained  of,  there  had  been  no 
actual  entry  upon  or  working  of  the  mine.  The  grant  of  1821  pur- 
ported to  be  made  in  consideration  of  500/.  paid  by  the  two  grantees  to 
the  grantor.  It  further  appeared  that,  before  and  at  the  time  of  the 
graat  of  the  term,  Branthwaite,  one  of  the  grantees,  was  tenant  from 
year  to  year,  to  the  grantor  Edmond  Lewis,  of  the  land  under  which 
i^he  mine  lay,  and  was  in  actual  occupation  of  the  surface.  It  did  not 
appear  by  what  conveyance  this  tenancy  was  created,  nor  whether  there 
was  any  ^exception  or  reservation  of  the  mine.  Branthwaite  r^^q*; 
continued  so  to  occupy  the  surface  until  his  death,  which  occurred  ^ 
in  1831 :  and,  in  1882,  his  executrix  gave  up  possession  of  the  surface 
to  the  then  copyholder  in  fee.  The  copyhold  estate  in  fee  was  shown 
to  have  legally  come  to  John  Rees ;  who,  at  a  court  held  on  19th 
February,  1839,  surrendered  to  the  use  of  Barbara  Keyse,  wife  of  the 
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plaintiff,  and  daughter  of  Edmond  Lewis,  to  her  use  and  behoof  for 
life^  remainder  to  the  uSe  and  behoof  of  the  customary  heirs  of  her 
body  by  the  plaintiff,  and,  in  default  of  such  issue,  to  the  use  and 
behoof  of  the  plaintiff,  his  customary  heirs  and  assigns :  and  Barbara 
Keyse  was  thereupon  admitted  to  hold  to  the  several  uses  aforesaid. 
She  was  living  at  the  time  of  action  brought. 

The  learned  Judge,  upon  this  evidence,  directed  a  verdict  for  the 
plaintiff  on  all  the  issues,  reserving  leave  to  move  to  enter  a  verdict  for 
defendant  on  the  issues  upon  the  second  and  third  pleas.  In  Michael- 
mas Term,  1852,  Watson  obtained  a  rule  Nisi  accordingly. 

The  case  was  argued  in  last  Hilary(a)  and  Easter(6)  Terms. 

Whately^  Keating^  and  J.  Gray  showed  cause. 

First,  as  to  the  issue  on  stat.  3  &  4  W.  4,  c.  27.  The  action  is 
brought  upon  a  trespass  committed  in  1847 :  and  the  question  is,  whe- 
ther the /entry  of  the  defendant  then  made  was  barred  by  the  statute. 
It  is  80  barred,  *under  sects.  2,  3,  unless  a  right  of  entry  in  the 
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mine  first  accrued  to  the  defendant,  or  some  one  through  whom 


he  claims,  within  the  twenty  years  preceding  1847.  The  defendant 
insists  on  the  lease  of  1821,  that  is,  on  the  estate  or  interest  assured 
by  an  instrument  "  other  than  a  will :"  but,  under  this,  the  right  first 
accrued  at  the  time  when  the  lessee  <<  became  entitled  to  such  posses- 
sion or  receipt  by  virtue  of  such  instrument :"  the  right  of  entry  was 
therefore  barred  in  1841,  and  ever  since.  In  answer  to  this,  the  de- 
fendant will  contend  that  the  lease,  being  for  valuable  consideration, 
had  the  effect  of  a  bargain  and  sale  for  the  term  of  ninety-nine  years 
(not  requiring  enrolment,  under  stat.  27  H.  8,  c.  16,  as  conveying  no 
estate  of  freehold),  and  that  the  Statute  of  Uses,  27  H.  8,  c.  10,  s.  1, 
vested  the  possession  in  the  lessee.  But  the  Statute  of  Uses  iloes  not 
extend  to  copyhold  lands;  Rowden  v,  Malster,  Cro.  Car.  42,  44,  Walker 
V,  Walker,  1  Ves.  Sen.  54,  Gilbert  on  Tenures,  p.  182,  1  Scriven  on 
Copyholds,  p.  86,  4th  edition.  The  lease,  therefore,  operated  only  at 
common  law,  and,  till  actual  entry,  gave  no  possession,  but  only  an 
interesse  termini;  Doe  dem.  Rawlings  v.  Walker,  5  B.  &  C.  Ill,  119 
(E.  C.  L.  R.  vol.  11),  Co.  Litt.  270  a,  Wheeler  v.  Montefiore,  2  Q.  B. 
133  (E.  C.  L.  R.  vol.  42).  Further,  the  defendant  insists  that  Branth- 
waite,  being  already  in  possession  of  the  surface  as  tenant  from  year 
to  year,  was  also  in  possession  of  the  mine,  and  therefore  could  not 
actually  enter,  upon  taking  the  lease  of  the  mine ;  so  that  the  possession 
would  be  only  continued  under  the  lease.  But,  first,  Branthwaite  would, 
by  taking  the  lease,  be  estopped  from  denying  that  the  lessor,  under 
♦l^Ql  *^'^^™  ^^®  plaintiff  claims,  had  power  to  grant  the  mine.  Se- 
^  condly,  the  lease  was  to  him  and  another,  Prothero.     Now, 

(a)  JaDuarj  28tb,  1853,  before  Lord  Campbell,  C.  J.,  Coleridge,  Wightman,  and  Erie,  Js. :  ap4 
J.iuuary  29th,  1853,  Before  Lord  Campbell,  C.  J.,  Coleridge  and  Erie,  Js. 

{h)  April  2 let,  1853.    Before  Lord  Campbell,  C.  J.,  Coleridge,  Wightman,  and  Erie,  Js. 
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supposing  that,  Tvhere  a  tenant  from  year  to  year  takes  a  lease  of  a 
longer  term  to  himself  alone,  the  possession  is,  prim&  facie,  to  be  con- 
Btraed  as  continuing  without  interruption  under  the  lease,  that  presump- 
tion is  negatived  where  the  new  interest  is  not  given  to  the  same  party, 
but  to  him  and  another  jointly.  That  the  possession  of  the  surface 
does  not  necessarily  carry  with  it  the  possession  of  the  mine,  appears 
from  Rich  dem.  Lord  GuUen  v.  Johnson,  2  Str.  1142,  where  the  lord  of 
the  manor,  in  actual  possession  of  the  manor,  was  barred  by  a  twenty 
years'  possession  of  the  mine,  in  ejectment  for  the  mine :  and  the  same 
principle  is  shown  from  Curtis  t;.  Daniel,  10  East,  273.  The  possession 
of  the  surface  and  the  mine  may  go  together :  but  the  two  may  be  sepa- 
rated ;  and  then  they  are  as  distinct  as  several  closes ;  Humphries  v, 
Brogden,  12  Q.  B.  739  (E.  C.  L.  R.  voL  64).  The  defendant  is  in  the 
position  of  a  party  who,  having  a  term  in  an  upper  chamber,  takes  a 
lease  of  a  lower  one :  he  must  enter  into  the  lower  chamber,  or  he  will 
not  be  possessed  of  it.  The  plaintiff's  possession  of  the  land,  including 
the  mine,  is  derived  from  his  wife :  a  surrender  was  made  to  her,  and 
she  was  admitted  thereon,  in  1839 ;  and  the  plaintiff  thereupon,  with- 
out further  conveyance,  was  possessed  in  her  right.  But  the  defendant 
is  not  copyholder :  he  has  never  been  admitted  himself,  nor  has  any  one 
through  whom  he  claims  been  admitted:  even  a  surrender,  without 
admittance,  would  not  make  him  tenant ;  Berry  v.  Greene,  Cro.  Eliz. 
349,  Rex  v.  Dame  Jane  St.  John  Mildmay,  5  B.  &  Ad.  254  (E.  C.  L. 
R.  vol.  27).  Next,  the  defendant  contends  that  *stat.  3  &  4  W.  r^^.^^ 
4,  c.  27,  is  inapplicable  to  mines ;  for  that  the  mine,  as  distinct  ^ 
from  the  rest  of  the  land,  is  not  a  corporeal  hereditament.  Wilkinson 
V.  Proud,  11  M.  &  W.  33,t  is  a  decision  to  the  contrary :  though  a 
mere  right  to  take  coal  in  the  land  of  another  is  incorporeal,  and  may 
be  claimed  by  prescription,  a  mine  lies  in  livery.  [Lord  Campbell, 
C.  J. — What  do  you  say  to  the  case  of  an  unopened  mine  ?]     Livery  4 

may  be  made  symbolically :  but  mines  are  generally  accessible  in  fact ; 
Bainbridge  on  Mines,  97.  In  M'Donnell  v.  M'Kinty,  10  Irish  Law  Rep. 
514,  it  was  held  that,  where  the  owner  of  land  conveyed  it  in  fee,  with 
an  express  exception  of  mines,  his  right  to  the  mines  was  not  barred 
by  his  not  working  them  for  twenty  years.  But  here  the  defendant, 
and  those  through  whom  he  claims,  have  never  been  in  possession  of 
the  mine  as  distinct  from  the  surface.  His  right,  therefore,  runs  from 
the  lease  of  1821,  and  is  extinguished,  the  statute  destroying  the  right, 
and  not  simply  barring  the  remedy. 

Secondly,  as  to  the  issue  on  the  plea  that  the  closes  are  not  the 
plaintiff's.  The  defendant,  on  this  issue,  must  make  out  his  actual 
Dossession  under  the  lease  at  the  time  of  the  trespass ;  for,  primfi  facie^ 
the  plaintiff,  being  tenant  of  the  land,  is  in  possession  of  the  mine. 
The  question  therefore  upon  this  plea  is  substantially  involved  in  that 
on  the  other. 

VOL.  II.— 14 
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Watson  and  Sir  T.  Phillips^  contri. — First,  the  defendant  is  entitled 
to  the  verdict  on  the  issue  on  the  second  plea.  The  plaintiff  has  nevei 
had  possession  of  the  mine.  Branthwaite,  when  tenant  from  year 
*14n  **'^  y®^^>  ^Jid  before  the  lease  for  ninety-nine  years,  was  legally 
^  in  possession  of  the  whole,  surface  and  mine.  The  different 
interests  of  owners  of  the  mine  and  of  the  surfaces,  where  there  has 
been  a  severance,  were  much  discussed  in  Humphries  v,  Brogden.  In 
such  case,  if  an  injury  be  done  to  the  mine,  the  remedy  for  the  owner 
of  the  mine  is  by  an  action  of  trespass,  not  an  action  on  the  case  for 
injury  to  the  reversion.  But,  where  there  has  been  no  such  severance, 
the  tenant  of  the  surface  is  tenant  of  the  mine :  he  is  the  legal  pos- 
sessor, though  he  commits  waste  if  he  work  the  mine ;  Saunders's  Case, 
5  Rep.  12  a.  [Lord  Campbell,  C.  J. — It  is  like  the  case  of  timber.] 
The  law  is  clearly  shown,  in  the  case  of  copyhold  land,  by  Bourne  v. 
Taylor,  10  East,  189,  and  Lewis  v.  Branthwaite,  2  B.  &  Ad.  437  (E. 
C.  L.  B.  vol.  22) ;  and,  in  the  case  of  land  in  general,  by  Raine  r. 
Alderson,  4  New  Ca.  702.  Then,  Branthwaite  being  in  possession  of 
all,  a  lease  of  the  mines  for  ninety-nine  years  was  granted  to  him  and 
Prothero.  Branthwaite  could  not  enter,  because  he  was  already  in  pos- 
session :  he  is  therefore  possessed  of  the  mines  for  the  ninety-nine  years. 
Where  entry  cannot  be,  possession  vests  without  any  act  done ;  Brown 
ing  v.  Boston,  Plowd.  181,  133,  Digges*s  Case,  1  Rep.  173  a,  174  a, 
Littleton,  sect.  460.  The  possession  enures  to  the  title ;  Taylor  dem. 
Atkyns  v.  Horde,  1  Burr.  60,  90.  [Coleridgb,  J. — Do  you  say  that 
at  that  time  the  copyhold  tenant  in  fee  could  not  have  granted  a  lease 
of  the  mines  to  a  third  person  ?]  He  could  not  have  granted  such  a 
lease  in  possession  without  the  concurrence  of  Branthwaite.  Then  the 
*14^1  P^^^^^^^^^  ^f  Branthwaite,  one  joint-tenant,  enures  to  bpth  *joint- 

^-'  tenants ;  Smales  v.  Dale,  Hob.  120  (5th  ed.).  The  two  could 
not,  for  instance,  have  brought  ejectment  in  1825  against  Lewis.  It  is 
therefore  tinnecessary  to  inquire  whether  this  lease  could  operate  under 
the  statute  of  uses;  though  the  objection  that  it  cannot  is  not  one 
which  the  lessor  is  entitled  to  make,  since  the  lord  only  can  be  preju- 
diced. Then,  in  1832  the  tenancy  from  year  to  year  ceases,  and  the 
possession  of  the  surface  reverts  to  Lewis :  but  the  possession  of  the 
mines  is  not  affected  thereby.  The  consequence  is  that  the  mines  are 
severed,  and  remain  in  the  possession  of  the  termors  for  the  ninety- 
nine  years.  It  is  not  disputed,  on  the  part  of  the  defendant,  that  mines, 
when  severed  by  distinct  exception  or  grant  from  the  rest  of  the  land, 
lie  in  livery  and  are  part  of  the  inheritance:  perhaps,  as  Alderson,  B., 
suggested  in  Wilkinson  v.  Proud,  11  M.  &  W.  86,t  there  might  be  a 
symbolical  livery  of  seisin.  On  the  other  hand,  Mr.  Preston,  in  hia 
remarks  upon  Shop.  Touchs.  96,  7th  ed.,  suggests  that  an  opened  mine 
lies  in  livery,  but  an  unopened  mine  in  grant.  But  here  the  grant  of 
the  mine  to  a  person  already  in  possession  (by  having  possession  of  the 
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surface)  gives  as  complete  possession  of  the  mine  as  a  release  of  land 
does  to  a  party  in  possession  under  the  statute  of  uses  bj  bargain  and 
Bale  for  a  year.  So,  if  trees  be  excepted  from  a  lease  of  land,  they 
will  pass  by  grant  of  the  reversion ;  Liford's  Case,  11  Rep.  46  b, 
50  a. 

Nest,  as  to  the  issue  on  the  third  plea.  The  defendant  was  not 
barred,  he  and  those  through  whom  he  claims  not  being  out  of  posses- 
sion for  twenty  years,  nor  at  all.  [Wightman,  J. — When  do  you  say 
the  defendant's  right  of  entry  accrued  ?]  It  never  was  reduced  to  a 
mere  right  of  entry:  there  has  been  uniform  *possession.  Stat,  r^^^q 
3  &  4  W.  4,  c.  27,  8.  2,  refers  only  to  the  right  to  enter  into  that  *- 
which  is  in  the  possession  of  another.  [Wightman,  J. — Your  argument 
then  comes  to  this,  that  the  statute  does  not  apply  at  all.  But  you  have 
pleaded  as  though  it  did.]  The  plea  confesses  the  possession  in  the 
plaintiff,  but  claims  right  of  entry :  and  the  replication  asserts  that  this 
right  first  accrued  more  than  twenty  years  upon  the  entry.  [Wight- 
man,  J. — And  then  you  assert  that  it  first  accrued  within  the  twenty 
years :  when  was  that  first  accruing  ?  Erle,  J. — I  suppose  you  say  it 
accrued  at  the  time  of  the  entry,  eo  instanti.]  Yes :  the  possession  of 
the  plaintiff  at  that  time  is  confessed :  and  the  defendant  is  shown  to 
have  a  right  to  enter  upon  that  possession,  by  virtue  of  his  own  unin- 
terrupted possession  up  to  the  time  at  which  the  plaintiff's  possession  is, 
by  the  confession,  admitted  to  exist.  The  replication  admits  the  facts 
upon  which  the  defendant  insists,  down  to  and  including  the  assignment 
of  the  lease  to  the  defendant.  [Eble,  J. — According  to  the  old  mode 
of  pleading,  you  would  have  given  express  colour  to  the  plaintiff.]  This 
view  relieves  the  case  from  the  difficulties  which  have  sometimes  been 
suggested  as  to  the  application  of  statutes  of  limitations  to  mines,  opened 
or  unopened,  as  well  as  to  tithes ;  Hodgkinson  v.  Fletcher,  8  Doug.  81, 
Dean  and  Chapter  of  Ely  v.  Cash,  15  M.  &  W.  617.t(a)  M'Donnell  v. 
M*Einty,  10  Irish  Law  Rep.  514,  has  not  been  distinguished  from  the 
present  case :  the  question  there  was  whether  the  right  to  a  mine  severed 
from  the  land,  which  had  not  been  worked  for  twenty  years,  was  barred ; 
and  it  was  held  not  to  be  barred.  Cfur.  adv.  vuU. 

♦Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  r^^^^ 
Court.    After  stating  the  pleadings,  his  Lordship  proceeded  as  '- 
follows. 

It  seems  to  us  that  the  defendant  is  entitled  to  have  the  verdict  entered 
for  him  on  the  plea  of  Not  possessed.  We  think  that,  at  the  time  when 
the  alleged  trespasses  were  committed,  the  defendant  must  be  considered 
as  having  been  in  possession  of  the  minerals  demised  to  Branthwaite  and 
Prothero  by  the  lease  of  8th  March,  1821. 

To  arrive  at  this  conclusion,  it  is  not  necessary  to  consider  the  opera- 
tion of  the  Statute  of  tJses  upon  such  a  lease,  or  to  enter  into  various 

(a)  See  Dean  of  Ely  v.  Bliss,  2  De  G.  M'K.  4  0.  459 
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other  subtleties  which  were  presenled  to  us  in  the  course  of  the  argument 
on  both  sides.     The  foundation  of  our  opinion  is,  that,  at  the  time  wheu 
the  lease  was  executed  and  the  term  granted  by  it  commenced,  Branth- 
waite,  one  of  the  lessees,  was  tenant  of  the  farm  under  which  the  minerals 
demised  lie.     Being  in  possession  of  the  surface,  in  point  of  law  he  was 
in  possession  of  the  minerals.     He  had  no  right  to  work  the  minerals 
If  he  had  done  so,  it  would  have  been  waste ;  but  the  lessor  could  not 
have  sued  him  in  trespass ;  and,  if  strangers  had  worked  the  minerals, 
even  without  breaking  the  surface,  Branthwaite  might  have  maintained 
trespass  against  them.     The  surface  and  the  minerals  may  be  dissevered 
in  title,  and  become  separate  tenements,  as  appears  abundantly  from  the 
cases  cited ;  Curtis  t^.  Daniel,  10  East,  273,  and  Humphries  v.  Brogden, 
12  Q.  B.  739  (E.  C.  L.  R.  vol.  64).     But  the  premmption  is  to  the  con- 
trary :  and  here  there  is  nothing  to  rebut  the  presumption,  down  to  the 
time  when  the  lease  of  the  minerals  was  granted.     When  Branthwaite 
^-iAf-^  became  tenant  of  the  surface,  the  minerals  belonged  to  the  ^lessor ; 
-*  and  they  cannot  be  considered  as  excepted  from  the  demise  any 
more  than  timber  trees.    This  doctrine  never  has  been  questioned,  unless 
with  regard  to  minerals  under  a  copyhold   tenement,  as  between  the 
tenant  and  the  lord.     And  in  Lewis  v.  Branthwaite,  2  B.  &  Ad.  437  (E. 
C.  L.  R.  vol.  22),  it  was  held  that,  although  the  property  in  the  minerals 
be  in  the  lord,  the  possession  of  them  is  in  the  tenant,  and  that  the 
tenant  may  maintain  trespass  against  the  owner  of  an  adjoining  colliery 
for  breaking  and  entering  the  subsoil  and  taking  the  minerals.     Lord 
Tenterden  there  says :  "  The  general  rule  being  that  he  who  has  the 
surface  has  the  subsoil,  it  seems  to  me  that  the  copyholder  has  possession 
of  the  subsoil,  though  he  may  have  no  property  in  it."     Littledale,  J., 
adds :  ^^  It  is  not  disputed  that  a  freeholder,  or  one  holding  under  him 
for  life,  for  years,  or  at  will,  has  possession  of  the  soil  from  the  surface 
to  the  centre  of  the  earth ;  but  it  is  said  that  there  is  a  distinction  in  this 
respect  between  a  copyholder  who  is  the  tenant  at  will  of  the  lord  and  a 
tenant  of  a  freeholder."     ^^It  seems  to  me  that  the  possession  of  the 
soil  is  in  the  copyholder  from  the  surface  down  to  the  centre  of  the 
earth."     Patteson,  J.,  fully  concurs,  saying:  "There  is  no  distinction 
between  a  tenant  holding  under  a  freeholder,  and  a  copyholder  holding 
at  the  will  of  the  lord,  according  to  the  custom  of  the  manor,  as  far  as 
possession  of  the  property  is  concerned.     Although  the  copyholder  may 
have  no  right  to  make  use  of  the  minerals,  he  has  a  sufficient  possession 
to  maintain  trespass  against  a  wrongdoer." 

Branthwaite  thus  having  been  in  possession  of  the  minerals  as  tenant 
*ia.fil  ^^^^  y®*^  *^  y®**^  when  the  lease  of  *them  to  him  and  Prothero 
^  for  ninety-nine  years  was  granted,  is  it  to  be  said  that  this  lease 
ousted  him  and  revested  the  possession  in  the  lessor  ?  Branthwaite 
must  be  considered  as  continuing  in  possession,  his  estate  being  enlarged 
by  the  lease.     Being  already  in  possession,  there  could  be  no  necessity 
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for  any  entry  to  put  him  in  possession  under  the  lease ;  and  we  have 
not  been  told  how  he  could  have  entered  upon  himself.  When  the  lease 
was  executed,  he  was  then  in  a  situation  to  have  taken  a  release  in  fee 
of  the  minerals,  or  any  intermediate  interest  between  the  fee  simple 
and  a  tenancy  from  year  to  year:  a  lease  for  ninety-nine  years  must 
for  this  purpose  operate  in  the  same  manner  as  a  release  for  that  term. 
Had  Branthwaite  been  the  sole  lessee  of  the  minerals,  the  point  does 
not  appear  to  admit  of  any  doubt.  Does  it  make  any  difference,  for 
this  purpose,  that  the  lease  was  to  him  and  another  ?  Must  not  his 
possession  under  the  lease  be  construed  the  possession  of  himself  and 
his  co-lessee  ?  Branthwaite  being  lawfully  in  possession  under  the  lease, 
his  possession  enures  for  the  benefit  of  both ;  and  the  interest  passing 
by  the  lease  cannot  be  considered  a  mere  interesse  termini.  The  lessor 
could  not  have  entered  upon  Branthwaite,  as  far  as  the  minerals  are 
concerned ;  and  neither  the  lessor  nor  any  claiming  the  reversion  under 
him  can  be  considered  as  having  been  in  possession  at  any  time  since 
the  lease  was  executed.  There  was  a  privity  between  the  two  lessees 
sufficient  to  make  the  possession  of  the  one  the  possession  of  both ;  and 
under  the  circumstances  there  was  no  act  to  be  done  by  Prothero  to 
convert  the  interesse  termini  into  a  vested  interest  in  possession. 

For  these  reasons,  the  defendant,  who  has  in  him  all  *the  inte-  r^-iAj 
rest  of  the  two  lessees,  must  be  considered,  in  so  far  as  regards  *- 
the  plea  we  are  now  considering,  as  lawfully  in  possession  when  he  com- 
mitted the  alleged  trespasses  in  working  the  mine. 

If  Branthwaite  and  Prothero  are  to  be  considered  as  having  been 
once  lawfully  in  possession  under  the  lease,  it  further  appears  to  us  that 
the  defendant  is  entitled  to  a  verdict  upon  the  issue  arising  out  of  tho 
replication  of  the  Statute  of  Limitations  to  the  special  justification. 
This  plea,  confessing  and  avoiding,  admits  that  the  plaintiff  was  de  facto 
in  possession  when  the  defendant  entered  to  commit  the  trespasses, 
is  founded  upon  a  right  in  the  defendant  to  enter  and  take  the  coals  as 
assignee  of  the  lease.  The  plaintiff  replies  that  the  right  of  entry 
relied  upon  did  not  first  accrue  to  the  defendant  or  those  under  whom 
he  claims  within  twenty  years. 

If  the  defendant  is  confined  to  a  right  of  entry  under  the  lease,  sup- 
posing that  till  the  entry  to  commit  the  trespasses  complained  of  there 
never  had  been  any  entry,  and  that  the  lease  till  then  continued  only 
an  interesse  termini,  the  issue  must  be  found  for  the  plaintiff;  for  more 
than  twenty  years  had  elapsed  since  the  granting  of  the  lease  and  the 
first  accruing  of  the  right  to  enter  under  it.  But  we  think  that  the 
defendant  was  at  liberty  to  set  up  any  right  of  entry  which  was  vested 
in  him,  possession  once  having  been  taken  under  the  lease,  and  that  he 
is  not  driven  to  rely  on  a  right  of  entry  when  the  lease  is  supposed  only 
to  have  given  an  interesse  termini.  If  this  be  so,  the  evidence  at  the 
trial  showed  a  possession  of  the  minerals  by  Branthwaite  and  Prothero 
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under  the  lease  by  reason  of  Branthwaite's  tenancy  of  t^e  supcrincam- 
*14^1  ^^"^  surface;  and  the  ^possession  under  the  lease  may  be  sup- 
^  posed  to  have  continued  till  they  were  dispossessed  within  twenty 
years  before  the  time  when  the  defendant  entered  to  commit  the  alleged 
trespasses.  Upon  this  ouster,  a  new  right  of  entry  would  accrue ;  and 
this  may  well  be  the  right  of  entry  on  which  the  defendant  relies  in  his 
special  justification.  But  this  right  of  entry  first  accrued  within  twenty 
years.  ^ 

Therefore  on  both  issues  there  ought  to  be 

Judgment  for  the  defendant. 


The  following  case  is  inserted  here  on  account  of  its  connexion  with 
the  case  which  immediately  succeeds  it. 

The  Trustees  of  The  BIRKENHEAD  DOCKS,  Appellants,  v.  The 
Overseers  of  the  Poor  of  the  Township  of  BIRKENHEAD.  [June 
3,  1852.] 

The  Trasteea  of  Birkenhead  Docks  are  empowered,  by  statute,  to  take  lands  by  porebase,  Ae.,  to 
construct  works,  to  resell,  or  lease  land  not  wanted,  to  impose,  within  a  certain  amount,  such 
rates  for  vessels  using  their  dock  as  they  may  think  proper,  and  to  rary  these  rates,  and  to  lease 
their  wharfs,  quays,  Ac.  They  are  also  empowered  to  borrow  money  on  the  security  of  the 
rates.  All  sums  receiyed  from  rates,  or  the  sale  or  rents  of  land,  are  to  be  laid  out  by  them  in 
defraying  the  costs  of  the  works,  paying  officers  and  servants,  carrying  the  Act  into  exeeutAon 
and  paying  the  interest  and  principal  of  moneys  borrowed. 

Held :  that  they  were  rateable  to  the  poor  in  respect  of  their  premises : 

For  that,  assuming  that  the  purposes  to  which  all  the  sums  are  appropriated  by  the  statute  are 
public,  still  it  did  not  appear  that  the  rates  must  be  kept  down  so  as  only  to  meet  sach  appro- 
priation ;  and  therefore  it  could  not  be  considered  that  Uie  Legislature  had  absolutely  disposed 
of  all  the  profits  to  purposes  other  than  the  poor-rate,  or  that  the  poor-rate  might  not  properiy 
be  paid  before  ascertaining  the  sum  which  would  be  wanted  for  such  other  purposes. 

Notice  being  given  of  an  appeal  against  a  rate  for  the  relief  of  the 
poor  of  the  Township  of  Birkenhead  in  Cheshire,  made  24th  April, 
♦11Q1  1851,  a  case,  in  effect  as  follows,  was  stated,  by  consent  and  bj 
^  *order  of  Wightman,  J.,  under  stat.  12  &  18  Vict,  c.  45,  s.  11, 
for  the  opinion  of  this  Court :  the  Acts  of  Parliament,  after  mentioned, 
to  form  part  of  the  case. 

The  Township  of  Birkenhead,  in  the  county  of  Chester,  was  placed 
under  the  management  of  public  commissioners  by  the  Act  of  Parlia- 
ment, 3  &  4  W.  4,  c.  Izviii.  (local  and  personal,  public).  In  1844,  an 
Act,  7  &  8  Vict.  c.  Ixxix.  (local  and  personal,  public),  was  passed,  inti- 
tuled «  An  Act  for  constructing  tidal  basins,  a  dock,  and  other  work;« 
at  Birkenhead,  in  the  county  of  Chester;  and  for  other  purposes." 
And  it  was  thereby  enacted,(a)  that  the  commissioners  constituted  under 
dtat.  8  &  4  W.  4,  above  referred  to,  should  be  the  Commissioners  for 

(a)  Section  1. 
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carrying  that  Act  into  execution,  and  should  be  called  "The  Com- 
missioners of  the  Birkenhead  Docks,"  and  (a)  should  have  authority 
♦to  borrow  on  the  credit  of  the  rates  and  tolls  by  that  Act  grant-  -.^-  -^ 
cd,  and  of  any  property  vested  in  the  said  Commissioners  by  ^ 
virtue  of  that  Act,  a  sum  not  exceeding  400,0002. ;  and,  as  a  security, 
the  Commissioners  might  assign  over  the  said  rates,  tolls,  and  property, 
or  any  part  thereof,  to  the  person  advancing  or  lending  the  same,  by 
way  of  mortgage,  in  the  manner  and  form  therein  directed  and  pro- 
vided, and  subject  and  according  to  the  provisions,  and  the  true  intent 
and  meaning  of  the  Act  in  that  behalf. 

By  an  Act,  8  &  9  Vict.  c.  iv.  (local  and  personal,  public),  additional 
powers  were  given  to  the  Commissioners,  enabling  them  to  borrow  a 
further  sum  of  money  not  exceeding  600,0002.,  on  mortgage  as  afore- 
said, and  to  make  a  floating  dock  within  Wallasey  Pool. 

By  two  other  Acts,  10  &  11  Vict.  cc.  cclxiv.,  cclxv.,  (both  local  and 
personal,  public),  additional  powers  were  conferred  upon  the  Commis- 
sioners in  reference  to  the  Birkenhead  Docks. 

♦By  another  Act,  of  11  &  12  Vict.  c.  cxliv.  (local  and  per-  r^-tf-^ 
sonal,  public),  entitled  «<  An  Act  to  alter  and  amend  the  several  ^ 
Acts  relating  to  the  Birkenhead  Commissioners'  Docks,  and  to  transfer 
the  several  powers  of  the  said  Commissioners  to  a  corporate  body  to  be 
entitled  ^  The  Trustees  of  the  Birkenhead  Docks ;'  and  for  other  pur- 
poses," the  several  rights,  duties,  powers,  authorities,  privileges,  and 
immunities  conferred  upon  the  said  Commissioners  by  the  former  Acts, 
for  carrying  into  execution  the  several  purposes  and  provisions  of  the 

(o)  Sect.  39. 

By  toctfl.  55,  56,  the  Commission  era  of  Woods  and  Forests  were  empowered  to  make  grants,  or 
sales  or  leases,  of  Crown  lands  to  the  Doek  Oommissionen ;  and,  by  the  67th  and  following  seo- 
tions,  the  Commissionera  last  mentioned  hare  power  to  purchase  lands. 

Sect  124  giyes  them  power  to  resell,  or  demise  for  terms  of  years,  land  not  wanted. 

Sect.  125  gires  them  power  to  constnaot  basins,  docks,  quays,  wharfs,  and  other  works. 

8eet  153  enacts:  "That  it  shaU  be  lawful  for  the  Commissionera  to  demand  and  receive  for 
erery  ressel  which  shall  enter  any  of  the  basins  or  docks  to  be  constructed  under  the  authority 
of  this  Act  any  sum  not  exceeding  the  seyeral  rates  following ;"  Ac. 

Sect  191  empowera  the  Commissionera  to  lease  or  grant  the  use  or  occupation  of  quays, 
wharfs,  Ac. 

Sect  225  enacts :  *'  That  it  shall  be  lawful  for  the  Commisfionen  to  flx  and  determine  the 
tolls  to  be  taken  by  virtue  of  this  Act,  but  so  neTcrtheless  as  not  to  exceed  the  respective  sums 
hereinbefore  authorised  to  be  received ;  and  it  shall  also  be  lawful  for  the  Oommissionen  from 
time  to  time  to  lower,  reduce,  or  alter  all  or  any  of  the  said  tolls,  and  again  to  raise  the  same  to 
such  amount  as  they  shall  think  proper,  not  exceeding  the  respective  sums  by  this  Act  authorized 
to  be  raceived." 

Sect  227  enacts :  "  That  all  sums  of  money  which  shall  be  received  by  the  Commissionera 
from  the  rates  and  tolls  granted  by  this  Act,  and  all  sums  arising  fVom  the  sale  of  any  lands,  or 
the  rants  thereof,  shall  be  applied  by  the  Commissionera  in  defraying  the  costs,  charges,  and 
expenses  of  keeping  In  repair  and  from  time  to  time  deepening,  elaansing^  Improving,  and  main- 
taining the  sea  wall,  basins,  dock,  embankment,  roads,  cuts,  drains,  culverts,  and  other  works 
which  may  be  erected  or  made  under  the  authority  hereof,  and  of  paying  the  olBcen  and  ser- 
vants employed  by  the  Commissionera  in  and  about  and  concerning  the  same,  and  of  otherwise 
earrying  this  Act  into  execution,  and  for  paying  the  interest  and  repaying  the  principal  of  any 
Min  cf  money  which  shall  be  borrowed  by  the  Commissionera  under  this  Act,  under  such  reguUv- 
tioDs  md  conditions  as  the  Commissionera  may  from  time  to  time  think  reasonable." 
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said  fornier  Acts  and  that  Act,  were  vested  in  certain  persons  inereby 
iniorporated   by   the   name    of   ''The   Trustees   of   The   Birkenhead 

Docks.'X«) 

In  pursuance  of  the  powers  given  to  them  by  the  said  Actg  of  Par- 
liament, the  said  Commissioners  and  Trustees  have  accordingly  bor- 
rowed the  sum  of  450,000Z.  upon  mortgage  as  aforesaid,  and  have 
erected  and  built  two  docks,  called  The  Morpeth  Dock,  and  The  Egerton 
Dock ;  which  are  now  completed,  and  used  by  shipping  frequenting  or 
arriving  in  the  river  Mersey.  And  they  are  now  in  progress  of  erect- 
ing a  great  float  and  other  outer  works,  which  are  not  yet  completed. 
Among  other  works  erected  on  the  land  vested  by  the  said  Acts  in  the 
said  Trustees,  and  completed,  are  certain  offices,  workshops,  and  pre- 
mises, erected  and  built  by  the  said  Commissioners  and  Trustees  on 
land  so  vested  in  them,  which  is  in  the  township  of  Birkenhead,  in  the 
county  of  Chester :  which  offices,  workshops,  and  premises  are  nov, 
'''and  were  at  the  time  of  the  making  of  the  poor  rate  herein- 
after mentioned  and  now  in  question,  in  the  actual  and  exclusive 
occupation  of  the  said  Trustees  under  the  authorities,  and  solely  for 
the  purposes,  of  the  said  Acts  of  Parliament.  And  the  said  offices, 
workshops,  and  premises  are  hereby  admitted,  for  the  purposes  of  this 
case,  to  be  of  the  annual  value  of  550Z.,  and,  if  rateable  to  the  poor, 
to  be  of  the  rateable  value  of  500Z.,  as  stated  in  the  extract  from  the 
rate  hereinafter  mentioned. 

The  Overseers  of  the  township  of  Birkenhead  have  assessed  a  por- 
tion of  the  said  Birkenhead  Dock  Estate,  namely,  the  said  offices,  work- 
shops, and  premises,  to  the  relief  of  the  poor. 

The  rate  was,  on  28th  April,  1851,  duly  made,  allowed,  and  publish- 
ed :  in  which  the  Dock  trustees  were  assessed  as  follows : 
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Esiiinated  Rateable 

Rental.  yalue.  Rat)  at  6dL 


550 


£ 
500 


£         •.        d. 
12    :    10    :   0 


''Lionel  Goldsmid,  William  Bailey,  Junior, 

and  others  the  Trastees  of  The  Birkenhead 

Docks" 
«  Offices,  workshops,  and  premises." 

And  against  this  rate  the  trustees  now  appeal. 

The  appellants  object  that  the  said  offices,  workshops,  and  premises 
are  not  liable  to  be  rated  to  the  relief  of  the  poor,  because  they  say 
that  they  have  no  other  right,  title,  or  interest  in  the  said  offices,  work- 
shops, and  premises,  except  as  such  Trustees  of  the  said  Birkenhead 
Docks,  under  and  by  virtue  of  the  provisions  of  the  said  several  Acts 
of  Parliament  hereinbefore  mentioned :  and  that  they  occupy  the  said 
offices,  workshops,  and  premises,  as  such  Trustees,  solely  for  the  pur- 
pose of  carrying  into  execution  the  works,  and  doing  the  business, 

(a)  Sections  1,  3,  4.  By  sect  1  the  creditors,  from  whom  the  money  had  been  borrowed  under 
the  previous  Acts,  are  "hereinafter  called  'bondholders.'"  By  sect.  16  the  word  ''bondholder'* 
is  to  include  e^ery  person  holding  mortgage,  bond,  or  other  security  under  seal,  granted  bj  Uke 
Commissioners  or  Trustees  under  any  of  the  Acts. 
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which  they  are  authorized  and  appointed  to  execute  and  *do,  r^-iro 
according  to  the  provisions  of  such  acts,  as  such  Trustees  as  ^ 
aforesaid.  And  that  they,  the  appellants,  do  not,  nor  does  any  other 
person,  derive  any  personal  benefit  whatever  from  such  occupation. 
That,  by  virtue  of  the  said  Acts  of  Parliament,  they,  as  Trustees  as 
aforesaid,  are  authorised  to  borrow  certain  sums  of  money,  and  receive 
certain  rates,  which  sums  of  money  and  which  rates  are,  by  the  said 
acts,  applicable  solely  to  the  public  purposes  therein  specified.  That 
they,  as  such  Trustees,  manage  the  Dock  Estate  by  their  servants  and 
agents,  who  receive  and  account  to  them  for  all  such  sums  of  money 
and  rates  so  borrowed  and  received  as  aforesaid.  That  all  moneys  and 
funds  whatsoever,  collected,  received,  levied,  borrowed,  and  raised  by 
virtue  of  the  said  several  acts,  are  and  have  been,  by  the  said  Trustees, 
applied  in  the  manner  and  for  the  purposes  directed  by  and  specified  in 
the  said  several  acts,  in  accordance  with  the  provisions  thereof,  and  for 
no  other  purpose  and  in  no  other  manner  whatever.  That  they,  as 
Trustees  as  aforesaid,  derive,  under  the  said  Acts,  no  private  advantage 
from  the  execution  of  their  trust.  And  that  there  is  no  surplus  or 
profit  accruing  to  the  said  appellants  from  the  said  estate,  as  such 
Trustees,  after  the  application  by  them  of  the  moneys  arising  from  such 
estate  in  the  manner  directed  by  the  said  several  Acts  of  Parliament 
hereinbefore  mentioned. 

If  the  Court  shall  be  of  opinion,  upon  the  said  objection,  that  the  said 
offices,  workshops,  and  premises  are  not  liable  to  be  rated  to  the  relief 
of  the  poor,  and  therefore  that  the  said  rate  should  be  amended  by 
striking  out  the  said  assessment,  then  judgment,  in  conformity  with  the 
decision  of  such  Court,  and  for  such  costs  as  such  Court  shall  adjudge, 
may  be  entered,  on  motion  by  *the  appellants  at  the  Quarter  p^^ . . 
Sessions  for  the  said  county  next,  or  next  but  one,  after  such  ^ 
decision  shall  have  been  given.  But,  if  the  Court  shall  be  of  opinion 
that  the  said  Trustees  are  liable  to  be  rated  for  the  offices,  workshops, 
and  premises  in  the  said  rate  mentioned,  and  that  the  said  rate  should 
therefore  be  confirmed,  judgment  in  conformity  with  the  decision  of 
such  Court,  and  for  such  costs  as  the  said  Court  shall  adjudge,  may  be 
entered  on  motion  by  the  respondents  at  the  Quarter  Sessions  for  the 
said  county  next,  or  next  but  one,  after  such  decision  shall  have  been 
given. 

The  case  was  argued  in  Easter  term,  1852.  (a) 

ArcKboldy  for  the  respondents. — The  appellants  are  properly  rated. 
They  are  the  parties  in  possession.  [Lord  Campbell,  C.  J. — They  are 
primfi  facie  rateable :  we  had  better  hear  what  is  to  be  urged  against 
the  rate.  Pashley^  for  the  appellants,  stated  that  he  relied  on  Rex  v. 
Liverpool,  7  B.  &  C.  61  (E.  C.  L.  R.  vol.  14).]  The  trustees  of  the 
Liverpool  docks  were  there  held  not  to  be  rateable,  because  the  rates 

(a)  May  Ist.    Before  Lord  Campbell,  C.  J.,  Wigbtman,  Erie,  and  Crompton,  Jf. 
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and  duties  were  to  be  applied  to  paying  off  the  debt  incurred  in  making 
the  dock,  and  to  repairs  of  the  Dock :  and  the  rates  were  to  be  lowered) 
so  as  to  produce  only  a  sum  sufficient  for  those  purposes.  There  was 
thus  no  possibility  of  profit.  Here  no  such  provision  is  made  by  the 
statutes.  By  stat.  7  &  8  Vict.  c.  Ixxix.  ss.  55,  56,  57,  the  Commission- 
ers are  empowered  to  obtain  land  in  various  ways:  by  sect.  125  they 
may  construct  works :  by  sect.  191  they  may  lease  them  :  by  sect,  lo-i 
^^r^-i  ^^®y  ™^y  ^^^^  T&tes  for  the  use  of  the  dock:  *all  these  sources 
^  of  income  may  produce  a  surplus.  '[Pashlei/  referred  to  sect. 
227.]  That  clause  requires  the  application  of  all  the  sums  raised  to  the 
purposes  of  the  Act,  and  to  the  payment  of  the  debt :  but  there  is 
nothing  to  prevent  a  surplus  arising,  after  such  application.  Stat.  11 
&  12  Vict.  c.  cxliv.  substitutes  the  Trustees  for  the  Commissioners.  The 
Trustees  are  thus  in  actual  occupation  in  trust  for  the  bondholders  to 
whom  the  rates  are  mortgaged,  and  who  thus,  through  the  Trustees, 
have  a  beneficial  occupation.  [Erle,  J. — In  Rex  v.  Liverpool,  the 
duties  were  primarily  liable  to  the  debt.]  The  creditors  there  were  not 
occupiers. 

Pasklej/y  control. — The  Act  does  not  give  the  bondholders  any  occu- 
pation :  the  Trustees  hold  for  the  general  purposes  of  the  Act,  not  for 
the  bondholders  in  particular.  [Crompton,  J. — The  corporation,  as 
such,  are  not  bondholders.]  The  case  cannot  be  distinguished  from 
Rex  V.  Liverpool.  Sect.  227  directs  the  application  of  "all  sums  of 
money,"  which  the  Commissioners  can  receive,  to  the  public  purposes: 
there  can  therefore  be  legally  no  surplus,  any  more  than  there  could  in 
Rex  V.  Liverpool.  The  Trustees  are  in  the  position  of  overseers,  who 
cannot  in  contemplation  of  law  have  a  surplus,  because  they  may  not 
raise  more  than  is  wanted  for  parochial  purposes.  Regina  v.  The  Mayor, 
&c.,  of  Liverpool,  9  A.  &  E.  435  (E.  C.  L.  R.  vol.  36),  is  in  point. 
[Crompton,  J. — There  the  question  was  not  as  to  the  existence  of  a 
surplus :  but  sect.  92  of  stat.  5  &  6  W.  4,  c.  76,  appropriated  all  the 
corporate  funds,  of  which  the  rates  made  a  part,  to  *municipal 
purposes.]  In  Regina  v.  Badcock,  6  Q.  B.  787  (E.  C.  L.  R.  vol. 
51),  the  Trustees  were  held  rateable,  because  the  purposes  to  which  the 
profits  were  applicable  were  not  strictly  public :  but  the  principle  for 
which  the  appellants  now  contend  was  affirmed. 

Archbold,  in  reply. — The  exemption  from  rate,  on  the  ground  of  the 
proceeds  being  applicable  to  public  purposes,  is  much  restricted  by  the 
decision  in  Regina  v.  Wallingford  Union,  10  A.  &  E.  259  (E.  C.  L.  R. 
vol."  37).  Sect.  227  of  stat.  7  &  8  Vict.  c.  clxxix.  contains  nothing  to 
prevent  the  Trustees,  should  a  surplus  in  fact  arise,  from  applying  it  to 
other  than  public  purposes.  That  being  so,  the  property  is  subject  to 
poor  rate :  and  the  parties  to  be  rated  are  the  Trustees ;  Rex  r.  St. 
Giles,  York,  3  B.  &  Ad.  573  (E.  C.  L.  R.  vol.  23). 

Cur.  adv.  vuh 
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Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
We  are  of  opinion  that  the  rate  in  question  is  valid. 
The  appellants  are  prim&  facie  liable  to  it,  under  stat.  43  El.  c.  2,  s. 
],  which  enacts  that  every  occupier  of  lands  and  houses  shall  be  rated 
to  the  relief  of  the  poor.     They  are  seised  in  fee,  and  are  actually  in 
possession  of  the  Birkenhead  Docks,  from  which  they  receive  a  large 
revenue.     Their  exemption  from  rateability  would  operate  as  a  great 
hardship  upon  the  rate  payers  within  the  township.     This  property, 
before  it  was  applied  to  the  construction  of  docks,  was  rateable  and  rated 
to  the  relief  of  the  poor ;  and,  from  its  being  applied  to  this 
*great  commercial  speculation,  the  number  of  destitute  persons 
within  the  township  must  be  considerably  increased.     Still,  we  are  only 
to  consider  what  the  law  upon  the  subject  is :  and  we  are  bound  to  pro- 
nounce in  favour  of  the  exemption,  if  it  has  been  conferred  by  any  sub- 
sequent statute. 

The  appellants  do  not,  and  could  not,  rely  upon  the  mere  circum- 
stance of  their  being  trustees,  and  so  not  entitled  to  any  personal 
advantage  from  the  property  vested  in  them.  They  contend  that  the 
dues  to  which  they  are  entitled  are  all  appropriated  to  public  purposes, 
and  that  therefore  they  are  exempt  from  rateability,  according  to  the 
decision  of  this  Court  in  Rex  v.  Liverpool. 

Where  no  one  can  be  found  who  may  be  considered  the  occupier  of 
lands  and  houses,  the  statute  of  Elizabeth  does  not  extend  to  them :  but, 
where  there  are  occupiers  of  lands  and  houses  within  the  meaning  of 
that  statute,  the  exemption  must  rest  on  some  subsequent  enactment 
of  the  Legislature.  We  apprehend  that  this  doctrine  was  admitted  and 
acted  upon  in  Rex  v.  The  Commissioners  of  Salter's  Load  Sluice,  4  T. 
R.  730,  from  the  marginal  note  of  which  the  exemption  on  the  ground 
of  public  purposes  takes  its  origin.  The  question  argued  at  the  bar, 
and  to  be  considered  as  decided,  was,  whether  the  Legislature,  by  the 
local  act,  intended  impliedly  to  exempt  the  tolls  from  rateability, 
although  Lord  Kenyon,  in  delivering  the  judgment  of  the  Court,  uses 
8ome  expressions  about  there  being  no  occupier  because  the  Commis- 
sioners were  merely  trustees.  The  decision  can  be  rested  only  on  the 
clause  in  the  local  act  which  *directed  the  tolls  "  to  be  applied  p^-  -^ 
and  disposed  of  for  the  several  uses  and  purposes  of  the  said  *- 
act,  and  to  no  other  use  or  purpose  whatsoever."  The  question  was, 
^Tiether  this  amounted  to  a  prohibition  to  apply  the  tolls  to  the  pay- 
ment of  poor's  rate  ?  The  Court  adopted  this  construction,  instead  of  j 
holding  the  meaning  of  the  words  to  be,  that  the  clear  produce  of  the 
tolls,  after  deducting  the  expense  of  collecting  them  and  all  the  charges 
to  which  the  property  was  liable  (such  as  poor's  rates),  was  to  be  applied 
to  these  purposes. 
We  think  that  the  decision  in  the  Liverpool  case(a)  can  only  be  sup- 
fa)  Rex  V.  LiTcrpool,  7  B.  A  C.  61  (E.  C.  L.  R.  vol.  14). 
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ported  by  similar  reasoning.  There  the  local  acts  directed  that  the 
rates  and  dues  received  for  the  use  of  the  dock  should  be  applied  to 
paying  off  the  debt  incurred  in  making  it,  and  to  keeping  it  in  repair, 
and  that,  these  purposes  being  effected,  the  rates  should  he  lowered  for 
the  benefit  of  those  using  the  dock.  Lord  Tenterden  would  not  adopt 
the  construction  of  the  statutes,  that  the  charges  ought  to  be  deducted 
from  the  rates  before  they  were  so  applied :  but  still  he  proceeded  upon 
a  special  statutable  exemption,  saying  :  "  The  statute  under  which  the 
dock  rates  in  question  are  levied  does  not  indeed  contain  an  express 
direction  that  the  rates  shall  be  applied  to  the  purposes  specified,  and 
no  other ;  but  it  directs  that  certain  burdens  shall  be  discharged,  and 
that  tlien  the  rates  shall  be  lowered ;  and,  therefore,  any  application  of 
those  rates  to  other  purposes  not  specified,  would  be  a  direct  violation 
of  the  statute."  It  follows  that,  if  we  recognise  this  case,  we  must 
look  to  see  whether,  by  the  local  acts  respecting  the  Birkenhead  Docks, 
the  Legislature  has  conferred  the  exemption  claimed. 
^-  ^Q^       *By  Stat.  7  &  8  Vict.  c.  Ixxix.  s.  153,  the  Commissioners  who 

"'  occupy  the  property  are  empowered  to  levy  certain  rates  from 
vessels ;  and,  by  sect.  225,  to  lower,  to  alter,  or  again  to  raise  them,  at 
their  discretion,  provided  they  do  not  exceed  the  specified  amount.  And, 
by  sect.  227,  all  sums  received  from  rates,  or  from  sale  of  land,  or  from 
the  rent  thereof,  are  to  be  applied  to  the  costs  and  expenses  of  keeping 
the  docks  in  repair,  and  of  paying  the  oflBcers  and  servants  employed  in 
them  by  the  Commissioners,  and  of  otherwise  carrying  the  act  into 
execution,  and  for  paying  the  interest  and  repaying  the  principal  of  any 
sum  of  money  which  shall  be  borrowed  by  the  Commissioners,  under 
such  regulations  and  conditions  as  the  Commissioners  may  from  time 
to  time  think  reasonable.     We  are  of  opinion  that  these  enactments  are 
not  suflScient  to  testify  any  intention  of  the  Legislature  to  exempt  the 
Birkenhead  Docks  from  liability  to  contribute  to  the  relief  of  the  poor. 
Assuming  all  the  purposes  enumerated  in  sect.  227  to  be  public  purposes 
(about  which  there  may  be  considerable  diflSculty),  here  the  obligation 
to  lower  the  tolls,  so  much  relied  upon  in  the  Liverpool  case,  is  entirely 
wanting :  there  is  nothing  amounting  to  a  prohibition  against  payment 
of  other  charges  than  those  specified :  and  we  can  find  nothing  to  show 
that  the  Commissioners  may  not  pay  poor's  rates,  along  with  other 
charges,  before  the  net  amount  of  the  fund  is  ascertained  which  may  be 
applied  to  the  purposes  of  the  Act.     There  is  no  statement,  and  there 
has  been  no  suggestion,  that  the  rates,  at  the  scale  to  which  they  may  be 
lawfully  raised,  would  not,  after  payment  of  this  charge,  be  suflScient  for 
all  these  purposes. 
♦1601      ^®'  therefore,  consider  that  the  present  case  is  *distinguish- 

-*  able   from  those  relied  upon,  and  that   the   property  of  the 
appellants,  not  being  expressly  or  impliedly  exempted  by  the  Legis- 
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lature,  ought  to  bear  its  share  of  the  public  burdens  with  other  lands 
and  houses  in  the  township. 

It  is  thus  unnecessary  to  examine  whether  the  case  of  Rex  v.  Liver- 
pool be  affected  by  Regina  v.  Badcock,  6  Q.  B.  787  (E.  C.  L.  R.  vol.  51), 
Regina  r.  Longwood,  13  Q.  B.  116  (E.  C.  L.  R.  vol.  66),  and  Regina  v. 
Harrogate  Commissioners,  15  Q.  B.  1012  (E.  C.  L.  R.  vol.  69),  or  any 
other  subsequent  decision. 

We  have  now  only  to  give  Judgment  for  the  respondents,  (a) 

(a)  On  the  same  day,  Arehbold  applied  for  costs,  according  to  the  terms  on  which  the  case 
waa  reserred;  but  the  Coort  declined  to  make  the  order,  saying  that  the  case  was  one  of  import- 
ance and  nicety. 


The  QUEEN  v.  The  Reverend  FREDERICK  TEMPLE.     May  7. 

Lands  were  parchased  by  the  Lords  Commissioners  of  Her  Majesty's  Treasury,  on  behalf  of  the 
Lords  of  the  Committee  of  CouncU  on  Education,  for  the  purpose  of  establishing  a  normal  and 
model  school,  and  were  conveyed  to  a  trustee  for  thorn.  The  premises  were  occupied  as  a 
normal  school.  A  Principal  and  masters  were  appointed,  who  resided  on  the  premises.  Part 
of  the  lands  were  let;  and  the  proceeds,  together  with  annual  payments  from  the  scholars, 
were  carried  to  the  general  funds  of  the  school,  but  were  not  sufficient  to  defray  the  expenses  ; 
and  the  deficiency  was  made  good  by  the  Committee  of  Council  out  of  the  money  voted  by 
Parliament  for  the  promotion  of  public  education. 

field :  that  the  premises  were  liable  to  the  poor-rate,  as  there  was  a  beneficial  occupation  and 
that,  though  the  premises  were  occupied  for  a  public  purpose,  and  the  expenses  were  defrayed 
out  of  the  public  revenue,  those  circumstances  did  not  afford  a  ground  of  exemption. 

On  appeal  against  a  rate  and  assessment  made  for  the  relief  of  the 
poor  of  the  parish  of  Twickenham,  in  the  county  of  Middlesex,  in  1850, 
whereby  the  Reverend  Frederick  Temple  was  assessed,  as  the  occupier 
*of  Kneller  Hall  and  grounds,  the  Sessions  confirmed  the  rate,  r^-if*^ 
subject  to  the  opinion  of  this  Court  on  the  following  case.  '- 

Kneller  Hall  and  the  premises,  in  respect  of  which  the  said  Frederick 
Temple  is  rated  and  assessed  as  occupier,  having  been  previously  rated 
to  the  poor  rates,  were,  in  the  year  1847,  purchased  by  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury  on  behalf  of  the  Lords  of  the 
Committee  of  Council  on  Education,  for  the  purpose  of  establishing  a 
normal  and  model  school  for  the  training  of  masters  of  schools  for  pau- 
per and  criminal  children,  and  conveyed  to  J.  P.  Kaye  Shuttleworth, 
Esq.,  by  whom  a  declaration  of  trusts  was  executed  (a  copy  of  which 
▼as  annexed  to  the  case).  As  soon  as  the  purchase  was  completed  the 
premises  were,  by  the  direction  of  the  said  Lords  of  the  Committee  of 
Coancil  on  Education,  fitted  up  for  the  purpose  proposed,  the  costs  of 
which  were  wholly  defrayed  by  the  said  Commissioners.  The  premises 
consist  of  a  residence  for  the  Principal,  apartments  for  a  Vice  Principal, 
and  two  Masters,  common  rooms,  lecture  rooms,  and  sleeping  rooms  for 
ninety-one  students,  with  kitchens  and  servants'  offices.  The  land,  as 
well  as  the  buildings  thereon,  were  purchased  wholly  and  exclusively 
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for  the  use  of  the  school,  it  being  part  of  the  plan  to  qualify  the  stu- 
dents to  act  as  instructors  in  spade  husbandry  and  cattle  feeding :  bat, 
until  such  time  as  a  sufficient  number  of  students  to  cultivate  the  whole 
of  the  land  shall  have  entered  the  institution,  the  pasturage  of  a  por- 
tion of  the  land  is  let,  and  the  proceeds  carried  towards  the  expenses 
of  the  establishment.     About  Christmas  1849,  the  appellant  was  ap- 
pointed Principal  of  the  establishment  by  Her  Majesty  the  Queen  in 
*i  fi9l  Council,  and  a  Vice  Principal  *and  two  masters  were  appointed 
^  under  him.     The  Principal,  Vice  Principal  and  masters  are  en 
gaged,  and  paid  certain  fixed  salaries,  by  the  said  Committee  of  Council 
on  Education ;  and  they  hold  office  during  the  pleasure  of  the  Crown. 
[n  addition  to  their  salaries,  they  are  each  of  them  entitled  to  have 
meals  at  the  common  table,  and  are  provided  with  apartments  in  the 
establishment ;  and  the  Principal  has  the  privilege  of  supplying  himself 
with  fruit  and  vegetables  from  the  garden.     The  appellant  is  required 
to  reside  night  and  day  upon  the  premises.     The  rooms  occupied  by 
him,  as   Principal,  are :    on  the   basement,  a   servants'  hall,  cellars, 
kitchen,  and  scullery ;  on  the  ground  floor,  an  entrance  hall,  library,  and 
dining-room  ;  on  the  first  floor,  a  drawing-room  and  one  bed-room ;  on 
the  second  floor,  one  bed-room,  with  two  smaller  rooms  also  for  beds : 
and  three  attics  over  the  large  bed-room,  in  an  upper  story.     The  Vice 
Principal  and  each  of  the  masters  has  only  a  sitting-room  and  bed-room. 
The  pupils  are  admitted  by  the  said  Committee  of  Council  on  Educa- 
tion ;  and  all  the  expenses  of  the  said  establishment  are  defrayed  by 
the  said  Committee  out  of  the  money  voted  by  Parliament  for  the  pro- 
motion of  public  education.     On  the  opening  of  the  institution,  in  Janu- 
ary, 1850,  the  following  regulations,  amongst  others,  were  adopted  by 
the  said  Committee  of  Council  on  Education. 

Admission  of  students. — The  payment  to  be  made  by  the  students 
will  be  30Z.  per  annum,  to  be  paid  half-yearly  in  advance,  with  the  ex- 
ception of  those  who  obtain  the  highest  exhibitions  hereinafter  men- 
tioned. Candidates  will  not  be  admitted  unless  they  can  show  reason- 
able grounds  for  believing  they  will  be  enabled  to  meet  these  payments 
*lfi^l  ^^  ^^®y  become  due.  Candidates  must  be  at  *least  seventeen 
-*  years  of  age,  and  free  from  any  bodily  infirmity  tending  to 
impair  their  usefulness  as  school-masters. 

Exhibitions. — It  appeared  to  their  Lordships  that  it  was  desirable  to 
encourage  deserving  students  to  enter  the  institution,  who  yet  might  be 
unable  from  their  own  or  their  friends*  resources  to  provide  entirely  for 
the  requisite  payments.  Candidates  for  exhibitions  will  be  examined 
on  the  subjects  prescribed  for  the  third  or  lowest  degree  of  certificates 
of  merit.  No  candidate  will  receive  an  exhibition  who  fails  to  show  on 
examination  an  amount  of  attainments  equal  to  that  required  of  pupil 
teachers  at  the  close  of  their  apprenticeship.  To  the  five  best  candi- 
dates, not  falling  below  the  lowest  standard  required  for  a  certificate  of 
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merit,  will  be  granted  exhibitions  of  SOL,  for  one  year.  But  popular 
astronomy,  mechanics,  mensuration,  land  surveying  and  levelling,  which 
are  amongst  the  subjects  required  for  the  third  degree  of  merit,  are  not 
to  be  regarded  as  indispensable  to  their  success  in  their  examination, 
provided  the  candidate  shows  himself  well  acquainted  with  the  others, 
especially  with  the  three  first  books  of  Euclid.  To  the  six  candidates 
next  in  order  of  merit  will  be  granted  exhibitions  of  26Z.,  for  one  year. 
To  the  ten  candidates  next  after  these  will  be  granted  exhibitions  of 
20/.,  each  for  one  year. 

Certificates  of  Merit. — ^It  appeared  to  their  Lordships  that  it  was 
very  probable  that  the  students  who  obtained  money  to  pay  for  their 
admissions  by  means  of  one  of  the  above  named  exhibitions  might  be 
quite  unable  at  the  end  of  the  year  to  raise  the  SOL  necessary  to  enable 
them  to  remain  in  the  institution  another  year.  It  appeared  also  very 
undesirable  that  these  students  (who  may  *be  expected  to  be  p^^/>j^ 
Buperior  to  the  rest  in  attainments)  should  be  obliged  to  leave  ^ 
the  institution  at  the  close  of  only  one  year's  study.  It  was  therefore 
resolved  that,  at  the  close  of  each  year,  the  students  should  be  examined 
at  the  same  time  as  those  of  the  other  training  schools  under  inspection ; 
and  that  the  grants  made  to  training  schools  on  account  of  successful 
students,  in  accordance  with  the  minute  of  21st  December,  1846,  be 
extended  also  to  Kneller  Hall,  and  be  deducted  from  the  payments  to 
be  required  of  the  students  on  whose  account  they  are  made. 

The  whole  amount  that  has  been  received  on  this  account,  since  the 
opening  of  the  establishment  in  1850,  does  not  exceed  130L ;  the  money 
so  received  from  the  difierent  students  is  applied  to  the  general  ex- 
penses, and  in  reduction  of  the  outgoings  of  the  establishment,  although 
the  sum  of  SOL  is  not  suflicient  to  defray  the  yearly  cost  of  the  board 
and  maintenance  of  each  student.  The  Principal  renders  a  quarterly 
account  of  all  receipts  and  disbursements  on  account  of  the  school,  to 
the  Lords  of  the  Committee  of  Council  on  Education  (in  which  he  debits 
himself,  inter  alia,  with  the  money  received  from  and  on  account  of  the 
students,  and  the  pasturage  of  the  land,  and  credits  himself,  inter  alia, 
with  the  sums  paid  for  the  manure,  seed,  &c.,  for  the  garden),  by  whom 
those  accounts  are  to  be  audited  and  controlled.  The  object  of  the 
establishment  is  to  perfectly  train  and  prepare  the  students  to  act  in 
the  education  of  youth ;  and,  as  they  become  qualified,  they  are  to  be 
recommended  by  the  Lords  of  the  Council  aforesaid  to  fill  the  situa- 
tions of  schoolmasters  either  in  prisons,  workhouses,  or  other  establish- 
ments for  the  gratuitous  education  of  the  poor.  There  is  also  a  school 
'held  in  one  of  the  rooms  of  the  establishment  for  the  purpose  rjic-i^jc 
of  aflfording  practice  to  the  students  in  elementary  instruction ;  ^ 
the  school  is  attended  by  the  poor  children  of  the  neighbourhood. 
These  children  are  required  to  pay  to  the  appellant  a  sum  weekly  for 
their  education^  and  are  allowed  to  purchase  books  from  tbn  appellant. 
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The  funds  derived  from  the  school  are  entirely  spent,  and  are  intended 
to  be  entirely  spent,  upon  its  maintenance  and  improvement,  and  are 
not  carried  to  the  general  funds  of  the  training  establishment.  The 
Court  of  Quarter  Sessions  further  find  that  the  house,  so  as  above 
allotted  to  the  use  of  the  Principal,  is  not  more  than  is  sufficient  for 
the  residence  of  a  person  in  his  station  of  life  as  the  head  of  this  estab- 
lishment with  his  family ;  but  that  the  same  is  more  than  sufficient  for 
the  mere  discharge  of  his  individual  duties :  and  they  find  that  he  has 
a  beneficial  occupation  of  such  portion  of  the  house  as  is  not  required 
for  the  discharge  of  such  duties ;  viz.  of  all  but  the  library  and  the  best 
bed  chamber;  unless  the  Court  of  Queen's  Bench  shall  be  of  opinion 
that,  as  he  is  required  by  the  nature  of  his  office  to  reside  on  the  pre- 
mises by  night  and  by  day,  a  sufficient  provision  for  the  accommodation 
of  his  family  ought,  within  the  meaning  of  the  decided  cases,  to  be  con- 
sidered as  a  non-beneficial  occupation. 

The  question  for  the  opinion  of  this  Court  is,  whether  the  premises 
are  liable  to  be  assessed  to  the  relief  of  the  poor.  If  the  Court  should 
be  of  opinion  that  they  are  not  liable  to  be  assessed,  the  order  of  Ses- 
sions is  to  be  quashed.  If  the  Court  should  be  of  opinion  that  the  pre- 
mises, or  any  part  thereof,  are  liable  to  be  so  assessed,  the  case  is  to  be 
i^^f*(^-i  sent  back  to  the  Sessions,  and  the  rate  *to  be  adjusted  accord- 
-'  ingly :  it  being  conceded  that,  if  the  premises  or  any  part  is  rate- 
able, the  appellant  is  to  be  considered  the  occupier  for  that  purpose. 

The  declaration  of  trusts,  of  which  a  copy  was  attached  to  the  case, 
was  made  between  James  Philips  Kay  Shuttleworth,  of  Downing  Street, 
Esquire,  Secretary  to  the  Committee  of  Council  on  Education,  of  the 
first  part,  and  Charles  Edward  Trevelyan,  of  the  Treasury  Chambers, 
Whitehall,  in  the  county  of  Middlesex,  Esquire,  of  the  second  part. 
After  reciting  that  J.  P.  K.  Shuttleworth  purchased  the  said  heredita- 
ments and  premises,  not  with  his  own  money  or  on  his  account,  but  with 
the  money  of  the  said  Lords  Commissioners  of  Her  Majesty's  Treasury, 
and  on  behalf  of  the  Lords  of  her  Majesty's  Council  on  Education,  and 
for  the  purposes  of  public  education,  as  he  the  said  J.  P.  K.  Shuttle- 
worth  thereby  acknowledged ;  and  that  it  had  been  deemed  advisable 
that  that  declaration  of  trusts  should  be  executed  by  him :  it  was  declared 
that  J.  P.  K.  S.  held  the  premises  "upon  trust  to  permit  and  suffer  the 
said  several  premises  and  hereditaments,  and  the  profits  thereof,  to  be 
applied  to  such  uses  and  purposes  as  the  Lords  of  the  Committee  of 
Council  on  Education,  or  one  of  Her  Majesty's  Principal  Secretaries  of 
State  in  their  default,  shall  from  time  to  time  direct  and  appoint ;  and 
to  convey  and  assure  the  said  hereditaments  and  premises,  or  any  part 
thereof,  to  such  person  or  persons,  and  in  such  manner,  as  the  said  Lords 
of  the  Committee  of  Council,  or  the  said  Secretary  of  State,  shall  from 
time  to  time  require ;  and,  further,  that  all  money  received  on  the  sale 
or  demises  of  all  or  any  part  of  the  said  premises  and  hereditaments,  or 
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otherwise,  shall  be  paid  to  the  Lords  Commissioners  *of  the  Trea- 
snry  for  the  time  being,  or  in  such  manner  as  the  said  Lords  of 
the  Committee  of  Council,  or  the  said  Secretary  of  State,  or  the  said 
Lords  Commissioners  for  the  time  being,  shall  direct." 

The  case  was  argued  in  this  Term.(a) 

Montague  Chambers  and  Jffuddlestoney  in  support  of  the  rate. — The 
grounds  on  which  an  exemption  from  poor  rate  is  claimed  seemed  to  be, 
that  the  property  is  occupied  for  a  charitable  object,  and  also  that  it  is 
public  property.  The  class  of  cases  of  which  Rex  v.  Waldo,  Cald.  358, 
is  one,  proceed  upon  the  supposition  that,  where  the  object  for  which 
the  premises  are  occupied  is  entirely  charitable,  there  is  no  beneficial 
occupier,  but,  where  there  is  any  beneficial  occupation,  though  it  be  in 
furtherance  of  a  charitable  object,  the  premises  are  rateable ;  Rex  v. 
Catt,  6  T.  R.  332,  Rex  v.  Munday,  1  East,  684,  Rex  v.  Agar,  14  East, 
256.  The  earlier  cases  on  this  subject  are  collected  in  1  Nolan's  P.  L. 
(4th  edition)  187,  188 ;  and  the  principle  there  deduced  from  them  is, 
that  the  distinction  «  as  to  where  chs^ities  are  rateable,  and  where  they 
are  not  so,  seems  to  depend  on  this, — whether  there  is  anybody  who 
can  be  rated  as  beneficial  occupier."  That  is  the  principle  laid  down 
also  in  Holford  v.  Copeland,  8  B.  &  P.  129,  which  was  decided  on  the 
ground  that  the  Masters  in  Chancery  were  not  beneficial  occupants  of 
their  chambers.  Then  comes  the  question,  whether  there  is  any  bene- 
ficial occupation  in  this  case.  It  is  agreed  in  the  case  that  no  question 
shall  arise  as  to  whether  Mr.  Temple  is  the  right  person  to  be  rated  or 
not;  sc  that  it  is  not  *material  who  is  the  occupant.  In  Rex  v,  r^-t/jr^ 
Terrott,  3  East,  506,  a  lieutenant  colonel  was  held  to  be  a  bene-  ^ 
ficial  occupant  of  the  rooms  in  the  barracks  allowed  for  the  accommo- 
dation of  himself  and  family.  In  the  present  case  the  masters  have 
rooms ;  and  the  Principal  has  the  benefit  of  the  produce  of  the  garden. 
The  whole  of  the  premises  are  occupied  so  as  to  produce  money.  The 
pasturage  is  let :  the  students  pay  302.  a  year ;  and,  though  it  is  found 
that  the  expenses  exceed  the  amount  received,  that  is  immaterial; 
R^gina  v.  Sterry,  12  A.  &  E.  84  (E.  C.  L.  R.  vol.  40).  The  object  for 
which  the  premises  are  occupied  is  a  laudable  one :  but  that  does  not 
affect  the  question ;  Governors  of  the  Bristol  Poor  v.  Wait,  5  A.  &  E. 
1  (E.  C.  L.  R.  vol.  31),  Rex  v.  St.  Giles,  York,  3  B.  &  Ad.  573  (E.  C. 
L.  R.  vol.  23),  Regina  v.  Baptist  Missionary  Society,  10  Q.  B.  884  (E. 
C.  L.  R.  vol.  69),  Regina  v.  Wilson,  12  A.  &  E.  94  (E.  C.  L.  R.  vol. 
40),  is  distinguishable  from  the  present  case  for  the  same  reasons  as 
those  for  which  it  was  distinguished  from  Regina  t;.  Baptist  Missionary 
Society,  in  the  judgment  in  the  latter  case.  Then,  as  to  the  premises 
being  public  property.  The  cases  on  that  subject  also  proceed  on  the 
ground  that  there  is  no  beneficial  occupation  where  the  property  is 
occupied  solely  for  public   purposes ;    Rex  v.  The  Commissioners  of 

(a)  Od  20th  aud  23d  April,  before  Lord  CampbeU,  C.  J.,  Erie,  and  Crompton,  J». 

VOL.  u. — 16  L 
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Salter's  Load  Sluice,  4  T.  R.  730.  [Lord  Campbell,  C.  J. — The  true 
principle  on  which  that  case  was  decided  was  that  the  local  Act  appro- 
priated the  tolls  to  particular  purposes  so  as  to  exclude  the  payment 
of  poor  rates.  I  should,  if  it  were  a  new  matter,  have  doubted  whether 
that  was  the  true  construction  of  the  Act  in  that  case.  But  from  the 
generality  of  the  marginal  note  in  that  case  arose  that  class  of  cases  in 
♦ifiQl  ^^^^^  there  was  thought  *to  be  an  exemption  of  property  held 

-*  for  public  purposes.  Those  cases  were  reviewed  in  Birkenhead 
Dock  Trustees  v,  Birkenhead  Overseers,  ante,  p.  148.]  There  is  no 
local  Act  in  this  case.  The  property  does  not  belong  to  the  Crown : 
but,  even  if  the  premises  were  the  property  of  the  Crown,  they  would 
be  rateable  if  occupied  beneficially  by  private  persons ;  Rex  v.  Terrott, 
3  East,  606,  Regina  v.  Ponsonby,  3  Q.  B.  14  (E.  C.  L.  R.  vol.  43). 
Regina  v,  Shee,  4  Q.  B.  2  (E.  C.  L.  R.  vol.  45),  was  decided  on  the 
ground  that  Royal  property  is  not  rateable  except  in  the  hands  of 
private  occupiers.  Erie,  J.  so  explains  the  case  in  Regina  v.  Baptist 
Missionary  Society,  10  Q.  B.  89-3  (E.  C.  L.  R.  vol.  59).  [Lord  Camp- 
bell, C.  J. — It  is  not  questionable  that  the  occupation  is  for  the  public 
benefit :  and,  as  there  is  an  annual  appropriation  Act,  the  Legislature 
must  have  sanctioned  the  application  of  the  public  money  for  the  public 
benefit  in  this  way.  But  it  could  hardly  be  the  intention  of  the  Legis- 
lature to  throw  any  part  of  the  burthen  of  these  purposes,  which  are 
for  the  general  benefit,  exclusively  on  the  rate  payers  of  this  parish.] 
There  is  another  point :  that,  supposing  the  premises  generally  not  to 
be  rateable,  the  Principal  is  rateable  for  the  accommodation  in  excess 
of  what  is  necessary ;  Rex  v.  Terrott. 

Bodkin  and  JSallantine,  contrsl. — It  is  impossible,  after  Regina  v. 
Sterry,  and  Regina  v.  Baptist  Missionary  Society,  10  Q.  B.  884  (E.  C. 
L.  R.  vol.  59),  to  contend  that  the  premises  are  not  rateable,  because 
occupied  for  a  benevolent  object.  But  the  case  is  within  Regina  v. 
Shee :  the  persons  who  occupy  do  so  only  as  servants  of  the  Crown, 
^^  -^-j  and  occupy  *only  so  far  as  is  necessary  for  the  purpose  of  the 

^  Crown.  In  Rex  v,  Terrott  the  distinction  is  taken  between  a 
person  having  the  use  of  the  subject  of  the  rate  for  the  mere  exercise 
of  public  duty  therein,  and  one  who  has  a  beneficial  occupation.  In 
that  case  it  was  found  that  Colonel  Terrott's  family  resided  on  the 
premises,  which  was  not  at  all  essential  for  his  public  duty ;  and  there- 
fore he  had  a  beneficial  occupation.  In  the  present  case  it  is  found 
that  Mr.  Temple  must  reside  by  night  and  by  day.  It  therefore  comes 
to  be  a  question  of  fact,  whether  it  can  be  seen  that  he  has  a  beneficial 
occupation  in  excess  of  what  is  requisite.  In  other  respects  the  case 
cannot  be  distinguished  from  Regina  v.  Shee.  [Lord  Campbell,  C.  J. 
— Were  there  any  payments  by  pupils  in  that  case  ?]  There  was  not : 
but  50002.  a  year  was  collected  for  admissions  to  the  exhibitions ;  and 
there  is  no  distinction  in  principle  between  the  two  modes  of  payment* 


2  ELLIS  &  BLACKBURN.    Q.  B.  170 

The  keeper  there  resided,  occupied  apartments,  and  received  a  salary, 
just  as  Mr.  Temple  does  here.  [Lord  Campbell,  C.  J. — The  rate 
was  not  on  the  keeper,  hut  on  the  president.]  No  argument  was  raised 
on  that  in  the  case ;  nor  did  the  decision  turn  on  it.  [Erle,  J. — I  was 
counsel  in  that  case :  and,  according  to  my  recollection,  there  was  an 
arrangement  that  the  question  should  be,  not  whether  Sir  A.  Shee  was 
the  right  person  to  be  rated,  but  whether  the  premises  were  rateable.(a)] 
Then,  as  to  the  supposed  excess  in  the  accommodation :  it  was  merely 
a  question  for  the  Committee  of  Council  on  Education  to  say  what 
accommodation  was  requisite.  The  governor  of  a  gaol  is  not  rateable 
though  his  family  reside  with  him ;  *Regina  v.  Shepherd,  1  Q.  p^-  - . 
B,  170  (E.  C.  L.  R.  vol.  41),  Justices  of  Bedfordshire  v.  St.  ^ 
Paul,  Bedford,  7  Exch.  650.  f  Cur.  adv.  vult 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case  we  are  called  upon  to  say  <'  Whether  the  premises  are 
liable  to  be  assessed  to  the  relief  of  the  poor  ?" 

It  was  hardly  contended,  on  the  part  of  the  appellant,  that,  if  this 
<(  normal  and  model  school  for  the  training  of  masters  of  schools  for 
pauper  and  criminal  children"  had  been  established  and  conducted  by 
a  society  of  public  spirited  individuals  from  their  own  funds,  the  rate 
would  not  have  been  lawful.  In  support  of  the  rate,  the  decisions  of 
this  Court  in  Regina  v.  Sterry,  12  A.  &  E.  84  (E.  C.  L.  R.  vol.  40), 
and  Regina  v.  Baptist  Missionary  Society,  10  Q.  B.  884  (E.  C.  L.  R. 
vol.  59)  (of  which  we  entirely  approve),  would  have  been  decisive.  We 
have  here  a  house  and  land  producing  profit,  and  beneficially  occupied. 
The  institution  is  not  of  such  a  charitable  nature  as  to  bring  it  within 
the  class  of  cases  beginning  with  Rex  v.  Waldo,  Cald.  358 :  and,  although 
the  purposes  may  be  of  a  public  and  very  laudable  character,  this  con- 
sideration alone  will  not  exempt  corporeal  hereditaments  from  liability 
to  be  assessed  to  the  relief  of  the  poor,  even  where  the  furtherance  of 
education  and  religion  is  in  view ;  for  there  is  no  power,  as  yet,  con- 
ferred on  an  individual  to  compel  the  rate-payers  of  the  parish  in  which 
he  wishes  to  found  such  an  institution  to  contribute  to  it  against  their 
inclination.  It  might  *have  been  well  if  the  dedication  of  real 
property  to  purely  charitahle  purposes  had  not  exempted  it  from 
rateability,  and  if  the  trustees  of  the  charity  had  taken  it,  subject  to 
its  former  burdens,  instead  of  the  founder  being  munificent  at  the  cost 
of  others.  This  appears  to  have  been  considered  as  law  in  the  time  of 
Lord  Holt,  who  says :  <<  Hospital  lands  are  chargeable  to  the  poor  as 
well  as  others ;  for  no  man,  by  appropriating  his  lands  to  an  hospital, 
can  discharge  or  exempt  them  from  taxes  to  which  they  were  subject 
before,  and  throw  a  greater  burthen  upon  their  neighbours  ;**  Anony- 
mous (6)  case  in  Salkeld.     At  present  we  think  it  must  be  taken  as 

(a)  See  4  Q.  B.  13,  note  (a)  (E.  C.  L.  R.  toL  46). 
(6)  2  Balk.  527. 
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settled  that  a  house  or  land  applied  to  purely  charitable  purposes,  In 
the  common  acceptation  of  that  term,  and  occupied  only  by  the  objects  1 
of  the  charity,  or  in  furtherance  of  the  charitable  purpose  without 
profit  being  derived  from  it  to  any  one,  is  exempted  from  rateability. 
But,  if  land  and  houses  produce  profit  which  is  not  entirely  so  applied, 
the  occupiers  are  rateable,  although  they  apply  it  to  purposes  beneficial 
to  the  public,  unless  the  benefit  is  enjoyed  by  all  who  contribute  to  the 
poor's  rate,  and  by  them  exclusively.  Neither  the  statute  of  43  Eliz. 
c.  2,  nor  any  subsequent  statute  gives  any  exemption  from  rateability 
under  such  circumstances :  and  we  can  not  confer  upon  a  rate-payer 
the  power  of  increasing  the  contribution  of  his  fellow  rate-payers,  and 
multiplying  the  probable  number  of  paupers  to  be  maintained  by  the 
parish,  however  disinterested  and  laudable  his  object  may  be  in  seeking  • 
to  benefit  the  community.  ; 

*17^1       ^^®  counsel  for  the  appellant  relied  entirely  on  the  *fact  that         j 

-*  this  institution  is  established  by  the  Grovernment  of  the  country:  i 
contending  that  Regina  v.  Shee,  4  Q.  B.  2,  is  an  express  authority  to  ■ 
prove  that  on  this  ground  the  premises  in  question  are  entirely  exempted  j 
from  rateability.  There  may  be  some  difficulty  in  reconciling  this  case 
with  Rex  v,  Terrott,  3  East,  506,  and  Regina  v.  Ponsonby,  3  Q.  B.  14  j 
(E.  C.  L.  R.  vol.  43),  when  we  consider  the  statement  that,  from  the 
use  of  the  Exhibition  Rooms,  the  Royal  Academy  derived  a  revenue 
of  5000Z.  a  year,  part  of  which  was  employed  in  allowances  to  travelling 
students,  in  pensions  to  members  of  the  Society  who  may  be  in  want, 
and  their  widows,  in  an  annual  dinner  to  the  members  of  the  Academy 
and  to  persons  in  elevated  situations  of  high  rank,  distinguished  talents, 
or  known  patrons  of  the  arts,  who  attend  as  guests  on  these  occasions ; 
and  that,  after  payment  of  the  various  expenses  above  mentioned  out 
of  the  receipts  of  the  Society,  there  has  been  usually  a  surplus  of  vari- 
able amount,  sometimes  considerable,  at  other  times  small,  which  is 
applied  towards  the  increase  of  the  stock  belonging  to  the  Society 
invested  in  the  names  of  trustees  in  trust  for  the  general  purposes  of 
the  institution.  But,  assuming  this  case  to  be  well  decided,  we  are  of 
opinion  that  material  differences  are  to  be  found  between  it  and  the 
case  at  bar.  There  considerable  stress  was  laid  upon  the  apartments 
rated  being  part  of  the  hereditary  domains  of  the  Crown ;  and  it  was 
said  by  Lord  Denman,  in  delivering  the  judgment  of  the  Court,(a)  "  that 
the  appellants  may  well  be  considered  as  the  ministers  or  agents  of 
the  Crown  for  furthering  objects  for  which  property  of  the  Crown  is 
employed."  Great  weight  likewise  appears  to  have  been  given  to  the 
^-- .^  *manner  in  which  King  George  III.  founded  the  Royal  Academy, 

■'  and  the  honourable  obligation  supposed  to  be  cast  upon  the  Crown 
to  make  up  any  deficiency  that  might  arise  in  its  funds.  « At  thp 
commencement  of  the  Society,"  says  Lord  Denman,(a)  "the  King  sup 

(a)  4  Q.  B.  17  (B.  C.  L.  R.  vol.  45). 
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plied  the  deficiency  in  their  funds  out  of  the  privy  purse :  and  even 
now,  if  the  profits  from  the  annual  exhibition  should  fail,  and  the  sums 
which  the  providence  of  the  Society  has  invested  in  the  funfls  be 
expended,  the  Society  must  probably  fall,  unless  sustained  by  the  bounty 
of  the  Crown."  None  of  these  facts  or  observations  are  applicable  to 
the  "  normal  and  model  School"  established  in  the  parish  of  Twick- 
enham on  premises  purchased  by  Mr.  Kaye  Shuttleworth  "on  the 
behalf  of  the  Lords  of  Her  Majesty's  Council  on  Education,  and  for 
the  purposes  of  public  education"  (the  expense  being  defrayed  by  a 
vote  of  the  House  of  Commons),  «  upon  trust  to  permit  and  suffer  the 
said  several  premises  and  hereditaments,  and  the  profits  thereof,  to  be 
applied  to  such  uses  and  purposes  as  the  Lords  of  the  Committee  of 
Council  on  Education,  or  one  of  Her  Majesty *s  Principal  Secretaries 
of  State  in  their  default,  shall  from  time  to  time  direct  and  appoint." 
Other  and  still  more  important  differences  present  themselves  as  we 
proceed.  The  pasturage  of  a  portion  of  the  land  is  let,  and  the  pro- 
ceeds carried  towards  the  expenses  of  the  establishment.  If  the  whole 
property  purchased  had  been  let,  there  can  be  no  doubt  that  the  whole 
would  have  been  rateable,  although  the  rent  might  all  be  applied  to  the 
purposes  of  the  institution.  A  sum  of  80Z.  per  annum  is  to  be  paid 
by  the  students  ;  and  candidates  are  not  to  be  admitted  unless  they  can 
show  reasonable  grounds  *for  believing  that  they  will  be  able  to 


meet  the  payments  as  they  beome  due.     A  similar  payment  in 
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Regina  v.  Sterry,  12  A.  &  E.  84,  93  (E.  C.  L.  R.  vol.  40),  of  12Z.  per 
annum  by  or  on  behalf  of  each  scholar,  was  considered  sufficient  to 
distinguish  that  case  from  those  cases  of  occupation  for  charitable  pur- 
poses which  have  been  considered  not  rateable  as  not  beneficial.  '<  This 
sum,"  says  Lord  Denman,  "it  is  true,  is  not  adequate  to  the  expense, 
and,  in  a  popular  sense,  does  not  make  the  occupation  of  the  premises 
beneficial,  i.  e.  gainful :  but  still  it  is  a  revenue  which  the  building  pro- 
duces ;  and  actual  gain  on  a  balance  of  profit  and  loss  is  not  needful ; 
it  is  enough  if  a  revenue  be  produced."  Further,  there  is  a  school  on 
the  premises  for  elementary  instruction,  attended  by  children,  who  are 
required  to  pay  to  the  appellant  a  weekly  sum  for  their  education,  and 
who  are  allowed  to  purchase  books  from  him. 

We  do  not  consider  it  necessary  to  advert  particularly  to  the  portion 
of  the  house  occupied  by  the  appellant  and  his  family,  as  we  have  como 
to  the  conclusion  that  the  premises  generally  are  liable  to  be  assessed 
to  the  relief  of  the  poor.  We  can  discover,  for  this  purpose,  no  sub- 
stantial difference  between  the  "  normal  and  model  school"  and  any 
other  educational  establishment  where  cheap  education  is  offered  from 
the  bounty  of  a  founder.  The  funds  which  mainly  contribute  to  the 
support  of  the  establishment  are  supplied  out  of  the  public  revenue ; 
but  this  fact  seems  to  us  to  afford  no  reason  for  our  putting  a  construc- 
tion upon  the  statute  of  Elizabeth,  contrary  to  its  natural  meaning, 
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prejudicial  to  the  rate-payers  in  the  parish,  and  unauthorized  by  any 
*17fil  P"°^  decision.  Poor's  rate  continuing  to  be  paid  in  respect  *of 
-*  these  premises  as  hitherto,  no  serious  obstacle  can  be  presented 
to  the  successful  progress  of  this  laudable  institution  ;  and  any  deficiency 
in  its  funds  from  this  payment  will  no  doubt  be  made  good,  Parliament 
showing  itself  just  as  well  as  generous. 

For  these  reasons  we  give  Judgment  for  the  respondents. 


THE  QUEEN  v.  ARTHUR  HILLS.     May  7. 

An  indictment  for  a  nuisance  waa  remored  into  this  Court  by  certiorari,  at  the  instance  of  defend* 
ant,  who  entered  into  recognisance,  with  two  manncaptors,  under  stat  5  &  6  W.  k  M.  c.  11,  s. 
2.     Defendant  was  convicted. 

On  his  being  called  up  for  judgment,  an  order  was  made  by  consent,  respiting  the  judgment 
until  a  report  should  be  made,  as  to  the  nuisance,  by  a  referee,  and  ordering  the  costs  to  be 
taxed.  The  costs  were  taxed ;  but  the  referee  refused  to  undertake  the  reference.  The  de- 
fendant not  having  on  demand,  paid  the  taxed  costs,  the  proseoutors  issued  a  fi.  fa.,  which 
proved  unfruitful :  afterwards  the  defendant  became  bankrupt :  and  the  prosecutors  proved 
the  taxed  amount  of  costs  under  the  bankruptcy;  upon  which  a  dividend  of  2«.  lOc?.  was 
declared. 

After  this,  defendant  was  called  up  for  judgment  and  sentenced :  the  prosecutors  thereupon  took 
out  a  side  bar  rule  for  taxation ;  and  the  allocatur  was  given  for  a  sum  including  the  amount 
formerly  taxed,  with  a  small  addition  for  the  costs  of  the  last  bringing  up  for  judgmeuL  De- 
fendant and  his  bail  not  having  paid  these  costs,  a  motion  was  made  to  attach  him,  and  to 
estreat  the  recognisances. 

Held  that,  as  against  defendant,  the  rule  must  be  discharged,  the  proof  in  bankruptcy  haviui 
been  made  for  substantially  the  same  sum  as  that  in  the  last  allocatur. 

But  that,  as  against  the  bail,  the  facts  supplied  no  answer :  and  the  rule  against  them  was  made 
absolute. 

BoviLL,  in  last  Term,  obtained  a  rule  calling  on  the  defendant  to  show 
cause  why  a  writ  of  attachment  should  not  issue  against  him,  for  his 
contempt  in  not  paying  the  sum  of  243Z.  15«.  9d.,  pursuant  to  a  rule 
of  this  Court  and  an  allocatur  of  the  Master  on  the  Grown  side,  made 
thereon ;  and  calling  also  on  the  defendant,  Joseph  Graham  and  Henry 
Gastineau,  the  bail  of  the  defendant  in  this  prosecution,  to  show  cause 
why  the  recognisances  of  the  defendant  and  of  his  said  bail,  entered 
into  on  removing  the  indictment  in  this  prosecution  into  this  Court, 
^---^  should  not  be  estreated  into  the  *Exchequer.  On  notice  to  the 
^  defendant  and  his  said  bail. 

The  following  facts  appeared  from  the  affidavits  on  which  the  rule 
was  obtained. 

The  indictment,  which  was  for  a  nuisance  m  carrying  on  a  manufac- 
tory of  oil  of  vitriol,  was  removed  into  this  Court  by  certiorari,  on 
defendant  entering  into  the  usual  recognisance.  Defendant  pleaded  to 
the  indictment ;  which  was  tried  at  the  Surrey  Spring  Assizes,  1851 ; 
when  defendant  was  found  Guilty.  Judgment  was  signed  on  30th  April, 
1S51 :  and  defendant  was  brought  up  for  judgment  on  8th  May,  1851 , 
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vhen  the  Court,  by  consent,  made  a  rule  that  the  judgment  should  be 
respited  till  after  the  report  after  mentioned ;  and  that  it  should  be 
referred  to  the  coroner  and  attorney  of  this  Court  to  tax  the  costs  to 
be  paid  by  the  defendant  to  the  prosecutors ;  and  that  it  should  be 
referred  to  Professor  Brande  (or,  on  his  declining,  to  Mr.  Grove),  to 
report  whether  the  factory  could  be  carried  on  so  as  to  prevent  a  nui- 
sance, &c. ;  the  report  to  be  made  on  or  before  the  first  day  of  the  then 
next  Michaelmas  Term;  and  defendant  to  pay  the  expense  of  the  refer- 
ence. Professor  Brande  and  Mr.  Grove  both  declined  to  take  the 
reference.  Application  was  made,  on  behalf  of  the  prosecutors,  to  the 
defendant,  to  consent  to  an  enlargement  of  the  time  for  making  the 
report :  but  defendant  refused  to  concur.  The  prosecutors  (who  had 
taken  no  intermediate  step,  because  they  understood  that  defendant 
proposed  to  remove  his  works),  on  3d  February,  1852,  carried  in  their 
bill  of  costs  for  taxation.  The  taxation  was  completed  on  5th  of  Feb- 
ruary;  and  the  taxed  costs  amounted  to  2211.  16«.  lid.  After  some 
negotiation  respecting  the  payment  of  these  costs,  which  produced  no 
result,  *the  prosecutors,  on  10th  February,  1852,  caused  a  fi.  fa.  r^^jn 
to  be  issued  for  the  amount  of  the  costs,  which,  on  11th  Febru-  '- 
ary,  was  levied  on  goods  in  Surrey,  as  goods  of  defendant.  On  12th 
February,  the  agent  of  the  prosecutor  was  served  with  an  interpleader 
summons,  on  behalf  of  the  sheriff  of  Surrey.  On  the  hearing  before 
the  Judge,  there  was  produced  a  bill  of  sale  of  all  defendant's  effects, 
executed  by  defendant  to  his  brother,  Frank  Clark  Hills.  The  prose- 
cutors, in  consequence,  abandoned  the  levy.  In  the  same  month  a  fiat 
in  bankruptcy  issued  against  defendant.  He  was  adjudged  a  bankrupt, 
and  prosecutors  proved  the  costs,  as  a  debt,  under  the  bankruptcy.  It 
was  sworn,  on  information  and  belief,  that  there  would  be  onlj'  a  small 
dividend.  On  7th  June,  1852,  defendant  was  brought  up  for  judgment, 
and  was  thereupon  fined  a  shilling  and  discharged.  The  prosecutors 
drew  up  the  usual  side  bar  rule,  on  final  judgment ;  and,  on  14th  June, 
1852,  the  Master  taxed  the  costs,  including  in  his  taxation  the  costs 
taxed  upon  the  rule  of  8th  May,  1851.  The  defendant's  attorney  ob- 
jected to  the  Master  giving  an  allocatur,  stating  that  he  should  apply 
to  set  aside  the  side  bar  rule :  and  the  Master  consented  to  postpone 
the  allocatur.  On  17th  June,  a  Judge,  at  chambers,  made  an  order  to 
suspend  the  allocatur  until  after  the  4th  day  of  Michaelmas  Term  next. 
Defendant  not  having  made  any  application  within  the  first  four  days 
of  Michaelmas  Term,  the  prosecutors  obtained  an  appointment  to  take 
the  allocatur :  and,  on  9th  November,  1852,  the  Master  gave  his  allo- 
catur for  2iSl.  158.  9d.,  which  included  the  costs  taxed  under  the  rule 
of  8th  May,  1851.  It  was  deposed,  on  information  and  belief,  that  no 
dividend  had  yet  been  declared  under  the  bankruptcy.  *Defend-  j.^-  -^ 
ant  obtained  his  certificate  on  19th  May,  1852.     The  side  bar  '- 
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rule  and  allocatur  were  served  on  defendant  and  each  of  the  bail ;  and 
payment  demanded :  but  no  payment  had  been  made. 

In  opposition  to  the  rule  it  was  deposed  that,  under  the  interpleader 
summons,  an  issue  was  directed :  but  the  prosecutors  did  not  proceed 
with  it ;  and  an  order  was  made  that  the  sum  of  2402.,  which  had  been 
paid  into  Court  by  the  claimant  under  the  bill  of  sale  to  abide  the 
event,  should  be  repaid  to  the  claimant,  with  the  costs  of  the  inter- 
pleader issue.  A  dividend  of  2«.  lOd.  in  the  pound  had  been  declared; 
of  which  notice  had  been  given  to  the  prosecutors :  and  a  dividend  war- 
rant was  in  the  hands  of  the  official  assignee  ready  to  be  handed  over 
to  the  prosecutors.  On  the  attendances  for  taxation,  under  the  side 
bar  rule,  the  defendant's  attorney  protested  against  the  taxation,  on 
the  ground  that  the  costs  had  already  been  taxed  under  the  rule  of 
8th  May,  1851,  and  the  amount  upon  such  taxation  proved  under  the 
bankruptcy.  The  sum  allowed  upon  the  allocatur  was  the  amount  of 
the  costs,  as  first  taxed,  with  an  addition  for  the  costs  of  the  last  bring- 
ing up  for  judgment. 

31.  CJiambera  and  Bramley  now  showed  cause. — The  prosecutors  have 
elected  to  proceed  for  the  costs,  first,  by  execution,  and,  next,  under 
sect.  182  of  The  Bankrupt  Law  Consolidation  Act,  1849  (stat.  12  &  13 
Vict.  c.  106),  by  proving  under  the  bankruptcy.  After  this,  they  can- 
not proceed  by  attachment  against  the  defendant,  under  stat.  5  &  6  W. 
&  M.  c.  11,  s.  3.  [Lord  Campbell,  C.  J. — Are  you  not  concluded  by 
*iftm  ^^®  allocatur?  *Should  you  not  have  applied  to  set  the  side  bar 
^  rule  aside  ?  That  was  the  course  pursued  in  Regina  v.  Wilson,  1 
E.  &  B.  697  (E.  C.  L.  R.  vol.  72).]  It  is  enough  to  show,  so  far  as  the 
defendant  is  concerned,  that  there  has  been  no  contempt :  and  this  is 
shown  by  the  prosecutor's  having  received  what  is  legally  satisfaction 
from  the  defendant.  Then,  as  to  the  bail,  the  side  bar  rule  is  not  taken 
out  as  against  them ;  and  this  would  have  been  the  answer  if  they  had 
applied  to  set  it  aside.  [Lord  Campbell,  C.  J. — ^Might  they  not  have 
applied,  as  being  prejudiced  by  it  ?]  They  are  not  prejudiced  till  they 
are  called  upon.  [Lord  Campbell,  C.  J. — Mr.  Jones,  the  Master, 
reports  to  us  that,  when  the  side  bar  rule  is  obtained,  the  officers  do 
not  proceed  to  taxation  till  notice  has  been  given  to  the  bail.]  The 
bail  are  not  called  upon  to  show  cause,  and  have  therefore  no  absolute 
right  to  appear :  that  is  the  proper  test  of  their  position ;  not  whether 
they  would  be  allowed  to  appear.  Then,  on  the  merits,  neither  the 
defendant  nor  his  bail  are  liable  to  pay  these  costs.  There  is  nothing 
to  prevent  the  prosecutors  from  obtaining  them  by  the  future  dividends 
under  the  bankruptcy.  The  bail  are  merely  security  for  the  defendant, 
who,  under  these  circumstances,  cannot  be  considered  as  having  made 
failure  to  pay.  There  can  be  no  estreat  unless  there  be  a  party  grieved, 
under  stat.  5  &  6  W.  &  M.  c.  11,  s.  8.  But  how  are  the  prosecutors 
aggrieved,  when  they  have  obtained  a  legal  satisfaction  for  their  costs? 
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There  is  no  express  provision  in  the  statute  for  estreating  the  rejog- 
nisance :  nor  can  there  be  any  equitable  ground  for  doing  so,  where  the 
prosecutors  have  elected  to  have  recourse  to  ^another  remedy.  p^-jQ, 
[Lord  Campbell,  C.  J. — I  do  not  understand  how  a  surety,  ^ 
which  is  the  character  in  which  you  place  the  bail,  is  discharged  by  a 
creditor  having  received  a  part  from  the  principal.]  How  much  is  to 
be  enforced  from  the  bail  under  such  circumstances  ?  [Crompton,  J. — 
That  is  a  question  for  the  Exchequer,  upon  application  for  mitigation.] 
Further,  the  prosecutors,  having  consented  to  the  rule  of  8th  May, 
1851,  have  precluded  themselves  from  any  remedy  which  they  might 
have  under  the  recognisance  by  the  ordinary  course  of  obtaining  final 
judgment,  and  taking  a  side  bar  rule  for  taxation.  By  taking  a  sub- 
stituted remedy  against  the  principal  they  discharge  the  surety. 

Bovillj  contr^. — As  to  the  last  point,  the  bargain,  if  it  be  one,  was 
not  fulfilled,  the  money  not  having  been  paid  upon  the  first  taxation. 
As  to  the  proof  under  the  bankruptcy,  the  allocatur  and  judgment  are- 
posterior  to  the  bankruptcy.  At  any  rate  the  rule  must  be  absolute  as. 
against  the  bail.  In  Regina  v,  Thornton,  4  Exch.  820,t  an  indictment 
had  been  removed  by  certiorari ;  and  the  defendant  was  convicted :  he 
had  been  through  the  Insolvent  Court,  after  being  taken  in  execution 
for  the  costSy  and  was  without  money.  The  recognisance  having  been 
estreated,  the  Court  of  Exchequer  stayed  the  proceedings  on  the  recog- 
nisances as  against  the  defendant,  but  refused  to  relieve  the  bail.  (He 
was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — The  rule  cannot  be  supported  as  against  the 
defendant :  the  sum  which  must  be  looked  upon  as  the  principal  debt 
has  been  proved  under  the  bankruptcy.  But,  as  to  the  application  to 
estreat,  no  *answer  has  been  given.  The  rule  therefore  to  estreat  ..^^  ^^ 
the  lecognisances  must  be  made  absolute  generally.  L 

WiOHTMAN,  Erlk,  and  Crompton,  Js.,  concurred. 

(( Ordered,  That  so  much  of  the  rule,  made  the  last  Term,  as 
calls  upon  the  defendant  to  show  cause  why  a  writ  of  attach- 
ment should  not  issue  against  him  for  his  contempt  in  not 
paying  the  sum  of  248Z.  15$.  9(2.,  pursuant  to  a  rule  of  Court, 
and  the  allocatur  of  the  Master  on  the  Crown  side  of  this 
Court  made  thereon,  and  why  the  recognisance  of  the  said 
defendant,  entered  into  on  removing  the  indictment  in  this 
prosecution  into  this  Court,  should  not  be  estreated  into  the 
Exchequer,  be  now  discharged.  And  it  is  further  ordered, 
that  the  recognisances  of  Joseph  Graham  and  Henry  Gas- 
tineau,  the  bail  of  the  defendant  in  this  prosecution,  entered 
into  on  removing  the  indictment  in  this  prosecution  into  this 
Court,  be  estreated  into  the  Exchequer." 
VOL.  n.— 17 
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The   QUEEN  v.  The   Governor,   Deputy  Governor,  Assistants  and 
Guardians  of  the  Poor  in  the  Town  of  KINGSTON  UPON  HULL. 

May  7. 

The  town  clerk  ib  not  entitled  to  charge  the  overaeers  of  parishei  for  the  duties  which  he  per- 
forms in  respect  of  the  registraUon  of  parliamentary  voters  of  a  borough,  under  stat  6  A  7 
Vict.  0.  IS.  By  seet  55,  the  parish  officers  are  to  repay  to  him  hiB  "expenses  iDcaired;"  but 
these  words  apply  only  to  such  moneys  as  he  has  properly  expended,  not  to  remaneratioo  for 
his  laboor. 

Hugh  Hill,  in  last  Term,  obtained  a  rule  calling  on  the  defendants 
to  show  cause  why  a  mandamus  should  not  issue,  commanding  them  to 
*1fi^1  pay  to  Thomas  *Thompson,  town  clerk  of  Kingston  upon  Hull, 
J  out  of  the  moneys  in  their  hands  collected  or  to  be  collected  for  the 
relief  of  the  poor  of  the  United  Parishes  of  Holy  Trinity  and  St. 
Mary,  in  Kingston  upon  Hull  aforesaid,  the  sum  of  481.  9$.  2d.,  being 
the  balance  remaining  unpaid  of  the  sum  of  90L  10«.  6(2.,  mentioned  in 
a  certificate  referred  to  in  the  affidavit  read  upon  granting  the  rule. 

In  the  affidavit  of  Thomas  Thompson,  upon  which  (among  others)  the 
rule  was  obtained,  the  following  facts  were  deposed  to.     By  stat.  6  G. 
4,  c.  xiii.  (local  and  personal,  public,  "for  the  better  maintenance,  em- 
ployment, and  regulation  of  the  poor  of  the  town  of  Kingston  upon 
iHull,  and  for  repairing  or  rebuilding  the  workhouse  there")  the  parishes 
of  Holy  Trinity  and  St.  Mary,  in  the  borough  of  Kingston  upon  Hull, 
are  united  for  the  purposes  of  the  poor  laws ;  and  certain  persons  are 
incorporated  for  the  management  of  the  poor  thereof,  by  the  name  of 
The  Governors,  Deputy  Governors,  Assistants  and  Guardians  of  the 
poor  in  the  town  of  Kingston  upon  Hull.     And,  by  the  same  Act,  the 
said  Corporation  are  invested  with,  and  required  to  exercise,  all  the 
powers  and  authorities  with  which  churchwardens  and  overseers  of  the 
poor,  or  any  of  them,  by  any  laws,  made  or  to  be  made,  in  all  or  any 
case  touching  the  application  of  any  of  the  rates  made  for  the  use  of  the 
poor,  are  or  shall  be  invested :  and  they  are  authorized  and  empowered 
to  do  and  perform  all  and  every  such  acts.     Thompson  became  town 
clerk  of  the  borough  in  1837 :  and  it  was  then  agreed  that,  instead  of 
the  town  clerk  charging  against  the  borough  fund  separate  charges  and 
fees  in  a  bill  of  costs  in  respect  of  the  business  he  should  transact  for 
♦18-11  ^^®  municipal  *Corporation,  he  shodldbe  paid  from  the  borough 
-^  fund  an  annual  salary  of  400Z.,  and  should  not  be  entitled  to 
any  further  or  other  remuneration  from  the  borough  fund,  except  for 
money  actually  paid  out  of  pocket.     But  such  salary  is  only  paid  in 
respect  of  business  done  by  him  for  the  municipal  Corporation :  and, 
deponent  stated  that  if  any  third  party  should  employ  the  deponent,  in 
his  capacity  of  town  clerk,  in  matters  that  could  not  have  been  charge- 
able by  him  against  the  borough  fund,  he  had  always  been,  and  still  is, 
at  liberty  to  make  his  charges  against,  and  to  be  paid  by,  such  third 
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parties  for  such  employment.     After  his  appointment,  stat.  6  &  7  Vict, 
c.  18  (« to  amend  the  law  for  the  registration  of  persons  entitled  to 
vote,  and  to  define  certain  rights  of  voting,  and  to  regulate  certain  pro- 
ceedings in  the  election  of  members  to  serve  in  Parliament  for  England 
and  Wales")  passed.    The  affidavit  referred  to  several  of  the  clauses  of 
tbis  Act,  and  further  stated  that,  between  9th  May  and  3d  November, 
1851,  deponent,  in  his  capacity  of  town  clerk,  at  a  great  expense  of 
money,  time,  and  labour  to  himself,  and  of  the  time  and  labour  of  his 
clerks  and  printers,  caused  to  be  carried  into  effect  the  matters  to  be 
done  on  the  part  of  town  clerks  pursuant  to  the  Act  last  mentioned,  in 
preparing  and  printing  the  register  of  persons  entitled  to  vote  at  any 
election  of  members  of  Parliament  for  Kingston  upon  Hull  which  might 
take  place  between  80th  November,  1851,  and  1st  December,  1852.   He 
laid  the  account  of  his  expenses,  as  soon  as  he  conveniently  could,  be- 
fore the  Town  Council  of  Kingston  upon  Hull.     The  account,  pursuant 
to  a  general  rule  of  the  Town  Council,  was  laid  before  the   Property 
Committee  of  the  Council ;  and  they  reported  the  amount  of  the  ex- 
penses to   the   Town   Council,  namely,   1582.    Is.   10(2.,  and   appor- 
tioned *the  expenses  among  the  parishes  and  townships  accord- 
ing to  the  number  of  names  in  each  :(a)  and  they  found  that  the 
parishes  of  Holy  Trinity  and  St.  Mary  should  together  pay  90L  10«. 
6fd.  And   the   committee  recommended  the  council    to    allow    the 
account  and  to  grant  a  certificate  under  the  common  seal  for  pay- 
ment.   Whereupon   the   council   ordered:    "That    the   town    clerk's 
bill  of  costs  for  carrying  into  effect  the  provisions  of  the  Parliamentary 
registration  act,  6th  Vict.  chap.  18,  be,  and  the  same  is,  hereby  allowed 
at  1532.  Is.  lOd, ;  and  that  a  certificate  thereof  be  issued  to  the  town 
clerk  under  the  common  seal,  and  of  the  sum  to  be  paid  by,  and  as  the 
contribution  of,   each  parish   and  township   in,  the  borough  towards 
defraying  the  same,  as  follows :  that  is  to  say,"  &c.,  stating  the  propor- 
tions as  before,  according  to  the  report.     The  certificate  was  issued 
accordingly,  under  the  common  seal,  stating  the  amounts  to  be  paid, 
referring  to  stat.  6  &  7  Vict.  c.  18,  and  adding:  "and,  pursuant  to  the 
said  Act,  the  overseers  of  the  poor  of  the  said  respective  parishes  and 
townships  are  hereby  forthwith,  on  notice  hereof,  out  of  the  first  moneys 
which  shall  come  to  their  hands  for  the  relief  of  the  poor,  to  pay  to  the 
said  town  clerk  the  sum  in  this  certificate  mentioned,  to  be  paid  by  the 
parish  or  township  of  which  they  shall  respectively  be  overseers,  as  the 
contribution  of  the  said  parish  or  township  to  the  said  town  clerk." 
Thompson  served  a  copy  of  the  certificate  on  the  Governor,  Deputy 
Governor,  Assistants  and  Guardians  of  the  poor  of  the  town  of  Kingston 
upon  Hull ;  and  their  clerk  paid  him  402.  Is.  6d. :  but  the  residue  re- 

(a)  Stot  6  A  7  Vict  o.  18»  a.  65. 


185  REGINA  v.  KINaSTON  UPON  HULL.     E.  T.  1853. 

*1  Afil  ™**^^^  unpaid,  though,  as  was  deposed  on  *inform'ation  and  belief, 
-*  they  had  in  their  hands  tnonej  collected  for  the  relief  of  the  poor 
more  than  sufficient  to  pay  the  902.  10«.  6|(2. 

From  the  affidavit  in  answer,  it  appeared  that  one  item  of  Thompson's 
charge  was  for  payment  to  the  printer :  and  the  401.  Is.  4d.,  which  had 
been  paid  to  Thompson,  was  the  portion  of  this  single  item  due  from  the 
parishes  of  Holy  Trinity  and  Saint  Mary  according  to  the  proportion 
before  calculated :  but  all  the  other  items  ^'  were  for  professional  fees 
and  charges  of  attendances,  and  business  done  and  performed  by  the 
said  Thomas  Thompson,  or  his  clerk  or  clerks."     The  affidavit  farther 
set  out  the  resolution  (of  17th  May,  1837)  passed  by  the  town  coratcil 
immediately  before  the  election  of  Thompson;   namely:    "Resolved: 
that  in  future  the  town  clerk  be  elected  annually  on  the  9th  day  of 
November,  and  to  hold  his  office  during  the  pleasure  of  the  council:  and 
that  his  salary  be  at  the  rate  of  4002.  per  annum ;  and  that,  in  considera- 
tion of  such  salary,  the  town  clerk  shall  perform  all  the  duties  apper- 
taining to  the  office  of  town  clerk,  committee  clerk,  common  law,  chancery, 
and  other  business  whatsoever ;  that  he  shall  have  an  office  at  the  town 
hall,  open  daily  for  business,  and  shall  not  be  entitled  to  any  farther 
remuneration  for  the  performance  of  such  duties  from  the  borough  fund 
than  the  salary  of  4002.  per  annum,  except  for  money  actually  out  of 
pocket :  and  that  any  wages  paid  to  clerks  and  assistants  shall  not  be 
considered  money  out  of  pocket." 

Watson  and  Bovill  now  showed  cau^e. — The  question  turns  upon  the 
meaning  of  the  words  "expenses  incurred,"  in  sect.  55  of  stat.  6  &  7 
*1  R71  ^^^**  ^'  ^^'    ^^  t&tm  '^'applies  merely  to  such  money  as  the  town 
^  clerk  has  had  to  advance :  for  his  personal  services,  and  those  of 
his  clerks  (which  must  be  on  the  same  footing),  he  is  paid  bj  the  rema- 
neration  which  he  receives  from  the  munioipal  Corporation.    In  this  case 
he  is  paid  by  an  annual  salary.     But  the  parochial  authorities  ha^e 
nothing  to  do  with  the  arrangements  between  the  municipal  Corporation 
and  their  officers.     It  does  not  appear  that  he  has  had  to  hire  any  clerk 
for  this  specific  service.     In  Jones  t^.  Mayor  of  Carmarthen,  8  M.  &  W. 
605,t  Lord  Abinger  said  that  for  services  which  the  town  clerk  performed 
under  the  express  directions  of  the  Reform  Act,  or  the  Munioipal  Cor- 
poration Act,  he  could  claim  no  remuneration.     In  the  present  case  the 
principle  applies  more  strongly ;  for  stat.  6  &  7  Vict.  c.  18,  does  pre- 
scribe remunerations  in  particular  instances,  as  in  that  of  the  revising 
barristers;  sect.  59.     If  there  be  any  claim,  it  is  on  the  town  council: 
the  parish  officers,  in  which  character  the  defendants  stand,  are  liable 
only  under  the  words  of  the  statute.     The  certificate  of  the  council  car- 
ries the  case  no  further :  the  council  has  no  power  to  issue  such  certifi- 
cate except  in  the  case  of  "  expenses  incurred." 

Hugh  Mill  and  TT.  S.  OrosSj  contrd». — Very  onerous  duties  are  laid 
upon  the  town  clerk  under  this  statute.    It  can  hardly  have  been  con- 
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(emplated  by  the  Legielature  that  these  were  to  be  performed  gratuitously. 
The  queetion  on  sect.  55  is  at  least  new :  and  a  return  will  enable  the 
parties  to  have  it  decided  upon  the  record. 

Lord  Campbell,  C.  J. — We  would  make  the  rule  *ab8olute,  if  r^^r>« 
there  were  any  doubt,  so  as  to  have  ^  return.     But  there  is  not  '- 
a  particle  of  doubt.     "Expenses  incurred"  mean|8  simply  money  which 
the  town  clerk  has  had  to  pay.     He  wants  to  charge  for  his  time.     No 
doubt  he  has  be^n  very  usefully  employed :  but  that  is  not  incurring  an . 
expense* 

WiGHTMAN,  J. — I  agree  entirely :  the  claim  must  be  brought  within 
the  terms  of  secit.  55 ;  but  it  is  quite  inapplicable  to  them. 

Cromptoit,  J.(a) — It  is  clear  that  the  words  "expenses  incurred,"  in 
that  section,  are  applicable  only  to  what  the  town  clerk  has  to  pay ;  not 
to  his  labour.  Rule  discharged. 

(a)  Sbli,  J.,  hftTing  be«n  aU^nt  during  a  ptart  of  the  argomenty  deUvored  no  opinion. 


The  QIJBEN  v.  JOHN  WILLIAM  HARDEN,  Esq.    May  9. 

The  ftmount  paid  for  carrying  into  force  an  order  of  two  JuBtices  to  abate  a  nuisance,  under  stat 
11  A  12  Vlei.  c.  12S,  may,  under  the  provisiouB  of  sect.  3,  be  recovered  in  the  county  court 
from  the  owner  of  the  premiflei  where  the  nuiaanoe  existed,  though  title  to  land  comes  in  ques- 
tion. Semble :  that  title  comes  in  question  if  the  party  sued,  as  owner  of  land,  denies  that  he 
is  owner. 

Fashlbt,  in  last  Hilary  Term,  obtained  a  rule  nisi  for  a  mandamus 
directed  to  the  judge  of  the  county  court  of  Cheshire  holden  at  North- 
wich,  commanding  him  to  order  payment  at  such  time,  and  by  such  in- 
italments,  lis  he  should  think  fit,  of  the  sum  of  187.  15«.,  for  which 
judgmen};  had  been  given  in  the  *said  county  court  in  a  plaint  r^^oQ 
between  the  Guardians  of  the  Poor  of  the  Northwich  Union,  *■ 
plaintiffis,  and  Charles  Aiken  Holland,  defendant. 

From  the  affidavits  on  both  sides,  it  appeared  that  the  plaint  was  by 
the  Guardians  of  the  Poor  of  the  Northwich  Union,  to  recover  the 
amount  paid  for  carrying  into  force  an  order  of  two  justices  to  abate  a 
nai3ance  in  a  ditch,  under  The  Nuisances  Removal  and  Diseases  Pre- 
vention Act,  1848,  11  k  12  Vict.  c.  123.  This  sum  they  claimed  from 
Mr.  Holland  as  owner  of  the  ditch :  and  the  defence  was  that  he  was 
not  owner  of  the  ditch.  The  defendant  in  the  plaint  applied  to  Cromp- 
ton,  J.,  at  chambers,  on  the  9th  October,  for  a  prohibition,  on  the 
ground  that  title  came  in  question,  and,  consequently,  that  the  county 
court  had  no  jurisdiction.  Crompton,  J.,  without  expressing  any 
opinion,  dismissed  the  summons,  on  the  parties  consenting  to  stay  pro- 
ceedings in  the  coiinty  court  till  November  17th,  so  that  the  defendant 
might  have  an  opportunity  to  apply  to  the  Court  in  the  Term  if  he 
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pleased.  No  application  was  made.  The  plaint  came  on  to  be  tried; 
when  the  judge  of  the  county  court  expressed  his  own  opiDion  to  be 
that  title  did  come  in  question,  and  that  he  had  no  jurisdiction,  bnt, 
apparently  under  a  mistaken  impression  that  Crompton,  J.,  had  decided 
the  point,  left  the  case  to  the  jury,  who  found  for  the  plaintiffs.  He 
afterwards  declined  to  make  any  order  for  payment,  on  the  ground  that 
he  thought  himself  without  jurisdiction. 

Willes  and  Holland  now  showed  cause.-^Title  to  land  is  in  question 
here ;  for  the  defendant  was  charged  as  owner  of  the  ditch,  and  bis 
*lQm  ^®^®^®®  ^*^  ^^**  ^^  ^^^  °^*  *owner.  Stat.  9  &  10  Vict.  c.  95, 
-^  s.  58,  excludes  cases  in  which  title  to  land  is  in  question  from 
the  jurisdiction  of  the  county  court.  It  is  immaterial  whether  the 
plaintiff  sets  up  title  in  the  defendant  to  charge  him  ratione  tenarse 
and  the  defendant  denies  it,  or  whether  the  defendant  sets  up  title  in 
himself  and  the  plaintiff  denies  it.  The  latter  is  the  more  common 
case ;  but  title  is  equally  in  question  whether  it  is  claimed  as  a  benefit 
or  disclaimed  as  a  burthen. 

Paahleyy  contrS,. — If  this  were  an  action  at  common  law,  probably 
the  county  court  would  have  no  jurisdiction ;  for  the  title  to  the  ditch 
does  seem  to  come  in  question.  But  it  is  an  action  given  by  stat.  11 
&  12  Vict.  c.  128,  s.  8,  which  enacts  that  «<  all  costs  and  expenses  rea- 
sonably incurred  in  obtaining  such  order,  or  in  carrying  the  same  into 
effect,  shall  be  deemed  to  be  money  paid  for  the  use  and  at  the  request 
of  the  owner  or  occupier  of  the  premises  in  respect  whereof  such  costs 
and  expenses  shall  have  been  incurred,  and  may  be  recovered  as  such 
by  the  said  Town  Councils,  Trustees,  Commissioners,  Guardians,  Officers 
of  Health,  or  other  body,  or  by  the  said  Procurators  Fiscal,  Deans  of 
Guild,  Commissioners  of  Police,  or  Trustees  and  Inspectors  of  the  Poor 
respectively,  in  any  county  court.  Civil  Bill  Court,  or  (in  Scotland) 
before  the  Sheriff  or  Magistrates  or  Justices  of  the  Peace :"  or  at  the 
option  of  the  plaintiffs  they  may  go  before  two  justices.  So  the  act 
creates  a  new  right,  and  expressly  limits  the  remedy  in  England  to 
actions  in  the  county  court,  or  to  a  proceeding  before  two  justices.  No 
action  could  lie  in  any  other  court ;  and  the  Legislature,  knowing  that 
^^q^-i  the  amount  might  be  more  than  202.,  and  that  *title  might  come 
-^  in  question,  nevertheless  gave  the  jurisdiction  to  the  county 
court. 

Lord  Campbell,  C.  J. — If  this  case  had  depended  upon  the  construc- 
tion of  Stat  9  &  10  Vict.  c.  95,  s.  58,  I  should  have  been  of  opinion 
that  the  judge  had  no  jurisdiction,  for  that  the  title  to  the  land  might, 
and  in  this  case  did,  bon&  fide  come  in  question.  But  stat.  11  &  12 
Vict.  c.  123,  s.  8,  expressly  gives  the  remedy  in  the  county  court ;  and, 
unless  that  Court  has  jurisdiction,  there  is  no  remedy  by  action  at  all ; 
for  the  Guardians  of  the  Poor  have  no  capacity  to  sue  but  what  is  given 
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to  them  bj  the  statute.    It  is  a  new  right  given  by  statute,  with  a  spe- 
cific remedy,  which  may  and  must  be  pursued. 

W16HTMAN,  J. — This  case  does  not  depend  upon  the  construction  of 
Btat.  9  &  10  Vict.  c.  95,  s.  58,  but  on  that  of  stat.  11  &  12  Vict.  c.  123, 
8.  3,  which  gives  a  special  jurisdiction  to  the  county  court  or  to  two 
justices.  It  would  be  strange  if  the  Legislature  intrusted  questions 
of  this  sort,  whether  they  involved  title  or  not,  to  two  justices,  and 
excluded  the  county  court  when  title  came  in  question. 

EiiLE,  J. — I  also  think  that  the  judge  has  jurisdiction  given  him, 
under  sect.  3,  to  try  whether  these  costs  are  due  from  the  defendant  as 
owner,  and  therefore  has  jurisdiction  to  try  whether  he  is  owner.  It 
will  open  a  wide  inquiry,  and  may  raise  a  very  complicated  question  of 
title ;  but  express  power  is  given  to  the  judge  of  the  county  court  to 
try  that  question. 

♦Crompton,  J. — I  also  think  that  jurisdiction  is  expressly  r^^qo 
gi?en.  There  are  two  modes  given  to  recover  those  costs,  in  the  ^ 
county  court  or  before  two  justices.  Those  express  remedies  exclude 
&I1  others.  The  justices  can  try  it  though  title  comes  in  question :  and 
it  would  be  strange  if  we  were  to  say  that  the  jurisdiction  was  taken 
from  the  judge  of  the  county  court,  but  left  to  the  justices. 

Rule  absolute. 


The  next  case  is  inserted  here  on  account  of  its  connexion  with  the 
case  which  follows  it. 

Ex  parte  PHILLIPS.    IJune  18,  1852.] 

Fnder  stats.  1  A  2  Vict  c.  110,  8.  96,  and  10  A  11  Vict  o.  102,  b.  10,  the  Court  for  the  relief  of 
Jjuolrent  Debtors  has  no  jurisdiction  to  rehear  a  cose  heard' before  a  judge  of  the  county  court 
on  a  petition  transmitted  to  such  judge  from  the  Court  first  mentioned. 

Griffiths,  in  Trinity  Term,(a)  1852,  moved  for  a  rule  calling  on  the 
Commissioners  of  the  Court  for  the  relief  of  Insolvent  Debtors  to  hear 
an  application  for  the  rehearing  of  Robert  George  Clabburn. 

From  the  affidavits  in  support  of  the  motion,  it  appeared  that  Clab- 
burn, about  4th  March,  1852,  being  then  a  prisoner  for  debt  in  the  gaol 
of  the  City  of  Norwich,  filed  a  petition  in  the  Court  for  the  relief  of 
Insolvent  Debtors,  which  was  heard  at  Norwich  before  the  judge  of  the 
county  court.  Robert  Charles  Phillips  appeared  as  a  creditor  to  oppose 
the  discharge:  but  the  judge  disallowed  the  proof  of  the  debt,  and 
Phillips  was  not  permitted  to  be  heard  in  opposition.  The  insolvent 
♦was  discharged,  upon  the  hearing.  Application  was  made,  on  r^^Qo 
21st  May,  1862,  to  the  Court  for  the  relief  of  Insolvent  Debtors  *■ 

(a)  June  3d.    Before  Lord  CampbeU,  C.  J.|  Coleridge,  Wightman,  and  Brie,  Js. 
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for  a  rehearing,  on  the  part  of  Phillips :  but  the  learned  Commissioner  (a) 
who  presided  was  of  opinion  that  the  Court  had  no  jurisdiction.  The 
present  motion  was  made  on  behalf  of  Phillips :  and  the  affidavits  stated 
the  merits. 

Griffits,  in  support  of  his  motion. — Sect.  96  of  stat.  1  &  2  Vict.  c. 
110,  gives  power,  in  certain  cases,  to  the  Court  for  the  relief  of  Insolyent 
Debtors  to  rehear,  upon  proper  grounds  shown.     The  original  hearing, 
under  that  statute,  took  place  before  the  Court,  or  a  Commissioner  on 
circuit,  or,  if  the  prisoner  was  in  custody  in  Berwick  upon  Tweed,  before 
the  justices  of  that  town.     By  stat.  lO  4;  11  Vict.  c.  102,  s.  10,  the  cir- 
cuits of  the  Commissioners  are  abolished :  and  (except  within  the  district 
mentioned  in  sect.  6)  the  Court,  by  sect.  10,  id  to  make  an  order  for 
hearing  in  the  county  court  of  the  district  within  '^^hich  the  insolvent  is 
confined.     But  many  of  the  judges  of  the  county  courts  consider  that 
they  have  no  power  given  to  them  by  this  section,  either  expressly  or 
by  implication,  to  rehear.     The  judge  of  the  county  court  is  to  return 
the  proceedings,  with  his  judgment,  to  the  Cohrt  for  the  relief  of  Insol- 
vent Debtors,  to  be  kept  among  the  records  of  the  latter  Court.    The 
Commissioners  on  circttit  had  a  power  distinct  from  that  of  their  Court; 
*1Q4.1  ^^^  ^^  indeed  had  the  '^'individual  Commissioners  in  London,  as 
J  under  sect.  28  of  stat.  14  2  Vict.  c.  110.     Sect.  96  of  that  sta- 
tute makes  the  order  on  the  hearing,  unless  there  be  a  rehearing  as  there 
directed,  ''final  and  conclusive."     It  cannot  have  been  intended,  by 
stat.  10  &  11  Vict.  c.  102,  s.  10,  to  abolish  the  rehearing  altogether: 
and  the  Court,  of  which  the  proceedings  are  a  record,  seems  to  be  the 
proper  tribunal  for  exercising  that  power,     tt  was  so  held  in  a  case 
where  the  hearing  had  been  before  a  Commissioner  on  circuit,  ante- 
cedently to  the  passing  of  stat.  10  &  11  Vict.  c.  102,  but  the  application 
for  a  rehearing  was  after  that  statute;  Re  Willcox,  18  Q.  B.  666  (E.  C. 
L.  R.  vol.  66).  Our.  adv.  vulL 

Lord  Campbbll,  C.  J.,  now  delivered  the  judgment  of  the  Conf  t. 

Upon  a  motion  for  a  mandamus  to  the  Commissioners  of  the  Court 
for  the  relief  of  Insolvent  Debtors,  to  hear  an  application  for  an  order 
for  the  rehearing  of  the  case  of  an  insolvent  under  stat.  1  &  2  Vict.  c. 
110,  B.  96,  the  question  has  been  i-aised,  whether,  in  respect  of  an  insol- 
vent heard  before  the  judge  of  a  county  court,  and  di&charged  by  him, 
under  stat.  10  &  11  Vict.  c.  102,  s.  10,  the  Court  for  the  relief  of  Insol- 
vent Debtors  has  jurisdiction  to  make  the  order  applied  for. 

And  we  are  of  opinion  that  this  question  must  be  answered  in  the 
negative.  There  is  no  provision  expressly  giving  this  power  to  the 
Court  of  the  Commissioners  over  the  cltses  heard  by  the  judge  of  the 

(a)  W.  J.  Law,  Esq.  GnjUttf  in  moring,  stated  that  the  opinion  of  Mr.  Law,  explaining  his 
reason  for  considering  that  the  Court  had  no  Jurisdiction  in  a  nnkUar  cace,  had  been  printed :  and 
a  copy  was  handed  up  to  the  Bench. 
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conn t J  conrt:  and  the  provision  in  sect.  96  of  the  former  Act  r*^q/- 
^does  not,  in  terms  or  in  principle,  apply  to  these  cases.  In  ^ 
terms  it  does  not  apply  to  county  courts :  and  in  principle,  although  it 
was  reasonable  to  vest  the  power  of  deciding  or  rehearing  in  a  tribunal 
of  which  all,  or  at  least  one,  of  the  judges  had  presided  over  the  former 
hearing,  it  would  be  inconvenient  to  require  that  a  tribunal  should  have 
to  decide  whether  a  judge  has  been  deceived,  either  by  false  evidence  or 
otherwise,  without  having  power  of  communicating  officially  with  that 
judge  upon  a  matter  depending  chiefly  on  what  passed  in  his  own  mind. 
The  rule  must  be  refused,  unless  the  jurisdiction  exists  in  the  Insol- 
vent Debtors'  Court.  It  is  not  necessary  to  decide  that  the  jurisdiction 
exists  in  any  other  tribunal.  We  forbear,  therefore,  to  say  more,  with 
respect  to  the  power  of  the  county  court  judges,  than  that  the  words  of 
sect.  10,  conferring  jurisdiction  on  them  to  hear  originally,  appear  wide 
enough  to  comprehend  a  power  of  rehearing :  and  we  find  no  words 
restricting  their  power  within  the  limits  of  the  powers  exercised  by  the 
Commissioners  upon  circuit.  Rule  refused. 


*The  QUEEN  v.  ALFRED  DOWLING,  Serjeant  at  Law,  ^.^.q^ 
Judge    of  the   County  Court   of  YORKSHIRE,  holden   at  ^ 
YORK.    May  9. 

(In  the  matter  of  WHITE.) 

An  mtoWent  debtor,  resident  in  the  district  of  the  oonnty  eonrt  of  T.,  more  than  20  mUet  from 
the  Geneitel  Post  Office,  petitioned  the  Conrt  for  the  relief  of  Insolvent  Debtors.  His  petition 
and  schedole  were  transmitted  to  the  judge  of  the  county  court  of  Y.,  by  whom,  after  hearing, 
he  was  discharged;  and  the  schedole  and  petition  were  returned  to  the  Court  for  the  relief  of 
InsolTent  Debtors.  Afterwards,  some  of  his  creditors  applied  to  the  judge  of  the  county  court 
for  an  order  for  a  rehearing  on  the  ground  of  fraud.  The  judge  granted  a  rule ;  but  the  insol- 
Tent  did  not  appear.  Application  was  made  to  the  judge  for  a  warrant  to  apprehend  him. 
The  insolvent  was  out  of  the  district  of  the  T.  county  ooart  The  judge  refused  to  act  This 
Court,  under  these  circumstances,  made  a  rule  absolute  for  a  mandamus  to  issue  a  warrant,  as  in 
the  opinion  of  the  majority,  Crompton,  J.,  dissentiente,  the  judge  of  the  county  conrt  had  juris- 
diction to  do  that  But  l^e  Oonrt  refused  to  express  any  opinion  as  to  whether  the  warrant 
eould  be  executed  out  of  the  distriot 

CrRilPFiTS.  in  last  Hilary  Term,  obtained  a  rule  nisi  for  a  mandamus, 
commanding  the  judge  of  the  county  court  of  Yorkshire  holden  at  York 
to  issue  his  warrant  to  bring  up  William  White,  an  insolvent  debtor, 
for  a  rehearing  in  the  matter  of  the  petition  and  schedule  of  the  said 
insolvent. 

The  rule  was  obtained  on  affidavits  showing  that  William  White,  a 
debtor  confined  in  York  Castle,  petitioned  the  Court  for  the  relief  of 
Insolvent  Debtors,  and  filed  his  schedule.  The  Court  for  the  relief  of 
Insolvent  Debtors  transmitted  the  petition  and  schedule  to  the  judge  of 
the  county  court  at  York,  being  the  court  within  the  district  of  which 
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the  insolvent  was  in  custody :  and,  after  hearing,  the  insolvent  was  dis- 
charged on  the  22d  March,  1852,  by  the  judge  of  the  county  court.  In 
June,  1852,  certain  creditors  petitioned  the  judge  of  the  county  court 
for  a  rehearing,  on  the  ground  of  fraud.  The  judge  declared  his  opinion 
*i  071  ^^  ^^  ^^^^  ^^®  ^jurisdiction  to  order  a  rehearing  was  in  the  Court 

-'  for  the  relief  of  Insolvent  Debtors,  to  which  the  schedule  and 
petition  had  been  returned ;  and  he  then  declined  to  act.  The  decision 
of  this  Court  in  Ex  parte  Phillips,  ant^,  p.  192,  having  taken  place  sub- 
sequently, the  Court  for  the  relief  of  Insolvent  Debtors,  in  deference  to 
that  decision,  again  transmitted  the  petition  and  schedule  to  the  judge 
of  the  county  court ;  and  a  fresh  application  for  a  rehearing  was  made 
on  28th  August  in  the  county  court,  of  which  the  insolvent  had  notice. 
The  judge  granted  a  rule  nisi.  On  27th  September  the  rule  was  made 
absolute  on  an  affidavit  of  service.  The  rule  absolute  was  served  on  the 
insolvent,  who  did  not  appear. 

On  22d  November  an  application  was  made  for  a  warrant  to  appre- 
hend the  insolvent  and  bring  him  up.  The  judge,  after  taking  time  to 
consider,  said:  <<If  you  are  right  in  assuming  this  to  be  the  only 
tribunal  before  which  the  insolvent  can  be  reheard,  I  think  your  argu- 
ment in  support  of  the  application  is  well  founded.  At  the  same  time 
I  would  suggest  |hat,  as  my  power  is  derivable  solely  from  the  statutes, 
the  terms  of  which  are  very  ambiguous,  it  would  be  safer  to  apply  to 
the  Court  above  for  a  mandamus.  And,  if  a  mandamus  be  granted,  I 
shall  of  course  have  no  objection  to  grant  your  application."  The  affi- 
davits on  the  other  side  showed  the  additional  fact  that  the  insolvent. 
White,  was,  at  the  time  of  the  application  and  still,  resident  out  of  the 
district  of  the  county  court  of  Yorkshire  holden  at  York. 

Bramwell  and  CfiarUs  Pollock  now  showed  cause. — The  real  question 
»1Q«1  ^®'  '^^®*^®''  ^^^  judge  of  the  county  *court  has  jurisdiction  to 

^  issue  such  a  warrant.  It  is  clear  that  he  has  not,  unless  such 
power  is  given  to  him  by  statute.  Stat.  1  &  2  Vict.  c.  110,  s.  30, 
enacted  that  the  Commissioners  should  make  circuits,  and  that,  upon  a 
prisoner's  «<  appearance  before  such  Commissioner  on  his  circuit,  it 
shall  be  lawful  for  such  Commissioner  to  make  all  such  orders,  and  to 
give  all  such  directions,  and  to  do  all  such  matters  and  things  requisite 
for  the  discharging  or  remanding  of  such  prisoner,  and  otherwise 
respecting  such  prisoner,  and  his  schedule,  and  his  creditors  and 
assignees,  as  the  said  Court  for  the  relief  of  Insolvent  Debtors  may 
make,  give,  or  do  in  the  matters  of  petitions  heard  by  the  said  Court, 
according  to  this  Act ;  and  that  in  each  and  every  matter  to  be  heard 
and  inquired  into  by  such  Commissioner,  according  to  the  provisions  of 
this  Act,  such  Commissioner  shall  have  the  same  power  as  the  said 
Court  would  have  therein  if  the  same  were  heard  and  inquired  into  by 
the  said  Court ;  and  that  all  judgments,  rules,  orders,  directions,  and 
proceedings  pronounced,  made,  and  done  in  all  and  every  the  matters 
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aforesaid  by  such  Commissioners,  shall  be  transmitted  to  the  said  Coart| 
signed  by  snch  Commissioner,  to  be  a  record  of  the  said  Court,  and  tc 
be  kept  as  sach  among  the  records  thereof."  Sect.  96  enacts:  <<that 
every  such  adjudication  as  aforesaid  by  the  said  Court,  Commissioner, 
or  justices  as  aforesaid,  with  respect  to  any  prisoner,  and  the  order 
thereupon,  so  made  as  aforesaid,  shall  be  final  and  conclusive,  and  shall 
not  be  reviewed  by  the.  said  Court,  unless  the  said  Court  shall  there- 
after see  good  and  sufficient  cause  to  believe  that  such  adjudication  has 
been  made  on  false  evidence,  or  otherwise  improperly  made  or  fraudu- 


lently obtained,  in  which  case  it  shall  be  lawful  *for  the  said 


[*199 


Court,  upon  the  application  of  such  prisoner,  or  of  any  creditor 
of  such  prisoner,  to  order  such  prisoner,  upon  due  notice  to  be  given  to 
each  persons  and  in  such  manner  as  the  Court  shall  direct,  to  attend  or 
be  brought  up,  and  the  said  matter  to  be  reheard  before  the  said  Court, 
or  one  of  the  Commissioners  thereof  on  his  circuit,  or  such  justices  as 
aforesaid,  as  the  case  may  require,  who  shall  thereupon  rehear  the 
same,  and  shall  and  may,  if  just  cause  shall  appear,  annul  the  original 
adjudication  and  order  thereupon  made  in  such  case,  and  shall  have  the 
same  powers  and  authorities  upon  such  rehearing  as  upon  any  original 
hearing  in  pursuance  of  this  Act,  and  may  adjudicate  in  such  matter 
accordingly ;  and  thereupon,  in  case  the  former  adjudication  in  the  said 
matter  shall  not  be  confirmed,  such  order,  certificate,  and  w'arrant  shall 
be  made  as  required  by  this  Act  to  be  made  upon  such  original  adjudica- 
tion ;  and  the  said  Court  or  Commissioner  or  justices  shall  and  may,  if 
necessary,  remand  the  said  prisoner  to  the  same  custody  in  which  he 
was  at  the  time  of  the  former  hearing  of  the  matters  of  his  petition, 
there  to  be  subject  to  imprisonment  as  if  the  former  adjudication  therein 
had  not  been  made ;  and  thereupon  all  detainers  which  were  in  force 
against  such  prisoner  at  the  time  of  his  former  discharge  from  custody 
shall  be  deemed  to  be  still  in  force  against  him  as  if  such  former 
adjudication  had  not  been  made ;  and  the  gaoler  or  keeper  of  the  prison 
to  which  such  prisoner  shall  be  so  remanded  shall  and  is  he;reby  required 
to  receive  such  prisoner  into  his  custody  in  pursuance  of  such  remand, 
for  doing  which  the  order  of  remand  in  such  case  shall  be  his  sufficient 
warrant ;  and  where  in  any  case  such  prisoner  shall  refuse  or  neglect  to 
appear   before   the  said   Court  or  "*" Commissioner  or  justices. 


according  to  such  order  for  rehearing  as  aforesaid,  a  copy  where- 


[*200 


of  shall  have  been  duly  served  on  such  prisoner,  it  shall  be  lawful  for 
the  said  Court  to  order  such  prisoner  to  be  apprehended,  and  committed 
to  custody  in  such  prison  as  the  said  Court  shall  direct,  and  to  issue  its 
warrant  accordingly,  and  to  cause  such  prisoner  to  be  brought  up  for 
examination  as  often  as  to  the  said  Court  or  Commissioner  or  justices 
shall  seem  fit." 

Upon  these  enactments  there  was  no  difficulty.     The  Commissioner 
on  circuit,  under  sect.  80,  heard  the  petition  of  the  insolvent.     If  there 
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was  ground  for  an  application  for  a  rehearing,  that  was  to  be  made  to 
the  Court  under  sect.  96 ;  and  the  Court,  if  it  saw  good  cause,  was  to 
order  the  prisoner  to  attend  a  rehearing,  which  might  be  before  the 
Court  or  a  Commissioner  on  circuit :  and,  if  the  prisoner  did  not  appear, 
he  might  be  apprehended.  But  the  Commissioner  could  not  set  aside 
the  adjudication  or  rehear  except  on  the  order  of  the  Court :  and,  if 
the  insolvent  did  not  appear,  it  was  the  Court,  not  the  Commissioner 
on  circuit,  that  might  order  him  to  be  apprehended.  Then  stat.  10  k 
11  Vict.  0.  102,  s«  10,  abolished  the  circuits  of  the  Commissioners,  and 
enacted  that,  if  a  prisoner  in  a  country  district  should  petition  the 
Court  for  the  relief  of  Insolvent  Debtors,  the  Court,  or  one  Commis- 
sioner, should  (^  make  an  order  referring  such  petition  for  hearing  to 
the  county  court  within  the  district  of  which  such  insolvent  debtor  is  in 
custody,  and  shall  transmit  such  petition  and  schedule  to  such  court  for 
hearing  accordingly ;  and  that  the  judge  of  such  court  shall  appoint  a 
time  and  place  for  such  prisoner  to  be  brought  up  before  such  court, 
*2011  ^^^  cause  the  usual  notices  to  be  given;  "^and  that  any  court  to 

-'  which  any  such  petition  shall  be  so  referred  and  transmitted 
shall  have  and  possess  the  same  power  and  authority  with  respect  to 
every  such  petition,  and  shall  make  all  such  orders,  give  all  such  direc- 
tions, and  do  all  such  matters  and  things  requisite  for  the  discharging 
or  remanding  of  such  prisoner,  and  otherwise  respecting  such  prisoner, 
his  schedule,  creditors,  and  assignees,  as  the  said  Court  for  the  relief 
of  Insolvent  Debtors  or  any  Commissioner  thereof  might  make,  give, 
or  do  in  the  matters  of  petitions  heigrd  before  such  Court  or  Commis- 
sioner under  4iuch  Acts ;  imd  that  every  such  petition  and  schedule, 
and  all  judgin^ts,  rules,  orders,  directions,  and  proceedings  pro- 
nounced, made,  and  done  thereon  in  all  and  ^very  the  matters  afore- 
said by  such  county  court,  shall  be  returned  to  the  said  Court  for  the 
relief  of  Insolvent  Debtors,  signed  by  the  judge  of  such  county  court, 
to  be  a  record  of  the  said  Court  for  the  relief  of  Insolvent  Debtors, 
and  to  be  kept  as  sueh  among  the  records  thereof;  and  the  said  Court 
for  the  relief  of  Insolvent  Debtors,  and  every  Commissioner  thereof,  in 
every  case  in  which  any  insolvent  debtor  petitioning  the  Court  for  the 
relief  of  Insolvent  Debtors  under  such  Acts  shall  be  in  custody  in  any 
of  Her  Majesty's  gaols  within  the  district  to  which  the  jurisdiction  of 
such  Court  is  limited  aforesaid,  and  the  county  courts  in  the  matter  of 
every  such  petition  so  referred  and  transmitted  for  hearing  as  aforesaid, 
shall  have  power  to  issue  a  warrant  or  order,  directed  to  the  governor, 
keeper,  or  gaoler  of  any  gaol,  directing  him  to  bring  the  insolvent 
before  the  county  court  on  the  day  appointed  for  the  hearing  of  his 
petition,  or  at  any  adjourned  sitting  held  in  the  matter  of  this  petition, 
♦2091  ^^^  ©very  such  governor,  keeper,  or  gaoler  shall  obey  such  *war- 

-^  rant;  and  every  sueh  court  may  order  the  expense  attending  the 
bringing  up  of  every  such  insolvent  to  be  paid  by  the  provisional 
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assignee  out  of  the  estate  and  effects  of  such  insolvent,  or  if  there  be 
no  estate,  or  the  same  be  insufficient  for  such  purpose,  out  of  the 
interest  and  profit  arising  from  any  government  secorities  upon  which 
any  unclaimed  money  produced  by  the  estates  and  effects  of  insolvent 
debtors  may  be  invested." 

The  effect  of  this  is  to  transfer  to*  the  county  court  the  jurisdiction 
to  hear  which  formerly  belonged  to  the  Commissioners  on  circuit. 
That  jurisdiction  begins  on  the  petition  and  schedule  being  transmitted 
to  the  county  court,  by  the  Court  for  the  relief  of  Insolvent  Debtors ; 
for  an  insolvent  debtor  cannot  petition  the  county  court  directly.  The 
powers  of  the  county  court  are  given  in  words  very  nearly  the  same  as 
those  Qsed  in  stat.  1  &;  2  Vict.  c.  110,  s.  80,  giving  the  powers  to  a 
Commissioner  on  circuit ;  and,  when  the  hearing  is  completed,  by  both 
enactments,  the  proceedings  are  to  be  returned  to  the  Court  for  the 
relief  of  Insolvent  Debtors,  there  to  be  kept  as  a  record  of  that  Court. 
When  that  is  done,  the  duty  of  the  county  court  under  stat.  10  &  11 
Vict.  c.  102,  s.  10,  is  over.  But  stat.  10  &  11  Vict.  c.  102,  has  made 
no  provision  as  to  the  manner  in  which  the  jurisdiction  to  rehear,  given 
by  stat.  1  &  2  Vict.  c.  110,  s.  96,  is  to  be  exercised.  It  certainly  was 
not  intended  to  abolish  it.  As  the  proceedings  are  all  of  record  in  the 
Court  for  the  relief  of  Insolvent  Debtors,  it  had  been  suggested  that 
the  proper  course  would  be  that  that  Court  should  have  the  jurisdiction 
to  order  a  rehearing.  But  the  Court  of  Queen's  Bench,  in  Ex  parte 
Phillips,  ant^,  p.  192,  refused  a  rule  Nisi  for  a  "^mandamus  com-  r^n(\o 
manding  the  Commissioners  of  that  Court  to  determine  a  similar  ^ 
application.  In  deference  to  that  decision  the  judge  of  the  county 
court  has  received  the  application  in  this  case,  and  has  taken  every 
step  down  to  the  issuing  of  the  warrant  to  arrest  the  insolvent.  If  ho 
takes  that  step,  even  in  obedience  to  a  mandamus,  he  takes  it  at  his 
peril ;  for,  if  he  has  not  jurisdiction,  he  is  liable  to  an  action  for  false 
imprisonment.  And  the  facts  here  raise  a  difficulty  which  was  not 
brought  to  the  attention  of  the  Court  in  Ex  parte  Phillips,  ant^,  p.  192, 
and  which  goes  far  to  show  that  there  was  an  error  in  that  decision. 
For  here  the  insolvent  is  not  within  the  district  of  the  judge  of  the 
county  court ;  and  consequently  there  is  no  officer,  to  whom  he  can 
direct  his  warrant,  capable  of  executing  it.  No  such  difficulty  arises  if 
the  Court  for  the  relief  of  Insolvent  Debtors  is  to  act ;  for  that  Court 
may  direct  its  warrant  to  its  messenger,  who  is  not  limited  to  a  local 
jurisdiction.  When  the  insolvent  is  in  custody  under  their  warrant, 
they  may  send  him  to  the  county  court.  If  the  words  of  stat.  10  &  11 
Vict.  c.  102,  s.  10,  are  to  be  construed  as  transferring  to  the  judge  of 
the  county  court  all  the  powers  of  the  Court  for  the  relief  of  Insolvent 
Debtors  in  respect  of  those  petitions  once  transmitted  to  him,  they 
must  also  transfer  the  powers  of  that  Court  under  sects.  88  and  98  of 
the  earlier  statute,  in  both  of  which  power  is  given  to  commit  the 
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prisoner  to  any  gaol ;  yet  no  machinery  is  provided  by  which  the  judgn 
of  the  county  court  can  commit  a  prisoner  to  a  gaol  out  of  his  district. 
All  these  difficulties  are  avoided  if  the  construction  of  the  statute  is, 
that  the  jurisdiction  given  to  the  judge  of  the  county  court  is  in  lieu 
*904.1  ^^  *^^*  ^^  ^^^  *Commissioner8  on  circuit,  and  is  ancillary  to  that 
-*  of  the  Court  for  the  relief  of  Insolvent  Debtors,  not  in  substitu- 
tion for  it. 

Qriffits,  in  support  of  his  rule. — The  words  of  stat.  10  &  11  Vict.  c.  i 
110,  s.  10,  that  the  judge  of  the  county  court  «  shall  have  and  possess 
the  same  power  and  authority  with  respect  to  every  such  petition" 
transmitted  to  him  as  the  Court  for  the  relief  of  Insolvent  Debtors,  are 
not  to  be  found  in  stat.  1  &  2  Vict.  c.  102,  s.  80,  and  seem  intended  to 
give  the  full  powers.     (He  was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J.^The  rule  may  be  made  absolute  to  the  extent 
asked  for.  The  only  question  seems  to  be  whether  the  judge  of  the 
county  court  has  power  to  order  a  rehearing ;  for,  if  he  has  that  power, 
I  think  all  the  rest  follows.  It  seems  to  me  that  stat.  10  &  11  Vict. 
c.  110,  s.  10,  does  vest  in  the  judge  of  the  county  court  the  jurisdic- 
tion, for  that  purpose,  which  was  previously  in  the  Court  for  the  relief 
of  Insolvent  Debtors :  and,  if  it  does,  it  gives  him  all  the  power  neces- 
sary to  execute  that  jurisdiction ;  and  he  may  issue  his  warrant,  which 
is  all  the  rule  asks  for.  We  will  not  however  grant  a  mandamus  to  do 
that  which  might  bring  the  Judge  into  peril ;  and  therefore  we  direct 
nothing  as  to  the  manner  in  which  it  is  to  be  executed  if  the  insolvent 
continues  out  of  the  district.  On  that  we  give  no  opinion :  it  would 
be  premature  to  do '  so.  I  refrain  from  examining  the  contradictory 
sections  of  these  ill  drawn  Acts ;  as  I  have  good  hopes  that  the  Legisla- 
ture will  speedily  repeal  them,  and  introduce  more  intelligible  enact- 
ments. 

*^0^1      *WiaHTMAN,  J. — I  think  the  words  in  stat.  10  &  11  Vict.  c. 
J  102,  s.  10,  are  larger  than  those  in  stat.  1  &  2  Vict.  c.  110,  s.  30, 
and  authorize  the  judge  to  rehear,  and  therefore  to  issue  his  warrant. 
I  do  not  enter  into  the  question  how  it  is  to  be  executed. 

Crompton,  J. — I  had  not  the  benefit  of  hearing  the  discussion  before 
the  judgment  in  Ex  parte  Phillips,  anti,  p.  192 ;  probably,  if  I  had,  it 
might  have  changed  what  is  my  present  opinion.  But,  bowing  to  the 
authority  of  that  decision,  though  I  cannot  say  my  mind  goes  along 
with  it,  I  must  hold  that  the  jurisdiction  to  order  a  rehearing  is  not  in 
the  Court  for  the  relief  of  Insolvent  Debtors.  And  I  perfectly  concur 
in  thinking  that,  if  that  be  so,  the  rest  follows,  and  that  the  judge  of 
the  county  court  may  issue  his  warrant. 

The  rule  was,  after  some  discussion,  varied^  and  made  absolute  <*  to 
bsue  his  warrant  pursuant  to  the  statute." 
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*The  following  two  cases  are  inserted  here  on  account  of  their  r-^nno 
connexion  with  Morris  v.  Bosworth,  post,  p.  213.  '- 

ORCHARD  V.  MOXSY.    [Jan.  29,  1862.] 

To  a  cam  where  the  Coart  of  Queen's  Bench  had  concnrrent  jariBdiction  with  the  county 
court  bj  Stat  9  A  10  Vict.  c.  95,  s.  128,  the  plnintiff  recovered  only  40*.  damages.  This  sum 
he  accepted  from  the  defendant  without  prejudice  to  any  claim  for  costs :  and  he  summoned 
the  defendant  to  show  cause  before  a  judge  at  chambers  why  the  costs  should  not  be  taxed, 
and  paid  by  defendant  to  plaintiff.  The  Judge,  considering  that  a  discretion  on  this  point 
was  vested  in  him  by  stat  13  A  14  Yiot.  o.  61,  s.  13,  refused  to  make  an  order.  In  the  next 
term  but  one  after  this  decision,  the  plaintiff  moved  the  Court  of  Queen's  Bench  that  the  costs 
might  be  taxed,  and  paid  to  him  by  the  defendant ;  relying  on  a  decision  of  the  Court  of  Com- 
mon Pleaa,  since  the  hearing  at  chambers,  that  the  Judge,  under  sect  13,  was  bound  to  grant 
costs. 

Held  that  the  application  was  too  late. 

Qwxrtf  whether  the  enactment  in  stat  13  A  14  Vict  c.  61,  s.  13,  that  the  Judge,  in  the  eases 
there  mentioned,  "may"  order  costs,  be  imperative  or  only  permissive. 

This  was  an  action  of  trespass  for  false  imprisonment,  tried  at  West- 
minster, before  Lord  Campbell,  G.  J.,  at  the  sittings  after  Easter  Term, 
1851.  The  jury  found  a  verdict  for  the  plaintiff,  with  40«.  damages. 
The  plaintiff  resided,  and  the  whole  cause  of  action  arose,  within  the 
jurisdiction  of  the  county  court  for  the  Clerkenwell  district  of  Middle- 
sex ;  the  defendant  resided  within  the  jurisdiction  of  the  county  court 
for  the  Whitechapel  district,  and  had  no  place  of  business  elsewhere.(a) 
Tne  plaintiff's  attorney  accepted  the  40«.  from  the  defendant's  attor- 
ney without  prejudice  to  the  plaintiff's  right  to  costs;  and  he  afterwards 
took  out  a  summons  to  show  cause,  at  chambers,  why  the  plaintiff's 
costs  should  not  be  taxed,  and  paid  to  him  by  the  defendant.  Patteson, 
J.,  in  Trinity  Term,  1851,  heard  the  parties  on  the  summons,(6)  and, 
considering  it  to  be  in  *hi8  discretion,  under  stat.  13  &  14  Vict.  r-n^nri'T 
c.  61,  sects.  11  and  13,  to  grant  or  withhold  the  order  for  taxa-  *- 
tion,  refused  to  grant  it.  Afterwards  (December  6  th,  1851)  the  Court 
of  Common  Pleas  gave  judgment  in  Macdougall  t;.  Paterson,  11  Com. 
B.  755  (E.  C.  L.  R.  vol.  73),  laying  down,  in  contradiction  to  the  deci- 
sions of  the  Court  of  Exchequer,  in  Jones  t;.  Harrison,  6  Exch.  328,t 
and  Palmer  v.  Richards,  6  Exch.  335,t  ^^^^  ^t©  words  « may  there- 
upon" «  direct  that  the  plaintiff  shall  recover  his  costs,"  in  stat.  13  & 
14  Vict.  c.  61,  s.  13,  are  imperative,  and  leave  no  discretion  to  the 
Jadge.((;)  The  plaintiff  then  took  out  another  summons,  to  the  same 
effect  as  the  first :  and  Erie,  J.,  on  the  hearing  at  chambers,  referred 
the  matter  to  the  full  Court.  A  rule  nisi  for  an  order  to  tax  plaintiff's 
costs  was  obtained  accordingly  in  Hilary  Term  (January  13th)  1852. 

(a)  See  stat  9  A  10  Vict  o.  95,  s.  128. 

(6)  There  were  two  actions  of  Orchard  v.  Moxsy,  brought  by  brothers  against  the  same  defend- 
ant for  the  same  alleged  trespass.  The  summons  was  taken  out  in  one  of  the  causes,  and  this 
motion  was  made  in  the  other';  but,  on  the  present  argnment»  the  decision  in  the  other  casa 
appears  to  have  been  taken  as  equivalent  to  a  decision  in  thia. 

(e)  See  Crake  v.  PowoU,  post»  p.  210. 
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Sir  F,  Thesiger  (with  whom  was  Phip9on\  now  showed  cause,  and  con* 
tended  that  the  plaintiff,  having  already  brought  the  question  before  a 
Judge  and  failed,  could  not  now  repeat  his  application,  merely  because 
a  new  decision  upon  the  subject  had  been  given  by  one  of  the  Courts. 

PatersoUy  contrd.,  was  then  called  upon  by  the  Court. — The  plaintiff's 
demand  is  a  matter  of  right.  [Lord  Campbell,  C.  J. — How  long  is 
that  right  to  continue  T  Must  not  it  be  enforced  in  a  reasonable  time  ?] 
*'20ft1  '^^^  plaintiff  is  entitled  to  his  costs  by  the  Statute  of  *Glouce8- 
-'  ter ;  and  there  is  no  Statute  of  Limitations  applicable.  [Col£- 
RiDas,  J. — ^You  have  taken  the  decision  of  a  Judge  at  chambers,  and 
have  let  two  terms  pass  without  disturbing  it.]  That  was  under  the 
belief,  created  by  the  decisions  in  the  Exchequer,  that  the  Judge  at 
chambers  might  exercise  a  discretion.  It  has  now  been  shown  that  that 
construction  of  the  statute  is  disputable.  [Colebidge,  J. — Suppose 
all  that  was  done  at  chambers  had  been  done  here :  we  should  not  now 
hear  you.  Lord  Campbeli^,  C.  J. — Could  the  unsuccessful  parties  in 
the  two  cases  in  the  Exchequer  apply  to  that  Court  now  7  Or  could  the 
party  who  failed  in  the  Common  Pleas  take  that  course,  if  we  should 
agree  in  opinion  with  the  Court  of  Exchequer  ?]  In  Merrick  t;.  Wak- 
ley,  11  L.  J.  N.  S.  249  Q.  B.,(a)  a  motion  to  this  Court,  raising  a  ques- 
tion as  to  costs  as  affected  by  stats.  3  &  4  Vict.  c.  24,  and  4  &  5  Vict, 
c.  28,  was  made  more  than  three  years  after  the  trial  of  the  cause. 

Lord  Campbell,  C.  J. — This  application  is  too  late,  the  plaintfff 
having  accepted  the  damages,  and  acquiesced  so  long  in  the  decision  of 
the  Judge  at  chambers.  It  is  said  that  the  application  is  a  matter  of 
right :  but  it  must  be  made  within  some  reasonable  time.  The  hearing 
at  chambers  was  in  last  Trinity  Term.  The  plaintiff  lies  by  till  De- 
cember. Then  a  judgment  is  pronounced  in  another  Court ;  and  the 
*Q0Q1  P^^^^^^^'  finding  that  to  be  in  '''his  favour,  asks  us  to  reverse  the 
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decision  given  by  a  Judge  of  this  Court.     I  think  it  would  bo 


most  inconvenient  if  such  a  course  could  be  taken.  The  consequence 
might  be  that  a  party  would  lie  by  for  a  great  length  of  time,  and  then 
come  to  the  Court  for  costs  of  a  past  suit  to  a  large  amount,  when  the 
opposite  party  was  no  longer  in  a  situation  to  pay  them.  I  say  this 
without  giving  any  intimation  whether  I  adhere  to  the  ruling  of  the 
Court  of  Common  Pleas  or  to  that  of  the  Exchequer. 

CoLERiDQE,  J. — It  is  a  rule  that  the  party  who  intends  to  complain 
of  the  decision  of  a  Judge  at  chambers  must  come  speedily ;  otherwise 
the  opposite  party  may  have  supposed  that  everything  was  settled,  and 
have  acted  accordingly,  so  as  to  disable  himself  from  paying  the  coats. 

(a)  Not  published  in  these  reports.  It  appears  by  the  affidavits  in  that  ease  that  the  pUintitr 
did  not  sign  judgment  tiU  three  years  had  elapsed  after  the  jury  proocss  was  retainable ;  and 
the  motion  (under  stat  4  A  6  VicL  o.  28,  s.  2,  to  stay  proceedings  on  saoh  terms  as  the  Coon 
should  think  fit)  was  made  in  the  next  term  but  one.  The  ease  eontains  noithing  else  material 
to  the  present  report :  and  the  decision  of  the  Court  related  to  questions  upon  which  it  is  not 
thought  necessary  to  report  the  ease. 


2  ELLIS  &  BLACKBURN.    Q.  B.  209 

We  cannot  estimate  the  amount  of  inconvenience  in  one  or  another  case 
which  maj  occur ;  but,  when  Mr.  Paterson  admits  that  he  must  con- 
tend for  a  right  to  come  at  any  time,  he  is  out  of  Court. 
Pattbson  and  Wightman,  Js.,  concurred*  Rule  discharged. 
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Where  »  pluntiff,  In  an  aetion  in  the'  Superior  Courts,  reoovbra  dunsges  not  exceeding  those 
named  in  stat  13  A  14  Viot  o.  01,  s.  11,  but  shows,  to  the  satisfaction  of  the  Court  or  of  a 
Judge  at  chambers,  that  the  action  was  brongbt  for  a  cause  in  wliich  concurrent  jurisdiction  is 
gtven  to  the  Superior  Courts  a^d  edutat^pi  courts  under  stat.  9  ft  10  Vict.  c.  95,  s.  128,  or  for 
which  no  plaint  could  hare  been  entered  in  a  county  court,  or  which  has  been  removed  from 
a  county  court  by  certiorari,  he  is  entitled,  under  stat  13  k  14  Vict  c.  61,  s.  13,  to  his  costs 
e»  dtbitojuititicBj  and  the  Court  or  Judge  has  no  discretion  at  to  granting  or  refusing  them. 

In  this  case,  in  Hilary  Term,  1852,  previouslj  to  the  argument  and 
decision  reported  in  the  preceding  case,  Griffits  had  obtained  a  rule, 
calling  on  the  defendant  to  show  cause  why  it  should  not  be  referred 
to  one  of  the  Masters  of  this  Court  to  tax  the  plaintiff's  costs  herein, 
and  why  the  defendant  should  not  pay  the  costs  when  taxed. 

It  appeared,  from  the  affidayits  in  support  of  the  rule,  that  this  was 
an  action  of  debt,  tried  before  the  Secondaries  of  the  Sheriffs  of  Lon- 
don, on  17th  December,  1851,  when  a  verdict  was  found  for  the  plain- 
tiff for  41.  lis.  6d.  The  action  was  commenced  by  writ  of  summons 
issued  out  of  this  Court  on  25th  September,  1851.  At  the  time  of 
snch  commencement,  defendant  dwelt  and  carried  on  his  business  at 
Romsey,  in  Hampshire ;  and  plaintiff  then  dwelt  and  carried  on  his 
business  at  the  York  Road,  Lambeth,  Surrey,  which  was  more  than 
twenty,  namely,  seventy  miles  distant  from  defendant's  said  dwelling. 
The  action  was  not  relating  to,  or  concerning,  or  in  respect  of  any 
claim  to  any  goods  and  chattels  taken  in  execution  of  the  process  of 
any  other  Court,  or  the  proceeds  or  value  thereof;  nor  was  any  such 
question  in  dispute  in  the  cause.  On  17th  December,  1851,  the  plain* 
tiff  took  out  a  summons  requiring  defendant  to  show  cause  why  plaintiff 
should  not  recover  his  costs.  This  *was  attended,  on  18th  De-  p^o^-i  -t 
cember,  before  Coleridge,  J.,  who  referred  the  case  to  the  full  '- 
Court.  The  only  question  raised  before  the  learned  Judge  was  whe- 
ther he  had  a  discretion  as  to  the  exercise  of  his  power  to  order  costs. 

After  the  decision  of  tho  preceding  case,  in  the  same  term, (a)  j 

Lush  showed  cause ;  and  Griffits  was  heard  in  support  of  the  rule. 
The  judgment  makes  it  unnecessary  to  report  the  arguments. 

Cur,  adv.  vult. 

Lord  Campbell,  C.  J.  now  delivered  the  judgment  of  the  Court. 

In  this  case  we  are,  for  the  first  time,  to  give  our  opinion  whether, 

(a)  January  Slst,  1852;  before  Lord  CampbeU,  0.  J.,  Patteson,  Coleridge,  and  Wightman,  Ji. 

VOL.  u.— 19  N 
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nnder  sect.  IS  of  stat.  13  &  14  Vict.  c.  61,  it  is  discretionary  in  a  Court, 
or  Judge  at  chambers,  to  direct  that  the  plaintiff  shall  recover  his  costs, 
where  it  is  made  to  appear,  to  the  satisfaction  of  the  Court  or  Judge, 
that  the  action  was  brought  for  a  cause  in  which  concurrent  jurisdiction 
is  given  to  the  Superior  Courts  and  the  county  courts,  or  for  which  no 
plaint  could  have  entered  in  any  county  court,  or  that  the  said  came 
was  removed  from  a  county  court  by  certiorari. 

We  have  the  advantage  and  the  embarrassment  of  finding  that  this 
question  has  already  been  decided  by  the  Court  of  Exchequer,(a)  and 
the  Court  of  Common  Pleas,(i)  and  decided  different  ways.  Having, 
*91 91  ^^  ^^®  *discharge  of  our  duty,  considered  very  attentively  the 
-^  words  of  the  statute  and  the  reasons  given  by  the  learned  Judges 
of  the  two  Courts,  we  agree  with  those  of  the  Common  Pleas,  which 
exhaust  the  subject,  and  which  therefore  we  need  not  repeat.  We  will 
only  observe  that,  in  looking  to  discover  in  what  sense  the  word  <<  may'' 
is  here  used  by  the  Legislature,  we  are  chiefly  struck  by  the  considera- 
tion that  sect.  11  of  stat.  13  &  14  Vict.  c.  61,  taking  away  the  right 
CO  costs  which  before  existed,  excepts  from  its  operation  the  cases  there- 
inafter  provided^  and  therefore  seems  expressly  to  declare  that  in  the 
three  cases  provided  for  by  sect.  13  the  plaintiff  shall  still  be  entitled 
to  costs  :  all  that  remains  is  to  point  out  how  he  shall  rey)ver  them ; 
and  that  is  by  a  rule  or  order  for  that  purpose.  If  the  plaintiff  be 
entitled  to  costs,  and  the  Court  or  Judge  is  empowered  to  make  a  rule 
or  order  for  that  purpose,  ex  debito  ju%tit%OB  he  may  call  upon  the  Court 
or  Judge  to  do  so. 

Mr.  Lush  raised  a  new  argument,  from  its  being  left  discretionary, 
by  sect.  12,  in  the  Judge  at  the  trial  to  certify  that'  it  appeared  to  him 
that  the  cause  of  action  was  one  for  which  a  plaint  could  not  have  been 
entered  in  the  county  court.  But,  however  strange  it  may  seem  that 
this  case  should  be  introduced  into  sect.  12,  as  well  as  sect.  13,  it  could 
hardly  have  been  the  intention  of  the  Legislature  to  expose  the  plaintiff 
to  the  peril  of  ultimately  losing  his  costs  by  language  so  little  adapted 
to  express  such  an  intention,  where  he  had  no  choice  to  sue  in  the 
county  court,  and  was  driven  to  seek  his  remedy  in  one  of  the  Superior 
Courts  as  before  the  county  court  acts  passed. 

In  this  case,  it  being  proved  to  our  satisfaction  that  the  action  was 
*91  ^1  '^^o^B^*  ^^^  *  cause  in  which  concurrent  ^jurisdiction  is  given, 
-'  by  reason  of  the  parties  residing  at  the  distance  from  each  other 
of  seventy  miles,  we  are  of  opinion  that  we  are  bound  to  direct  that 
the  plaintiff  shall  recover  his  costs.  The  rule  for  that  purpose  will 
therefore  be  absolute.  Rule  absolute.(c) 

(a)  Jones  v.  Harrisoni  6  Bxoli.  828 ;  Palmer  v.  Richards,  6  Bzoh.  335. f 
(6)  MaodoagaU  v.  Patterson,  11  Com.  B.  755  (B.  C.  L.  R.  toL  73). 
(e)  See  now  stat  15  k  16  Viot  o.  54,  s.  4. 
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After  Msoe  Joined  in  an  action  of  assumpsit  oommenced  in  this  Court,  the  case  was  referred,  and, 
on  9th  Jnne,  1S52,  an  award  was  given  for  the  plaintiiF  for  less  than  20^.  The  parties  dwelt 
more  than  twenty  miles  apart  In  Hilary  Vacation,  1853,  a  summons  was  taken  out  to  show 
cause  why  plaintiiF  should  not  hare  his  costs,  under  stat  13  ft  14  Vict  e.  61,  s.  13. 

Held,  not  too  late. 

Gakth,  in  this  term,  obtained  a  rule  calling  on  the  defendant  to  show 
cause  why  the  plaintiff  should  not  be  allowed  his  costs. 

From  the  affidavit  in  support  of  the  rule,  it  appeared  that  the  action 
was  commenced  in  this  Court.  After  issue  was  joined  in  the  action, 
the  case  was  referred  to  arbitration :  and,  on  June  9th,  1852,  an  award 
was  given  for  the  plaintiff  for  61.  18s.  5d.  The  action  was  assumpsit, 
for  money  lent,  money  paid,  money  had  and  received,  interest,  and  on 
an  account  stated.     Defendant  had  paid  lOZ.  into  Court. 

At  the  time  of  the  commencement  of  the  action,  defendant  dwelt  at. 
Humberstone  cottage  in  Leicestershire^  and  the  plaintiff  in  the  parish^ 
of  Shelford  in  Nottinghamshire;  which  two  places  were  more  thar- 
twenty  miles  apart. 

On  7th  February,  1853,  a  summons  was  issued,  calling  on  defendant 
to  show  cause  why  plaintiff  should  not  recover  his  costs.  The  summons 
was  heard  on  the  19th  February,  before  Erie,  J. :  when  it  was  objected, 
on  the  *part  of  the  defendant,  that  the  application  was  too  late ; 
and  reference  was  made  to  Orchard  v.  Moxsy,  ant^,  p.  206,  and 
to  a  case  said  to  have  been  recently  decided  at  chambers  by  Alderson, 
B.  Upon  this  the  learned  Judge  ordered  that  the  case  should  stand 
over,  to  be  referred  to  the  full  Court,  and  that  the  application  should 
be  considered  as  having  been  made  to  the  Court  on  the  day  the  summons 
was  issued. 

In  this  term,((i) 

Lush  showed  cause. — The  application  was  too  late.  Orchard  v. 
Moxsy  is  not  strictly  in  point,  inasmuch  as  there  the  question  was  as 
to  the  proper  time  for  applying  to  the  full  court  against  the  decision  of 
a  Judge  at  chambers.  Here  the  question  is  as  to  the  original  applica- 
tion to  the  Judge.  The  award,  which  may  be  considered  as  tantamount 
to  a  verdict,  was  given  on  June  9th,  1852;  and  the  application  not  till 
Hilary  Vacation  1858.  There  must  be  some  limit  as  to  time  :  the  most 
reasonable  would  appear  to  be  the  first  four  days  of  the  term  following 
the  verdict,  according  to  the  analogy  of  motions  for  new  trials.  The 
question  is  at  present  before  the  Court  of  Exchequer. 

Garthj  contr4,  referred  to  Harper  v.  Carr,  7  T.  R.  448,  and  Norman 
V.  Danger,  8  T.  &  J.  203.t 

Lord  Campbell,  C.  J. — We  will  inquire  as  to  the  case  before  the 
Court  of  Exchequer.  Our.  adv.  vult. 
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^^^  _      *Lord  Campbell,  G.  J.,  now  delivered  the  judgment  of  the 
^^^J  Court. 

In  this  case,  we  have  consulted  the  learned  Barons  of  the  Exchequer ; 
and  thej  a^ee  with  us  that  the  application  for  costs  is  not  too  late. 
Mj  brother  Erie  abstained  from  making  the  order,  on  the  supposed 
authority  of  a  decision  of  mj  brother  Alderson  at  chambers.  Tlist 
decision,  however^  proceeded  upon  a  misunderstanding  as  to  Orchard  p. 
Mozsj,  where  the  question  was  as  to  the  time  within  which  an  appeal 
from  the  order  of  a  Judge  at  chambers  should  be  made.  Here  the 
question  is  as  to  the  application  to  the  Judge  in  the  first  instance:  and 
we  all  agree  that  the  plaintiff  is  not  prejudiced  by  the  interval  which 
has  occurred.  Rule  abaolute.(a) 

(o)  8«e  Reid  «.  QardAoi^  8  Bxob.  6&l.t 


END  OF  EASTEE  TKBM, 


The  Court  did  not  sit  in  banc  in  the  Vacation  after  Easter  Term. 


CASES 

JLBOnSD  AND  IXETE&MINED 

4 

III 

THE    QUEEN'S    BENCH, 


€m\\\\  Cnra, 

XVL  VICTORIA.    18*«. 

Tbe  Jadges  who  imially  sat  in  banc  in  this  Term  were : 
Lord  Campbell,  C.  X  Erls,  J. 

OOLERIDOB,  J.  CEOMPTOK,  3. 


LUMLEY  V.  GYE. 

Ut  And  Sd  coimti  of  d6oUnitk>n»  by  lessee  of  a  theatre  <  for  malteioasly  proeuxing  W.  (who  bad 
•greed  with  plaintiff  to  perform  and  sing  at  his  theatre  and  nowhere  else  for  a  oertatn  term) 
to  break  her  eontraet  and  not  to  perfonn  or  sing  at  plaintiff's  theaSkw,  and  to  eonttnne  away 
dnrtng  tha  tern  lor  which  W.  was  engaged.  3d  eonnt,  averrkig  that  W.  had  engaged  with 
plaintiff  to  be^  and  had  beoome  aod  was,  plaintiff's  dramatic  artiste  for  a  certain  term,  and 
complaining  that  plaintiff  malicioasly  proenred  her  to  depart  oat  of  her  said  employment  during 
the  term.    On  demnner : 

Held,  by  Wightmaa,  Srle,  and  Crompten,  Js.,  that  the  oonnts  were  all  good,  and  that  an  action 
lies  for  malicioasly  procuring  a  breach  of  contract  to  give  exclasive  penonal  services  for  a 
time  certain,  eqnally  whether  the  employment  has  oommeneed  or  is  enly  in  fieri,  provided  the 
proeoremeni  be  daring  the  sabsistenoe  of  the  oontiact,  and  produces  damage :  and  that,  to 
sustain  snch  an  action,  it  is  not  necessary  that  the  employer  and  employed  shonld  stand  in 
the  strict  relation  of  master  and  servant  Semble,  by  the  same  Judges,  that  ihe  action  would 
lie  for  tfae  malidons  procarenent  of  the  brea«h  of  any  eontrac^  though  not  for  personal  ser- 
vices, if  by  the  procurement  damage  was  intended  to  result  and  did  result  to  the  plaintiff. 

Coleridge,  J^  dissentiente,  and  holding  that  the  action  for  procuring  a  third  person  to  depart 
from  his  engagement  is  founded  on  the  Statute  of  Labouren,  and  is  strictly  eonAned  to  caees 
where  the  employer  and  enqiloyed  stand  in  such  relation  of  master  and  servant  as  was  within 
that  statute;  and  that,  in  all  other  cases,  tbe  remedy  for  a  breach  of  contract  is  only  on  the 
contract,  and  against  those  privy  to  it  And  that,  as  a  dramatic  performer  is  not  a  servant, 
therefore  the  eoants  were  all  bad. 

Tbe  defendant  had,  under  stat  15  k  16  Viet  o.  76,  s.  80,  obtained  leave  to  plead  and  demur 
also.  On  an  application  to  postpone  the  trial  of  the  issues  in  fact  till  the  issue  in  law  had 
been  finally  disposed  of  in  a  Court  of  Srror : 

Beld:  that  the  Court  had  no  power  to  make  such  an  order;  inasmuch  as  the  judgment  on  the 
demurrer  had  disposed  of  the  issue  in  law,  finally  as  far  as  regarded  this  Court 

Thi  Ist  count  of  the  declaration  stated  that  plaintiff  wad  lessee  and 

n2 
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*9171  ™*'^^g®''  ^^  ^^^  Queen's  Theatre,  for  *performing  operas  for  gain 
-*  to  him ;  and  that  he  had  contracted  and  agreed  with  Johanna 
Wagner  to  perform  in  the  theatre  for  a  certain  time,  with  a  condition, 
amongst  others,  that  she  should  not  sing  nor  use  her  talents  elsewhere 
during  the  term  without  plaintiff's  consent  in  writing :  Yet  defendant, 
knowing  the  premises,  and  maliciously  intending  to  injure  plaintiff  as 
lessee  and  manager  of  the  theatre,  whilst  the  agreemex)Jt  with  Wagner 
was  in  force,  and  before  the  expiration  of  the  term,  enticed  and  pro- 
cured Wagner  to  refuse  to  perform :  by  means  of  which  enticement  and 
procurement  of  defendant,  Wagner  wrongfully  refused  to  perform,  and 
did  not  perform  during  the  term. 

Count  2,  for  enticing  and  procuring  Johanna  Wagner  to  continue  to 
refuse  to  perform  during  the  term,  after  the  order  of  Vice  Chancellor 
Parker,  affirmed  by  Lord  St.  Leonards,(a)  restraining  her  from  perform- 
ing at  a  theatre  of  defendant's. 

Count  3.  That  Johanna  Wagner  had  been  and  was  hired  by  plaintiff 
to  sing  and  perform  at  his  theatre  for  a  certain  time,  as  the  dramatic 
artiste  of  plaintiff,  for  reward  to  her,  and  had  become  and  was  such  dra- 
matic artiste  of  plaintiff  at  his  theatre :  Yet  defendant,  well  knowing, 
&c.,  maliciously  enticed  and  procured  her,  then  being  such  dramatic 
artiste,  to  depart  from  the  said  employment. 

In  each  count  special  damage  was  alleged, 
^jj-  ^^      *Demurrer.     Joinder. 

^      The  demurrer  was  argued  in  the  sittings  after  Hilary  Term 
last.(6) 

WilleSy  for  the  defendant. — The  counts  disclose  a  breach  of  contract 
on  the  part  of  Wagner,  for  which  the  plaintiff's  remedy  is  by  an  action 
on  the  contract  against  her.  The  relation  of  master  and  servant  is 
peculiar ;  and,  though  it  originates  in  a  contract  between  the  employer 
and  the  employed,  it  gives  rise  to  rights  and  liabilities,  on  the  part  of 
the  master,  different  from  those  which  would  result  from  any  other  con- 
tract. Thus  the  master  is  liable  for  the  negligence  of  his  servant,  whilst 
an  ordinary  contractor  is  not  liable  for  that  of  the  person  with  whom  he 
contracts.  And  a  master  may  lawfully  defend  his  servant  when  a  con- 
tractor may  not  defend  his  contractee.  And  so  a  master  may  bring  an 
action  for  enticing  away  his  servant.  But  these  are  anomalies,  having 
their  origin  in  times  when  slavery  existed :  they  are  intelligible  on  the 
supposition  that  the  servant  is  the  property  of  his  master:  and,  though 
they  have  been  continued  long  after  all  but  free  service  has  ceased,  they 
are  still  confined  to  cases  where  the  relation  of  master  and  servant,  in 
the  strict  sense,  exists.  In  the  present  case  Wagner  is  a  dramatic 
artiste,  not  a  servant  in  any  sense.  (It  is  unnecessary  to  report  the 
argument  for  the  defendant  further  in  detail,  as  the  points  made  in  it, 

(a)  See  Lumley  v.  Wagner,  1  De  G.  MoN.  ft  G.  604. 

(6)  February  4  and  5, 1853 ;  before  Coleridge,  Wightman,  Brie,  and  CromptoD,  .Tt. 
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and  the  iiathorities  relied  upon,  are  fuUj  stated  in  the  judgments  of 
Crompton,  J.,  and  Wightman,  J.) 

Cowling  J  contrfl. — The  general  principle  is  laid  down  *in  Co-  r^^q-iq 
myns's  Digest,  Action  upon  the  Case  (A).     *^In  all  cases,  where  ^ 
a  man  has  a  temporal  loss,  or  damage  by  the  wrong  of  another,  he  may 
have  an  action  upon  the  case,  to  be  repaired  in  damages."    In  Gomyns's 
Digest,  Action  upon  the  Case  for  Misfeasance  (A  6),  an  instance  is 
given:  **If  he  threaten  the  tenants  of  another,  whereby  they  depart 
from  their  tenures,"  citing  1  Rol.  Abr.  108,  Action  sur  Case  (N)  pi.  21. 
An  action  lies  for  procuring  plaintiff's  wife  to  remain  absent ;  Winsmore 
V.  Greenbank,  Willes,  577.     An  action  lay  for  ravishment  of  ward ; 
and,  if  ^'  a  man  procureth  a  ward  to  go  from  his  guardian,  this  is  a 
ravishment  in  law ;"  2  Inst.  440.     Now,  as  neither  the  tenants,  the 
wife,  nor  the  ward  are  servants,  it  cannot  be  said  that  the  action  for 
procurement  is  an  anomaly  confined  to  the  case  of  master  and  servant. 
<^  Every  master  has  by  his  contract  purchased  for  a  valuable  considera- 
tion the  services  of  his  domestics  for  a  limited  time :  the  inveigling  or 
hiring  his  servant,  which  induces  a  breach  of  this  contract,  is  therefore 
an  injury  to  the  master ;  and  for  that  injury  the  law  has  given  a  remedy 
by  a  special  action  on  the  case :  and  he  may  also  have  an  action  against 
the  servant  for  the  nonperformance  of  his  agreement."     3  Bl.  Com. 
142.     Blackstone  thus  treats  the  action  by  a  master  as  an  example  of  a 
general  rule  that  *' inducing  a  breach  of  contract"  is  an  injury  for  which 
an  action  lies.     And  surely  any  one,  not  a  lawyer,  would  agree  that  the 
malicious  and  intentional  procurement  of  a  breach  of  contract  was  a 
wrong,  and  that  the  breach  of  contract  intended  to  be  procured  was  the 
direct  consequence  of  that  wrongful  procurement.     Green  t;.  Button,  2 
G.  M.  k  B.  707,t  is  apparently  an  authority  for  that  larger  proposition ; 
and  *80  is  Sheperd  v.  Wakeman,  1  Sid.  79.     It  is  not  accurate  ci^eyqo 
to  say  that  the  remedy  for  breach  of  contract  is  confined  to  those  ^ 
privy  to  the  contract ;  Levy  v.  Langridge,  4  M.  &  W.  337.t(a)    In  that 
case  the  son  recovered  though  the  warranty  was  to  the  father.     It  is 
true  that  the  damage  to  the  plaintiff  must  be  the  natural  and  immediate 
consequence  of  the  wrong  of  the  defendant,  and  that  it  is  not  often  that 
the  unjustifiable  act  of  an  independent  party  is  the  natural  consequence 
of  that  wrong ;  but,  when,  as  on  this  demurrer  must  be  taken  to  be  the 
fact,  the  defendant  uses  the  contracting  party  as  his  tool  to  break  the 
contract  to  the  damage  of  the  plaintiff,  why  should  he  not  be  answerable 
for  the  damage  he  thus  intentionally  produces  ?     The  procurement  may 
in  some  cases  be  privileged,  just  as  a  libel  or  slander  may  be :  but  hero 
it  is  malicious.     It  is,  however,  unnecessary  to  go  so  far  in  this  case,  as 
the  contract  is  for  exclusive  personal  services,  and  the  authorities  are 
clear  that  in  such  cases  the  action  lies.     (The  arguments  for  the  plaintiff 

f«)  Aftrmiog  the  Judgment  of  the  Exchequer  in  Langridge  v.  Leyy,  2  M.  A  W.  dlQ.f 
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on  this  part  of  the  case,  and  the  anthorities  cited,  are  so  fully  stated  in 
the  judgments  that  it  is  unnecessary  to  repeat  tfaeqi  here.) 

Willes,  in  reply.— 'The  averment  of  malice  can  make  no  difference. 
If  the  action  does  not  lie  without  malice,  it  does  nqt  lie  vith  it ;  and 
malice  is  never  averred  in  actions  for  seducing  servantis.  The  passage 
cited  from  Gomyns's  Digest,  Action  upon  the  Case  (A),  does  jpot  throw 
much  light  on  the  matter.  It  is  not  disputed  that  damage  reaulting 
^2911  ^^^™  ^  wrong  gives  a  cause  of  *action ;  but  the  defendant's  point 
^  \b  that  the  act  complained  of  is  not  a  wrong  within  the  technical 
meaning  of  the  word :  and  this  is  an  instance  of  the  rule,  ex  danmo  sine 
injuria  non  oritur  actio.  The  instances  cited,  ^  supporting  the  general 
proposition,  all  range  themselves  under  some  well  known  .class  of  wrongs. 
The  reference  in  Gomyns's  Digest,  Action  upon  the  Ca^efajr  MUfea^tmce 
(A  6),  is  to  1  Roll.  Ab.  1Q8,  Action  9ur  Case,  (NJ  pi.  21 ;  vhere  it 
appears  that  the  menaces  were  to  ^^enants  at  will,  of  life  and  limb." 
The  tenants  therefore  were  not  bound  to  reipain ;  and  the  threats  of  life 
and  limb  must  have  been  an  interference  witlji  tl^e  plaintiff'^  property. 
Ravishment  of  ward  also  proqeeds  on  the  ground  that  the  ^ardian  had 
a  property  in  his  ward.  Winsmore  v.  Greenbank,  Willes,  577,  extends 
the  law  as  to  enticing  servants  to  enticing  a  wife ;  but  the  principle  is 
the  same.  The  common  law  considers  the  wife  the  property  and  servant 
of  the  husband.  In  Sheperd  v.  Wakeman,  1  Sid.  79,  the  action  was  for 
asserting  that  the  plaintiff  was  already  married,  per  quod  she  lost  her 
marriage :  but  to  assert  that  a  woman  is  aboiut  to  commit  bigamy  is 
actionable  per  se.  Levy  v,  Langridge,  4  M.  &  ^liV^^.  337;t  was  decided 
on  the  ground  that  there  was  what  was  equivalent  to  a  fraudulent  repre- 
sentation to  the  plaintiff  as  to  an  article  which  he  wa«  to  use-  The  act 
complained  of  in  Green  v.  Button,  2  G.  M.  ^  II.  707,|  was  also  a  wrong 
in  itself.  The  injury  done  was  analogous  to  slander  of  title.  (The 
argument  in  reply,  as  to  the  effect  of  the  contract  being  for  exclusive 
service,  is  sufficiently  shown  by  the  judgments.) 

Oi^r.  adv.  vuU. 
♦9991       *^^  ^^^®  ^^^^  (June  3)  the  learned  Judges,  being  divided  in 
-'  opinion,  delivered  their  judgments  seriatim. 
Gbompton,  J. — The  declaration  in  this  case  CQusisted  of  three  counts. 
The  two  first  stated  a  contract  between  the  plaiptiff,  the  proprietor  of 
the  Queen's  Theatre,  and  Miss  Wagner,  for  the  performance  by  her  for 
a  period  of  three  mpnths  at  the  plaintiff's  theatre ;  and  it  then  stated 
that  the  defendant,  knowing  the  premises  and  with  a  malicious  inten- 
tion, whilst  the  agreement  was  in  full  force,  and  before  the  expiration 
of  the  period  for  which  Miss   Wagner  was  engaged,  wrongfully  and 
maliciously  enticed  and  procured  Miss  Wagner  to  refuse  to  sing  or  per- 
form at  the  theatre,  and  to  depart  from  and  abandon  her  contract  with 
the  plaintiff  and  all  servioe  thereunder,  whereby  Miss  Wagner  wrong- 
fully, during  the  full  period  of  the  engagement,  refused  ^d  made 
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default  in  perfonning  at  the  theatre ;  and  special  damage  arising  from 
the  breach  of  Miss  Wagner's  engagement  was  then  Mated.  The  third 
count  stated  that  Miss  Wagner  had  been  hir<ed  and  engaged  by  the 
plaintiff,  then  being  the  owner  of  Her  Majesty '^s  Thes^re,  to  perform 
at  the  said  theatlre  for  a  certain  speoified  period  as  the  dramatic  artiste 
of  the  plaintiff  for  reward  to  her  in  that  behalf,  and  had  become  and  was 
8uch  dramatic  artiste  for  the  plaintiff  at  his  said  theatre  for  profit  t/O 
the  plaintiff  in  that  behalf;  and  that  the  defendant,  well  knowing  tht? 
premises  and  with  a  malicious  intention,  whilst  Miss  Wagner  was  such 
artiste  of  the  plaintiff,  wrongfully  and  maliciously  enticed  and  procured 
her,  so  being  such  artiste  to  the  plaintiff,  to  .depart  from  and  out  of  the 
said  employment  of  the  plaintiff,  whereby  ♦she  wixmgfully  de-  r^ooo 
parted  from  and  out  of  the  said  service  and  ^imployment  of  the  '- 
plaintiff,  and  remained  and  continued  absent  from  such  service  and  em- 
ployment until  the  expiration  of  her  said  hiring  and  engagement  to  the 
plaintiff  by  effluxion  of  time ;  and  special  damage  arising  from  th« 
breach  of  Miss  Wagner's  engagement  was  then  stated.  To  this  decla 
ration  the  defendant  demurred :  and  the  question  for  our  decision  i«. 
Whether  all  or  any  of  the  counts  are  good  in  substance  ? 

The  effect  of  the  two  first  counts  is,  tiiat  a  person,  under  a  binding 
contract  to  perform  at  a  theatre,  is  induced  by  the  malicious  act  of  the 
defendant  to  refuse  to  perform  and  entirely  to  adbandon  her  contract ; 
whereby  damage  arises  to  the  plaintiff,  the  proprietor  of  the  theatre. 
The  third  count  differs,  in  stating  expressly  that  the  performer  had 
agreed  to  perform  as  the  dramatic  artiste  of  the  plaintiff,  uid  had  bsr 
come  and  was  the  dramatic  artiste  of  the  plaintiff  for  reward  to  her ; 
and  that  the  defendant  malicionsly  procured  her  to  depart  out  of  the 
employment  of  the  plaintiff  as  such  dramatic  artiste ;  whereby  she  did 
depart  out  of  the  employment  and  service  of  the  plaintiff;  whereby 
damage  was  suffered  by  the  plaintiff.  It  was  said,  in  support  of  the 
demurrer,  that  it  did  not  appear  in  the  declaration  that  the  relation  of 
master  and  servant  ever  subsisted  between  the  plaintiff  and  Miss 
Wagner ;  that  Miss  Wagner  was  not  averred,  especially  in  the  two  first 
counts,  to  have  entered  upon  the  service  of  the  plaintiff;  and  that  the 
engagement  of  a  theatrical  performer,  even  if  the  performer  has  entered 
upon  the  duties,  is  not  of  such  a  nature  as  to  make  the  performer  a 
servant,  within  the  rule  of  law  which  gives  an  action  to  the  master  £br 
the  wrongful  enticing  away  of  his  *8ervant.  And  it  was  laid  r^poj^ 
down  broadly,  as  a  general  proposition  of  law,  that  no  action  ^ 
will  lie  for  procuring  a  person  to  break  a  contract,  although  such  pro- 
curing is  with  a  malicious  intention  and  causes  great  and  immediate 
injury.  And  the  law  as  to  enticing  servants  was  said  to  be  contrary 
to  the  general  rule  and  principle  of  law,. and  to  be  anomalous,  and  pro^ 
bably  to  have  had  its  origin  from  the  state  of  society  when  serfdou) 
existed,  and  to  be  founded  upon,  or  upon  the  equity  of,  the  Statute  of 
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Labourers.  It  was  said  that  it  would  be  dangerous  to  hold  that  an  ac* 
tion  was  maintainable  for  persuading  a  third  party  to  break  a  contract, 
unless  some  boundary  or  limits  could  be  pointed  out ;  and  that  the 
remedy  for  enticing  away  servants  was  confined  to  cases  where  the 
relation  of  master  and  servant,  in  a  strict  sense,  subsisted  between  the 
parties  ;  and  that,  in  all  other  cases  of  contract,  the  only  remedy  was 
against  the  party  breaking  the  contract. 

Whatever  may  have  been  the  origin  or  foundation  of  the  law  as  tc 
enticing  of  servants,  and  whether  it  be,  as  contended  by  the  plaintiff,  an 
instance  and  branch  of  a  wider  rule,  or  whether  it  be,  as  contended 
by  the  defendant,  an  anomaly  and  an  exception  from  the  general 
rule  of  law  on  such  subjects,  it  must  now  be  considered  clear  law 
that  a  person  who  wrongfully  and  maliciously,  or,  which  is  the  same 
thing,  with  notice,  interrupts  the  relation  subsisting  between  master 
and  servant  by  procuring  the  servant  to  depart  from  the  master's 
service,  or  by  harbouring  and  keeping  him  as  servant  after  he 
has  quitted  it  and  during  the  time  stipulated  for  as  the  period 
of  service,  whereby  the  master  is  injured,  commits  a  wrongful  act  for 
which  he  is  responsible  at  law.  I  think  that  the  rule  applies  wherever 
j^oocT  *^t®  wrongful  interruption  operates  to  prevent  the  service  during 

-^  the  time  for  which  the  parties  have  contracted  that  the  service 
shall  continue :  and  I  think  that  the  relation  of  master  and  servant 
subsists,  sufficiently  for  the  purpose  of  such  action,  during  the  time  for 
which  there  is  in  existence  a  binding  contract  of  hiring  and  service 
between  the  parties ;  and  I  think  that  it  is  a  fanciful  and  technical  and 
unjust  distinction  to  say  that  the  not  having  actually  entered  into  the 
service,  or  that  the  service  not  actually  continuing,  can  make  any 
difference.  The  wrong  and  injury  are  surely  the  same,  whether  the 
wrongdoer  entices  away  the  gardener,  who  has  hired  himself  for  a  year, 
the  night  before  he  is  to  go  to  his  work,  or  after  he  has  planted  the 
first  cabbage  on  the  first  morning  of  his  service ;  and  I  should  be  sorry 
to  support  a  distinction  so  unjust,  and  so  repugnant  to  common  sense, 
unless  bound  to  do  so  by  some  rule  or  authority  of  law  plainly  showing 
that  such  distinction  exists.  The  proposition  of  the  defendant,  that 
there  must  be  a  service  actually  subsisting,  seems  to  be  inconsistent 
with  the  authorities  that  show  these  actions  to  be  maintainable  for 
receiving  or  harbouring  servants  after  they  have  left  the  actual  service 
of  the  master.  In  Blake  v,  Lanyon,  6  T.  B.  221,  it  was  held  by  the 
Court  of  King's  Bench,  in  accordance  with  the  opinion  of  Gawdy,  J., 
in  Adams  v.  Bafeald,  1  Leon.  240,  and  against  the  opinion  of  the  two 
other  Judges  who  delivered  their  opinions  in  that  case,  that  an  action 
will  lie  for  continuing  to  employ  the  servant  of  another  after  notice, 
without  having  enticed  him  away,  and  although  the  defendant  had 
♦92fil  ^®^®^^®^  *^^  servant  innocently.     It  is  *there  said  that  "a  per- 

^  son  who  contracts  with  another  to  do  certain  work  for  him  is  the 
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servant  of  that  other  till  the  work  is  finished,  and  no  other  person  can 
employ  such  servant  to  the  prejudice  of  the  first  master ;  the  very  act 
of  giving  him  employment  is  affording  him  the  means  of  keeping  him 
oat  of  his  former  service."  This  appears  to  me  to  show  that  we  are  to 
look  to  the  time  during  which  the  contract  of  service  exists,  and  not  to 
the  question  whether  an  actual  service  subsists  at  the  time.  In  Blake 
V.  Lanyon,  the  party,  so  far  from  being  in  the  actual  service  of  the  plain- 
tiff, had  abandoned  that  service,  and  entered  into  the  service  of  the 
defendant,  in  which  he  actually  was ;  but,  inasmuch  as  there  was  a  bind* 
ing  contract  of  service  with  the  plaintiffs,  and  the  defendant  kept  the 
party  after  notice,  he  was  held  liable  to  an  action.  Since  this  decbion, 
actions  for  wrongfully  hiring  or  harbouring  servants  after  the  first 
actual  service  had  been  put  an  end  to  have  been  frequent ;  see  Pilking- 
ton  V.  Scott,  16  M.  &  W.  667,t  Hartley  v.  Cummings,  6  Com.  B.  247 
(E.  C.  L.  B.  vol.  67).  In  Sykea  v.  Dixon,  9  A.  &  E.  698  (E.  C.  L.  R. 
vol.  36),  where  the  distinction  as  to  the  actual  service  having  been  put 
an  end  to  was  relied  upon  for  another  purpose,  it  does  not  seem  to  have 
occurred  to  the  bar  or  the  Court  that  the  action  would  fail  on  account 
of  there  having  been  no  actual  service  at  the  time  of  the  second  hiring 
or  the  harbouring ;  but  the  question  as  to  there  being,  or  not  being,  a 
bindimg  contract  of  service  in  existence  at  the  time  seems  to  have  been 
regarded  as  the  real  question. 

The  objection  as  to  the  actual  employment  not  having  commenced 
would  not  apply  in  the  present  case  to  the  third  count,  which  states 
that  Miss  Wagner  had  become  *the  artiste  of  the  plaintiff,  and  1-4,997 
that  the  defendant  had  induced  her  to  depart  from  the  employ-  ^ 
ment.  But  it  was  further  said  that  the  engagement,  employment,  or 
service,  in  the  present  case,  was  not  of  such  a  nature  as  to  constitute 
the  relation  of  master  and  servant,  so  as  to  warrant  the  application  0^ 
the  usual  rule  of  law  giving  a  remedy  in  case  of  enticing  away  ser- 
vants. The  nature  of  the  injury  and  of  the  damage  being  the  same, 
and  the  supposed  right  of  action  being  in  strict  analogy  to  the  ordinary 
case  of  master  and  servant,  I  see  no  reason  for  confining  the  case  to 
services  or  engagements  under  contracts  for  services  of  any  particular 
description ;  and  I  think  that  the  remedy,  in  the  absence  of  any  legal 
reason  to  the  contrary,  may  well  apply  to  all  cases  where  there  is  an 
unlawful  and  malicious  enticing  away  of  any  person  employed  to  give 
his  personal  labour  or  service  for  a  given  time,  under  the  direction  of 
a  master  or  employer,  who  is  injured  by  the  wrongful  act ;  more  espe- 
cially when  the  party  is  bound  to  give  such  personal  services  exclusively 
to  the  master  or  employer ;  though  I  by  no  means  say  that  the  service 
need  be  exclusive.  Two  Nisi  Frius  decisions  were  cited  by  the  counsel 
for  the  defendant  in  support  of  this  part  of  the  argument.  One  of 
these  cases,  Ashley  v.  Harrison,  1  Feake's  N.  F.  C.  194,  S.  C.  1  Esp. 
K.  P.  C.  48,  was  an  action  against  the  defendant  for  having  published 
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a  libel  against  a  performer,  whereby  she  was  deterred  from  appearing 
on  the  stage :  and  Lord  Kenyon  held  the  action  not  maintainable.  This 
decision  appears,  especially  from  the  report  of  the  case  in  Espinasse, 
to  haye  proceeded  on  the  ground  that  the  damage  was  too  remote  to  he 
*^*'>A1  ^^'^^^^^^  ^^^^  ^^®  defendant's  act.  This  ^as  pointed  out  ap 
-^  the  real  reason  of  the  decision  by  Mr.  Ersldne,  in  the  case  oi 
Tarleton  v.  M'GawIey,  1  Peake's  N.  P.  C.  207,  tried  at  the  same  sit 
tings  as  Ashley  v.  Harrison.  The  other  case,  Taylor  v.  Keri,  1  Esp. 
N.  P.  G.  886,  was  an  action  for  an  assault  on  a  performer,  whereby  the 
plaintiff  lost  the  benefit  of  his  services ;  and  liord  Ghief  Justice  Eyro 
said  that  he  did  not  think  that  the  Goort  had  ever  gone  further  than 
the  case  of  a  menial  senrant;  for  that,  if  a  daughter  had  left  the  ser- 
vice of  her  father,  no  action  per  quod  servitium  amisit  would  lie.  He 
afterwards  observed  that,  if  such  action  would  lie,  every  man  whose 
servant,  whether  domestic  or  not,  was  kept  away  a  day  from  his  busi- 
ness could  maintain  an  action ;  and  he  said  that  the  record  stated  that 
Breda  was  a  servant  hired  to  sing,  and  in  his  judgment  he  was  not  a 
servant  at  all ;  and  he  nonsuited  the  plaintiff.  Whatever  may  be  the 
law  as  to  the  class  of  actions  referred  to,  for  assaulting  or  debauching 
daughters  or  servants  per  quod  servitium  amisit,  and  which  differ  from 
actions  of  the  present  nature  for  the  wrongful  enticing  or  harbounng 
with  notice,  as  pointed  out  by  Lord  Kenyon,  in  Fores  v.  Wilson,  1 
Peake's  N.  P.  G.  55,  it  is  elear  from  Blake  t;.  Lanyon,  6  T.  B.  221,  and 
other  subsequent  cases,  8ykes  v.  Dixon,  9  A.  &;  E.  693  (E.  G.  L.  B.  voL 
$6),  Pilkington  «.  Scott,  15  M.  k  W.  657,t  and  Hartley  v.  Gummings,  5 
Gom.  B.  247  (E.  G.  L«  B.  vol.  57),  that  the  action  for  maliciously  inter- 
fering with  persons  in  the  employment  of  another  is  not  confined  to  menial 
servants,  as  suggested  in  Taylor  «.  Neri.  In  Blake  v.  Lanyon,  a  joor- 
i^neyq-]  n^yman  who  was  to  work  by  the  piece,  and  who  had  left  his  work 
"  ^  ^unfinished,  was  held  to  be  a  servant  for  the  purposes  of  such 
an  action ;  and  I  think  that  it  was  most  properly  laid  down  by  the 
Gourt  in  that  caee,  that  a  person  who  contracts  to  do  certain  work  for 
another  is  the  servant  of  that  other  (of  course  with  reference  to  such 
an  action)  until  the  work  be  finished.  It  appears  to  me  that  Miss  Wag- 
ner had  contracted  to  do  work  for  the  plaintiff  within  the  meaning  of 
this  rule ;  and  I  think  that,  where  a  party  has  contracted  to  give  his 
personal  services  for  a  certain  time  to  another,  the  parties  are  in  the 
relation  of  employer  and  employed,  or  master  and  servant,  within  the 
meaning  of  this  rule.  And  I  see  no  reason  for  narrowing  such  a  rule ; 
but  I  should  rather,  if  necessary,  apply  such  a  remedy  to  a  case  «<new 
in  its  instance,  but*'  «not  new  in  the  reason  and  principle  of  it,"(<>) 
that  is,  to  a  case  where  the  wrong  and  damage  are  strictly  analogous 
to  the  wrong  and  damage  in  a  well  recognised  class  of  cases.    In  de- 

(a)  Per  Holt,  C.  J.,  in  Keeble  v,  HiokeringiU,  11  East,  573,  575,  note  (a)  to  Carrington  «. 
faylor,  11  £a«t»  671. 
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eiding  this  case  on  the  narrower  ground,  I  wish  by  no  means  to  be  con* 
sidered  as  deciding  that  the  larger  gronnd  taken  by  Mr.  Cowling  is  not 
tenable,  or  as  saying  that  in  no  case  except  that  of  master  and  servant 
is  an  action  maintainable  for  maliciourijf  inducing  another  to  break  a 
eon  tract  to  the  injury  of  the  person  with  whom  such  contract  has  been 
made.  It  does  not  appear  to  me  to  be  a  sound  amswer,  to  say  that  the 
act  in  such  cases  is  the  act  of  the  party  who  breaks  the  contract ;  for 
that  reason  would  apply  in  the  acknowledged  case  of-  master  and  ser- 
vant. Nor  is  it  an  answer  to  say  that  there:  is  a  remedy  a^gainst  the 
contractor,  and  that  the  party  relies  on  the  contraet ;  for,  besides  that 
reason  also  applying  to  the  case  of  master  and  servant^  the  action  on 
the  contract  *and  the  action  against  the  malicious  wrongdoer  f^qon 
may  be  for  a  different  matter ;  and  the  damages  occasioned  by  ^ 
sudi  malicious  injury  might  be  calculated  on  a  very  different  principle 
from  the  amount  of  the  debt  which  might  be  the  only  sam  recoverable 
on  the  contract.  Suppose  a  trader,  tddth  a  maUeiou9  intent  to  ruin  a 
rival  trader,  goes  to  a  banker  or  other  party  who  owes  money  to  his 
rival,'  and  begs  him  not  to  pay  the  money  which  he  owes  him,  and  by 
that  means  ruins  or  greatly  prejudices  the  party :  I  am  by  no  means 
prepared  to  say  that  an  action  could  not  be  maintained,  and  that 
damages,  beyond  the  »nount  of  the  debt^  if  the  injury  were  great,  or 
much  less  than  such  amount  if  the  injury  were  less  serious,  might  not 
be  recovered.  Where  two  or  more  parties  were  concerned  in  inflicting 
such  injury,  an  indictment,  or  a  writ  of  conspiracy  at  common  law, 
might  perhaps  have  been  maintainable ;  and,  where  a  writ  of  conspi* 
racy  would  lie  for  an  injury  infficted  by  two,  an  action  on  the  case  in 
the  nature  of  conspiracy  will  generally  lie ;  and  in  such  action  on  the 
case  the  plaintiff  is  entitled  to  recover  against  one  defendant  without 
proof  of  any  conspiracy,  the  malicious  injury  and  not  the  conspiracy 
being  the  gist  of  the  action.(a)  In  this  class  of  cases  it  must  be  as* 
sumed  that  it  is  the  malicious  act  of  the  defendant,  and  that  malicious 
act  only,  which  causes  the  servant  or  oon tractor  not  to  perform  the 
work  or  contract  which  he  would  otherwise  have  done.  The  servant  or 
contractor  may  be  utterly  unable  to  pay  anything  like  the  amount  of 
the  damage  sustained  entirely  from  the  wrongful  act  of  the  defendants 
and  it  would  seAi  unjust,  and  contrary  to  the  general  *princi- 


ples  of  law,  if  such  wrongdoer  were  not  responsible  for  the 
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damage  caused  by  his  wrongful  and  malicious  act.  Several  of  the 
eases  cited  by  Mr.  Cowling  on  this  part  of  the  case  seem  well  worthy 
of  attention. 

Without  however  deciding  any  such  more  general  question,  I  think 
that  we  are  justified  in  applying  the  principle  of  the  action  for  enticing 
away  servants  to  a  case  where  the  defendant  malidouely  procures  a 
party,  who  is  under  a  valid  contract  to  give  her  exclusive  persona^ 

(a)  See  note  (4)r  to  SUnner  v.  Gimtoii,  1  Wms.  Sftnod.  380. 

0  ^ 
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services  to  the  plaintiff  for  a  specified  period,  to  refase  to  give  sncti 
services  during  the  period  for  which  she  had  so  eontractedj  whereby  the 
plaintiff  was  injured. 

I  think,  therefore,  that  our  judgment  should  be  for  the  plaintiff. 

Erls,  J. — The  question  raised  upon  this  demurrer  is,  Whether  an 
action  will  lie  by  the  proprietor  of  a  theatre  against  a  person  who  ma- 
liciously procures  an  entire  abandonment  of  a  contract  to  perform 
exclusively  at  that  theatre  for  a  certain  time ;  whereby  damage  was 
sustained?  And  it  seems  to  me  that  it  will.  The  authorities  are 
numerous  and  uniform,  that  an  action  will  lie  by  a  master  against  a 
person  who  procures  that  a  servant  should  unlawfully  leave  his  service. 
The  principle  involved  in  these  cases  comprises  the  present;  for,  there, 
the  right  of  action  in  the  master  arises  from  the  wrongful  act  of  the  de- 
fendant in  procuring  that  the  person  hired  should  break  his  contract, 
by  putting  an  end  to  the  relation  of  employer  and  employed  ;  and  the 
present  case  is  the  same.  If  it  is  objected  that  this  class  of  actions  for 
procuring  a  breach  of  contract  of  hiring  rests  upon  no  principle,  and 
ought  not  to  be  extended  beyond  the  cases  heretofore  decided,  and  that, 
^QQo-i  ^^  those  have  related  *to  contracts  respecting  trade,  manufac- 
-^  tures,  or  household  service,  and  not  to  performance  at  a  theatre, 
therefore  they  are  no  authority  for  an  action  in  respect  of  a  contract 
for  such  performance;  the  answer  appears  to  me  to  be,  that  the  class 
of  cases  referred  to  fests  upon  the  principle  that  the  procurement  of  the 
violation  of  the  right  is  a  cause  of  action,  and  that,  when  this  principle 
is  applied  to  a  violation  of  a  right  arising  upon  a  contract  of  hiring,  the 
nature  of  the  service  contracted  for  is  immaterial.  It  is  clear  that  the 
procurement  of  the  violation  of  a  right  is  a  cause  of  action  in  all  instances 
where  the  violation  is  an  actionable  wrong,  as  in  violations  of  a  right  to 
property,  whether  real  or  personal,  or  to  personal  security :  he  who  pro- 
cures the  wrong  is  a  joint  wrongdoer,  and  may  be  sued,  either  alone 
or  jointly  with  the  agent,  in  the  appropriate  action  for  the  wrong  com- 
plained of.  Where  a  right  to  the  performance  of  a  contract  has  been 
violated  by  a  breach  thereof,  the  remedy  is  upon  the  contract  against 
the  contracting  party ;  and,  if  he  is  made  to  indemnify  for  such  breach, 
no  further  recourse  is  allowed ;  and,  as  in  case  of  the  procurement  of  a 
breach  of  contract  the  action  is  for  a  wrong  and  canndt  be  joined  with 
the  action  on  the  contract,  and  as  the  act  itself  is  not  likely  to  be  of 
frequent  occurrence  nor  easy  of  proof,  therefore  the  action  for  this 
wrong,  in  respect  of  other  contracts  than  those  of  hiring,  are  not 
numerous ;  but  still  they  seem  to  me  sufficient  to  show  that  the  prin- 
ciple has  been  recognised.  In  Winsmore  v.  Greenbank,  Willes,  577, 
it  was  decided  that  the  procuring  of  a  breach  of  the  contract  of  a  wife 
is  a  cause  of  action.  The  only  distinction  in  principle  between  this 
^QQo-1  case  and  *other  cases  of  contracts  is,  that  the  wife  is  not  liable 
-'  to  be  sued:  but  the  judgment  rests  od  qo  such  grounds;  the 
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procaring  a  violation  of  the  plaintiff's  right  under  the  marriage  contract 
Is  held  to  be  an  actionable  wrong.     In  Green  v.  Button,  2  C.  M.  &  B. 
707,t  it  was  decided  that  the  procuring  a  breach  of  a  contract  of  sale 
of  goods  by  a  false  claim  of  lien  is  an  actionable  wrong.     Shepherd  v. 
VTakeman,  1  Sid.  79,  is  to  the  same  effect,  where  the  defendant  procured 
a  breach  of  a  contract  of  marriage  by  asserting  that  the  woman  was 
already  married.     In  Ashley  v.  Harrison,  1  Peake's  N.  P.  C.  1S4,  S. 
C.  1  Esp.  N.  P.  C.  48,  and  in  Taylor  v.  Neri,  1  Esp.  N.  P.  C.  886,  it 
was  properly  decided  that  the  action  did  not  lie,  because  the  battery, 
iD  the  first  case,  and  the  libel,  in  the  second  case,  upon  the  contracting 
parties  were  not  shown  to  be  with  intent  to  cause  those  persons  to  break 
their  contracts,  and  so  the  defendants  by  their  wrongful  acts  did  not 
procure  the  breaches  of  contract  which  were  complained  of.     If  they 
iiad  so  acted  for  the  purpose  of  procuring  those  breaches,  it  seems  to 
me  they  would  have  been  liable  to  the  plaintiffs.     To  these  decisions, 
founded  on   the  principle  now   relied  upon,  the   cases   for   procuring 
breaches  of  contracts  of  hiring  should  be  added ;  at  least  Lord  Mans- 
field's judgment  in  Bird  v,  Randall,  3  Burr.  1345,  is  to  that  effect. 
This  principle  is  supported  by  good  reason.     He  who  maliciously  pro- 
cures a  damage  to  another  by  violation  of  his  right  ought  to  be  made  to 
indemnify ;  and  that,  whether  he  procures  an  actionable  wrong  or  a 
breach  of  contract.    He  who  procures  the  non-delivery  of  goods  accord- 
ing to  contract  may  inflict  an  injury,  the  same  as  he  who  procures  the 
abstraction  of  goods  after  delivery ;  and  both  ought  on  the  same  ground 
to  be  made  "^responsible.     The  remedy  on  the  contract  may  be 
inadequate,  as  where  the  measure  of  damages  is  restricted ;  or 
in  the  case  of  non-payment  of  a  debt  where  the  damage  may  be  bank- 
ruptcy to  the  creditor  who  is  disappointed,  but  the  measure  of  damages 
against  the  debtor  is  interest  only ;  or,  in  the  case  of  the  non-delivery 
of  the  goods,  the  disappointment  may  lead  to  a  heavy  forfeiture  under 
a  contract  to  complete  a  work  within  a  time,  but  the  measure  of  damages 
against  the  vendor  of  the  goods  for  non-delivery  may  be  only  the  differ- 
ence between  the  contract  price  and  the  market  value  of  the  goods  in 
question  at  the  time  of  the  breach.     In  such  cases,  he  who  procures  the 
damage  maliciously  might  justly  be  made  responsible  beyond  the  liability 
of  the  contractor. 

With  respect  to  the  objection  that  the  contracting  party  had  not  begun 
the  performance  of  the  contract,  I  do  not  think  it  a  tenable  ground  of 
defence.  The  procurement  of  the  breach  of  the  contract  may  be  equally 
injurious^  whether  the  service  has  begun  or  not,  and  in  my  judgment 
ought  to  be  equally  actionable,  as  the  relation  of  employer  and  employed 
is  constituted  by  the  contract  alone,  and  no  act  of  service  is  necessary 
thereto. 

The  result  is  that  there  ought  to  be,  in  my  opinion,  judgment  for  the 
plaintiff. 
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WiGHTMAN,  J.  (a) — This  was  a  demurrer  to  a  declaration  in  an  action 
against  the  defendant  for,  maliciously,  and  with  intent  to  injure  the 
plaintiff,  causing,  procuring,  and  enticing  Miss  Wagner,  who  had  con- 
tracted with  the  plaintiff  to  sing  at  his  theatre,  to  break  her  contract 
and  refuse  to  sing,  by  which  he  sustained  damage, 
^oor-i  *The  declaration  contained  three  counts.  The  two  first  are  for 
-'  wrongfully  and  maliciously  enticing  and  procuring  Miss  Wagner 
to  refuse  and  make  default  io  the  performance  of  an  executory  contract,i 
entered  into  by  her  with  the  plaintiff  to  sing  and  otherwise  perform  at 
his  theatre,  and  to  depart  from  and  abandon  her  contract  with  the  plain- 
tiff and  all  service  thereunder,  without  alleging  that  Miss  Wagner  was 
in  the  service  and  employ  of  the  plaintiff,  and  that  she  left  such  service 
and  employ  by  the  procurement  and  enticement  of  the  defendant.  The 
third  count  states  that  Miss  Wagner,  before  the  committing  the  grievances 
complained  of  by  the  plaintiff,  had  been  and  was  hired  and  engaged  by 
the  plaintiff  to  sing  and  perform  at  his  theatre,  from  the  loth  Ajml, 
1852,  to  the  16th  July  following,  as  the  dramatic  artiste  of  the  plsdntiff, 
and  that  she  had  become  and  was  such  dramatic  artiste  of  the  plaintiff, 
and  that  the  defendant,  well  knowing  the  premises,  wrongfully  and  mali- 
ciottfily  enticed  and  procured  the  said  Miss  Wagner  to  depart  from  and 
out  of  the  said  employment  of  the  plaintiff,  and  to  continue  absent  from 
it  until  the  end  of  the  period  for  which  she  was  engaged.  The  two  first 
counts  are  for  maliciously  procuring  Miss  Wagner  to  break  a  contract 
for  service,  and  to  refuse  to  perform  it ;  and  the  third  is  for  maliciously 
procuring  her  to  depart  from  the  employment  of  the  plaintiff. 

It  was  contended,  for  the  defendant,  that  an  action  is  not  maintainable 
for  inducing  another  to  break  a  contract,  though  the  inducement  is  mali- 
cious and  with  intent  to  injure ;  and  that  the  breach  of  contract  com- 
plained of  is,  in  contemplation  of  law,  the  wrongful  act  of  the  contracting 
party,  and  not  the  consequence  of  the  malicious  perstiasion  of  the  party 
^QQ^-i  charged ;  which  ought  *not  to  have  had  any  effect  or  influence ; 
■^  and  that  the  damage  is  not  the  legal  consequence  of  the  acts  of 
the  defendant.  It  was  further  urged,  that  the  cases  in  which  actions 
have  been  held  maintainable  for  seducing  servants  and  apprentices  from 
the  employ  of  their  masters  are  exceptions  to  the  general  rule,  and  are 
not  to  be  extended ;  and  that  the  present  case,  as  it  appears  upon  the 
declaration,  is  not  within  any  of  the  excepted  cases. 

With  respect  to  the  first  and  second  counts  of  the  declaration,  it  was 
contended,  for  the  plaintiff,  that  an  action  on  the  case  is  maintainable 
for  maliciously  procuring  a  person  to  refuse  to  perform  a  contract,  into 
which  he  has  entered,  and  by  wbich  refusal  the  plaintiff  has  'sustained 
an  injury ;  and,  though  no  case  was  cited  upon  the  argument  in  which 
such  an  action  had  been  brought,  or  directly  held  to  be  maintainable,  it 

(a)  Lord  Campbell,  C.  J.,  r6ftd  this  Jadgmeiit,  Wigbtm^ti,  J.,  betog  abient  ix»  oonseqnenoe  of 
indisposition. 
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was  said  that  on  principle  such  action  was  maintainable  ;  and  the  autho- 
rity of  Lord  Chief  Baron  Comjns  was  cited,  that  in  all  cases  where  a 
man  has  a  temporal  loss  or  damage  by  the  wrong  of  another  he  may 
haTe  an  action  on  the  case.  In  the  present  case  there  is  the  malicious 
procurement  of  Miss  Wagner  to  break  her  contract,  and  the  consequent 
loss  to  the  plaintiff.  Why  then  may  not  the  plaintiff  maintain  an  action 
on  the  case?  Because,  as  it  is  said,  the  loss  or  damage  is  not  the 
natural  or  legal  consequence  of  the  acts  of  the  defendant.  There  is 
the  injuria,  and  the  damnum ;  but  it  is  contended  that  the  damnum  is 
neither  the  natural  nor  legal  consequeuce  of  the  injuria,  and,  that, 
consequently,  the  action  is  not  maintainable,  as  the  breaking  her  con- 
tract was  the  spontaneous  act  of  Miss  Wagner  herself,  who  was  under  no 
obligation  to  yield  to  the  persuasion  or  procurement  of  the  defendant. 
*And  the  case  of  Vicars  Vj,  Wilcocks,  8  East,  1,  which  though  it  r^oqw 
has  been  much  brought  into  question  has  never  been  directly  ^ 
overruled,  was  relied  upon  as  an  authority  upon  this  point  for  the  defend- 
{iint.  That  case,  however,  is  clearly  distinguishable  from  the  present, 
upon  the  ground,  suggested  by  Lord  Chief  Justice  Tindal  in  Ward  r. 
Weeks,  7  Bing.  211,  215  (E.  C.  L.  R.  vol.  20),  that  the  damage  in  that 
case,  as  well  as  in  Vicars  v.  Wilcocks,  was  not  the  necessary  conse- 
quence of  the  original  slander  uttered  by  the  defendants,  but  the  result 
of  spontaneous  and  unauthorized  communications  made  by  those  to 
whom  the  words  were  uttered  by  the  defendants.  The  distinction  is 
taken  in  Green  v.  Button,  2  C.  M.  &  R.  707,t  in  which  it  was  held 
that  an  action  was  maintainable  against  the  defendant  for  maliciously 
and  iiTongfully  causing  certain  persons  to  refuse  to  deliver  goods  to 
the  plaintiff,  by  asserting  that  he  had  a  lien  upon  them  and  ordering 
these  persons  to  retain  the  goods  until  further  orders  from  him.  It 
was  urged  for  the  defendant  in  that  case,  that,  as  the  persons  in  whose 
custody  the  goods  were  were  under  no  legal  obligation  to  obey  the 
orders  of  the  defendant,  it  was  the  mere  spontaneous  act  of  these  per- 
sons which  occasioned  the  damage  to  the  plaintiff:  but  the  Court  held 
the  action  to  be  maintainable,  though  the  defendant  did  make  the  claim 
as  of  right,  he  having  done  so  maliciously  and  without  any  reasonable 
cause,  and  the  damage  accruing  thereby.  In  Winsmore  v,  Greenbank, 
Willes,  577,  the  plaintiff  in  his  first  count  alleged  that,  his  wife  having 
unlawfully  left  him  and  lived  apart  from  him,  during  which  time  a  con- 
siderable fortune  was  left  for  her  separate  use,  and  she  being  willing  to 
return  to  the  plaintiff,  whereby  he  *  would  have  had  the  benefit  r^ooo 
of  her  fortune,  the  defendant,  in  order  to  prevent  the  plaintiff  '- 
from  receiving  any  benefit  from  the  wife's  fortune  and  the  wife  from 
being  reconciled  to  him,  unlawfully  and  unjustly  persuaded,  procured, 
and  enticed  the  wife  to  continue  absent  from  the  plaintiff,  and  she  did 
by  means  thereof  continue  absent  from  him,  whereby  he  lost  the  com- 
fort and  society  of  the  wife  and  her  aid  in  his  domestic  affairs,  and  the 
VOL.  n. — 21  o2 
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profit  and  advantage  he  would  have  had  from  her  fortune.  Upon  UiOtioT^ 
in  arrest  of  judgment  this  count  was  held  good,  and  that  it  sufficientlv 
appeared  that  there  was  both  damnum  and  injuria :  it  was  primfi  facie 
an  unlawful  act  of  the  wife  to  live  apart  from  her  husband ;  and  it  wae 
unlawful,  and  therefore  tortious,  in  the  defendant  to  procure  and  per- 
suade her  to  do  an  unlawful  act :  and,  as  the  damage  to  the  plaintiff 
was  occasioned  thereby,  an  action  on  the  case  was  maintainable.  This 
case  appears  to  me  to  be  an  exceedingly  strong  authority  in  the  plain- 
tiif 's  favour  in  the  present  case.  It  was  undoubtedly  primfi  facie  an 
unlawful  act  on  the  part  of  Miss  Wagner  to  break  her  contract,  and 
therefore  a  tortious  act  of  the  defendant  maliciously  to  procure  her  to 
do  so ;  and,  if  damage  to  the  plaintiff  followed  in  consequence  of  that 
tortious  act  of  the  defendant,  it  would  seem,  upon  the  authority  of  the 
two  cases  referred  to,  of  Green  v.  Button,  2  C.  M.  &  R.  707,t  and 
Winsmore  v.  Greenbank,  Willes,  577,  as  well  as  upon  general  principle, 
that  an  action  on  the  case  is  maintainable.  A  doubt  was  expressed  by 
Lord  Eldon,  in  Morris  v.  Langdale,  2  Bos.  &  Pul.  284,  289,  whether 
in  an  action  on  the  case  for  slander  the  plaintiff  could  succeed  upon  an 
i^Qoq-i  allegation  of  special  damage,  that,  *by  reason  of  the  speaking  of 

-*  the  words,  other  persons  refused  to  perform  their  contracts  with 
him ;  Lord  Eldon  observing  that  that  was  a  damage  which  might  be 
compensated  in  actions  by  the  plaintiff  against  such  persons.  It  has, 
however,  been  remarked  with  much  force  by  Mr.  Starkie,  in  his  Treatise 
on  the  Law  of  Libel,  vol.  1,  p.  205  {2d  edition),  that  such  a  doctrine 
would  be  productive  of  much  hardship  in  many  cases,  as  a  mere  right 
of  action  for  damages  for  non-performance  of  a  contract  can  hardly  be 
considered  a  full  compensation  to  a  person  who  has  lost  the  immediate 
benefit  of  the  performance  of  it.  The  doubt  indeed  is  hardly  sustaina- 
ble on  principle ;  and  there  are  many  cases  in  which  actions  have  been 
maintained  for  slanderous  words,  not  in  themselves  actionable,  on  the 
ground  of  the  speaking  of  the  words  having  Induced  other  persons  to 
act  wrongfully  towards  the  plaintiffs;  as  in  the  case  of  Newman  r. 
Zachary,  Aleyn,  3,  where  an  action  on  the  case  was  held  to  be  main- 
tainable 'for  wrongfully  representing  to  the  bailiff  of  a  manor  that  a 
sheep  was  an  estray,  in  consequence  of  which  it  was  wrongfully  seized. 
Upon  the  whole,  therefore,  I  am  of  opinion  that,  upon  the  general 
principles  upon  which  actions  upon  the  case  are  founded,  as  well  as 
upon  authority,  the  present  action  is  maintainable. 

It  is  not,  however,  necessary,  for  the  maintenance  of  the  third  count 
of  the  declaration  at  least,  to  rely  upon  so  general  a  principle ;  for  the 
case,  at  all  events,  appears  to  me  to  fall  within  the  cases  which  the 
defendant  considers  are  exceptions  to  a  general  rule,  and  in  which  actions 
have  been  held  maintainable,  for  procuring  persons  to  quit  the  service 
^rc)AO'^  ^^  which  they  had  been  retained  and  employed.     The  defendant 

^  '^'contends  that  the  exception  is  limited  to  the  cases  of  apprentices 
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and  menial  servants  and  others  to  whom  the  provisions  of  the  Statutes 
of  Labourers  would  be  applicable.    It  appears  to  me,  however,  upon  cor 
sideration  of  the  cases  cited  upon  the  argument,  that  the  right  of  an 
employer  to  maintain  an  action  on  the  case  for  procuring  or  inducing 
persons  in  his  service  to  abandon  their  employment  is  not  so  limited ;  but 
that  it  extends  to  the  case  of  persons  who  have  contracted  for  personal 
service  for  a  time,  and  who  during  the  period  have  been  wrongfully  pro- 
cored  and  incited  to  abandon  such  service,  to  the  loss  of  the  persons  j 
whom  they  had  contracted  to  serve.     The  right  to  maintain  such  an 
action  is  by  the  common  law,  and  not  by  the  Statute  of  Labourers,  which 
however  gives  a  remedy,  which  the  common  law  did  not,  in  cases  where 
persons,  within  the  purview  of  the  Statute,  have  voluntarily  left  the  ser- 
vice in  which  they  were  engaged,  and  have  been  retained  by  another 
▼ho  knew  of  their  previous  employment.     In  Brooke's  Abridgment,  tit. 
LabarerSj  pi.  21,(a)  it  is  said :  In  trespass  it  was  agreed  that  at  common 
kw,  if  a  man  had  taken  my  servant  from  me,  trespass  lay  vi  et  armis ; 
bat  if  he  had  procured  the  servant  to  depart  and  he  retained  him,  action 
lay  not  at  common  law  vi  et  armis,  but  it  lay  upon  the  case  upon  the 
departure  by  procurement.     In  the  case  of  Adams  v.  Bafeald,  1  Leo. 
240,  where  the  plaintiff  declared  that  his  servant  departed  his  service 
without  cause  and  the  defendant  knowing  him  to  be  his  servant  retained 
him,  two  Judges  out  of  three  held  that  the  action  did  not  lie  at  common 
*law  unless  the  defendant  procured  him  to  leave  the  service.     In  r^g^-i 
all  these  cases  the  words  "servant"  and  "service"  are  used;  but  '■ 
there  is  nothing  to  indicate  the  kind  of  servant  or  of  service  in  respect 
of  which  the  dicta  and  decisions  occurred.    There  is  a  case  in  the  Tearb. 
Mich.  10  H.  6,  pi.  SO,  fol.  8  B.,  in  which  it  is  said  that  an  action  does 
not  lie  against  a  chaplain  upon  the  Statute  of  Labourers  for  not  chaunting 
the  mass ;  for  it  is  said  he  may  not  be  always  disposed  to  sing,  and  can 
no  more  be  coerced  by  force  of  the  statute  than  a  knight,  esquire,  or 
gentleman.     There  is  no  doubt  but  that  the  Statute  of  Labourers  only 
applied  to  persons  whose  only  means  of  living  was  by  the  labour  of  their 
hands.     It  was  passed  in  the  25th  year  of  Edward  the  3d,(i)  and  recites 
that  so  many  of  the  people,  especially  workmen  and  servants,  had  died 
of  the  plague  that  those  that  remained  required  excessive  wages,  and 
that  there  was  lack  of  ploughmen  and  such  labourers,  and  then  obliged 
'every  person  within  the  age  of  sixty,  not  living  in  merchandise,  nor 
exercising  any  craft,  nor  having  of  his  own  whereof  he  may  live,  nor  pro-  j 
per  land  which  he  may  till  himself,  to  serve  whoever  might  require  him  j 
at  such  wages  as  were  paid  in  the  twentieth  year  of  the  King's  reign  or 
five  or  six  other  years  before.     The  remedies  and  penalties  given  by 
this  and  the  next  subsequent  Statute  of  Labourers  were  limited  to  the 
persons  described  in  them ;  but  the  remedies  given  by  the  common  law 

(a)  See  the  case  more  folly  stated  in  the  judgment  of  Coleridge,  J.,  post,  p.  255. 
(h)  Stat  1. 
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are  not  in  terms  limited  to  any  description  of  servant  or  service.  The 
more  modern  cases  give  instances,  and  contain  dicta  of  Judges,  which 
appear  to  warrant  a  more  extended  application  of  the  right  of  action  for 
*94.9"1  *P^^c^'^^°S  *  servant  to  leave  his  employment  than  that  contended 

-*  for  by  the  defendant.  In  Hart  v,  Aldridge,  1  Cowp.  54,  the 
plaintiff  brought  an  action  for  enticing  away  the  plaintiff's  servants  who 
worked  for  him  as  journeymen  shoemakers.  It  appeared  that  they 
worked  for  the  plaintiff  for  no  determinate  time,  but  only  by  the  piece, 
and  had,  at  the  time  of  the  enticing  away,  each  a  pair  of  shoes  of  the 
plaintiff  unfinished.  It  was  contended  that  a  journeyman  hired  not  for 
time  but  by  the  piece  was  not  a  servant ;  but  Lord  Mansfield  said  that 
by  being  found  to  be  the  plaintiff's  "journeymen"  they  were  found  to 
be  the  plaintiff's  servants.  "The  point  turns  upon  the  jury  finding  that 
the  persons  enticed  away  were  employed  hy  the  plaintiff  as  his  joumet/' 
men.  It  might  perhaps  have  been  different  if  the  men  had  taken  work 
for  everybody."  In  the  present  case.  Miss  Wagner  was,  as  stated  in 
the  third  count  and  admitted  by  the  demurrer,  employed  hy  the  plaintiff 
as  his  dramatic  artiste.  Can  it  make  any  real  difference  that  in  Hart 
v.  Aldridge  the  persons  enticed  were  employed  by  the  plaintiff  as  A« 
journeymen  shoemakers,  and  that  in  the  present  case  Miss  Wagner  was 
employed  by  the  plaintiff  as  his  dramatic  artiste  ?  In  both  cases  the 
services  were  the  personal  services  of  the  persons  engaged ;  and,  though 
the  description  of  the  services  was  very  different,  the  personal  service 
being  in  the  one  case  to  make  shoes,  and  in  the  other  to  sing  songs,  it 
seems  to  mo  difficult  to  distinguish  the  cases  upon  any  principle :  it  is 
the  exclusive  personal  service  that  gives  the  right.  In  Blake  v.  Lanyon, 
6  T.  R.  221,  which  was  a  case  very  similar  in  respect  to  the  nature  of 
the  service  to  that  of  Hart  v.  Aldridge,  it  was  stated  by  the  Court, 
*9J.<n  **^  *  general  proposition,  that  "a  person  who  contracts  with 

•^  another  to  do  certain  work  for  him  is  the  servant  of  that  other 
till  the  work  is  finished."  These  cases  appear  to  me  to  be  very  strong 
authorities  in  favour  of  the  plaintiff,  as  far  as  least  as  regards  the  third 
count.  Two  cases  however  were  cited  for  the  defendant,  as  direct  autho- 
rities against  the  maintenance  of  the  present  action.  The  first  was  that 
of  Ashley  v.  Harrison,  1  Peake's  N.  P.  C.  194,  S.  C.  1  Esp.  N.  P.  C. 
48,  in  which  the  plaintiff  declared  that  he  had  retained  Madam  Mara  to 
sing  publicly  for  him  in  certain  musical  performances  which  he  exhibited 
for  profit  at  Covent  Garden  Theatre,  but  that  the  defendant,  contriving 
to  lessen  his  profits  and  to  deter  Madam  Mara  from  singing,  published 
a  libel  concerning  her  which  deterred  her  from  singing,  as  she  could  not 
sing  without  danger  of  being  assaulted  and  ill  treated  in  consequence  of 
the  libel.  Lord  Kenyon  held,  at  Nisi  Prius,  that  the  action  was  not 
maintainable,  as  the  injury  was  too  remote.  The  case  does  not  appear 
to  have  undergone  much  discussion ;  it  was  only  a  decision  at  Nisi  Prius; 
but  it  is  clearly  distinguishable  from  the  present,  as  Madam  Mara  wa^ 
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deterred  from  siBging,  not  directly  in  consequence  of  anything  done  by 
the  defendant,  bat  in  consequence  of  her  fear  that  what  he  did  might 
induce  somebody  else  to  assault  and  ill  treat  her.  The  injury  in  that 
case  may  have  been  well  held  to  be  too  remote ;  but  it  does  not  at  all 
resemble  this,  where  the  loss  is  the  direct  consequence  of  the  defendant's 
act.  The  other  case  was  that  of  Taylor  v.  Neri,  1  Esp.  N.  P.  G.  386, 
which  certainly  bears  more  directly  upon  the  present.  The  declaration 
stated  that  the  plaintiff,  being  manager  '''of  the  Opera  house,  had 
engaged  Breda  to  sing ;  that  the  defendant  beat  him ;  whereby 
the  plaintiff  lost  Us  service.  Lord  Chief  Justice  Eyre  expressed  a  doubt 
whether  the  action  was  maintainable,  obserying  that,  if  such  an  action 
could  be  supported,  every  person  whose  servant,  whether  domestic  or 
not,  was  kept  away  a  day  from  his  business  could  maintain  an  action. 
He  was  of  opinion  that  Breda  was  not  a  servant  at  all.  The  case  was 
very  little  discussed,  was  a  decision  at  Nisi  Frius,  and  does  not  appear 
to  have  undergone  much  consideration ;  and,  without  adverting  to  some 
distinctions  between  that  and  the  present  case,  it  can  hardly  be  considered 
as  an  authority  of  much  weight  for  the  defendant. 

I  am  therefore  of  opinion  that  upon  the  whole  case,  as  it  appears  upon 
these  pleadings,  the  plaintiff  is  entitled  to  our  judgment. 

CoLEKlDOE,  J. — The  plaintiff  in  this  case,  by  the  first  count  of  his 
declaration,  shapes  his  case  in  substance  as  follows :  he  alleges  a  contract 
made  between  himself  and  Johanna  Wagner  for  her  to  perform  in  his 
theatre  in  operas  for  a  specified  time,  i.  e.,  from  the  15th  April  to  the 
15th  July,  on  certain  terms,  and,  among  these,  one  that  she  was  not 
during  the  time  to  sing  or  use  her  talents  elsewhere  than  in  his  theatre 
without  his  written  authority.  He  then  complains  that  the  defendant, 
knowing  the  premises,  and  maliciously  intending  to  injure  him  and  to 
prevent  Johanna  Wagner  from  performing  according  to  her  contract, 
whilst  the  agreement  was  in  full  force,  but  before  the  commencement  of 
the  term,  on  the  8th  April,  enticed  and  procured  her  to  make  default  in 
singing  or  performing  at  the  theatre,  *and  to  depart  from  and  r^oj^^ 
abandon  her  contract,  against  his  will  and  without  his  written  ^ 
authority,  by  means  of  which  enticement  and  procurement  she  unlawfully 
and  wrongfully  wholly  refused  to  perform  her  contract,  and  he  sustained 
special  damage.  The  2d  count  applies  to  an  enticement,  after  certain 
proceedings  in  equity,  to  Johanna  Wagner  to  continue  her  default  for 
the  residue  of  the  term.  The  3d  count  states  that  Johanna  Wagner 
was  hired  and  engaged  by  the  plaintiff  to  sing  and  perform  at  his  theatre, 
for  a  certain  time,  as  his  dramatic  artiste  for  reward,  and  had  become 
and  was  such  dramatic  artiste,  and  complains  that  defendant,  maliciously 
intending  to  injure  him,  enticed  and  procured  her  to  depart  from  and 
out  of  his  said  employment.  These  counts  are  demurred  to ;  and  the 
demurrers  raise  the  questions,  Whether  an  action  will  lie  against  a  third 
party  for  maliciously  and  injuriously  enticing  and  procuring  another  to 


*94.fiT  ^^  ^^®  position  and  profession  of  Johanna  Wagner. 
-1  "^consideration  and  inquiry  I  am  of  opinion  that  neit 
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break  a  contract  for  exclusive  service  as  a  singer  and  theatrical  performer: 
in  the  first  place,  while  the  contract  is  merely  executory ;  in  the  second, 
after  it  is  in  course  of  execution  ?  I  make  no  distinction  between  the 
counts,  and  am  of  opinion  that  it  will  not  in  either  case,  and  that  the 
defendant  is  entitled  to  our  judgment  generally. 

In  order  to  maintain  this  action,  one  of  two  propositions  must  be 
maintained ;  either  that  an  action  will  lie  against  any  one  by  whose 
persuasions  one  party  to  a  contract  is  induced  to  break  it  to  the  damage 
of  the  other  party,  or  that  the  action,  for  seducing  a  servant  from  the 
master  or  persuading  one  who  has  contracted  for  service  from  entering 
into  the  employ,  is  of  so  wide  application  as  to  embrace  the  case  of  one 

After  much 
inquiry  I  am  of  opinion  that  neither  of  these 
propositions  is  true ;  and  they  are  both  of  them  so  important,  and,  if 
established  by  judicial  decision,  will  lead  to  consequences  so  general, 
that,  though  I  regret  the  necessity,  I  must  not  abstain  from  entermc; 
into  remarks  of  some  length  in  support  of  my  view  of  the  law. 

It  may  simplify  what  I  have  to  say,  if  I  first  state  what  are  the  con 
elusions  which  I  seek  to  establish.  They  are  these :  that  in  respect  of 
breach  of  contract  the  general  rule  of  our  law  is  to  confine  its  remedies 
by  action  to  the  contracting  parties,  and  to  damages  directly  and 
proximately  consequential  on  the  act  of  him  who  is  sued;  that,  as 
between  master  and  servant,  there  is  an  admitted  exception ;  that  this 
exception  dates  from  the  Statute  of  Labourers,  23  Edw.  3,  and  both  on 
principle  and  according  to  authority  is  limited  by  it.  If  I  am  right  in 
these  positions,  the  conclusion  will  be  for  the  defendant,  because  enough 
appears  on  this  record  to  show,  as  to  the  first,  that  he,  and,  as  to  the 
second,  that  Johanna  Wagner,  is  not  within  the  limits  so  drawn. 

First  then,  that  the  remedy  for  breach  of  contract  is  by  the  general 
rule  of  our  law  confined  to  the  contracting  parties.  I  need  not  argue 
that,  if  there  be  any  remedy  by  action  against  a  stranger,  it  must  be 
by  action  on  the  case.  Now,  to  found  this,  there  must  be  both  injury 
in  the  strict  sense  of  the  word  (that  is  a  wrong  done),  and  loss  resulting 
from  that  injury :  the  injury  or  wrong  done  must  be  the  act  of  the 
defendant ;  and  the  loss  must  be  a  direct  and  natural,  not  a  remote  and 
indirect,  consequence  of  the  defendant's  act.  Unless  there  be  a  loss 
thus  directly  and  proximately  connected  with  the  act,  the  mere  inten- 
»947"1  ^^^°'  ^'  ^^^^  *^®  endeavour,  to  *produce  it  will  not  found  the 
-^  action.  The  existence  of  the  intention,  that  is  the  malice,  will 
in  some  cases  be  an  essential  ingredient  in  order  to  constitute  the 
wrongfulness  or  injurious  nature  of  the  act ;  but  it  will  neither  supply 
the  want  of  the  act  itself^  or  its  hurtful  consequence :  however  complete 
the  injuria,  and  whether  with  malice  or  without,  if  the  act  be  after  all 
sine  damno,  no  action  on  the  case  will  lie.  The  distinction  between 
civil  and  criminal  proceedings  in  this  respect  is  clear  and  material ;  and 
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a  recolIectioD  of  the  differeDt  objects  of  the  two  will  dispose  of  any 
argument  founded  merely  on  the  allegation  of  malice  in  this  declara- 
tion, if  I  shall  be  found  right  in  thinking  that  the  defendant's  act  has 
not  been  the  direct  or  proximate  cause  of  the  damage  which  the  plain- 
tiff alleges  he  has  sustained.     If  a  contract  has  been  made  between  A. 
and  B.  that  the  latter  should  go  supercargo  for  the  former  on  a  voyage 
to  China,  and  C,  however  maliciously,  persuades  B.  to  break  his  con- 
tract, but  in  vain,  no  one,  I  suppose,  would  contend  that  any  action 
would  lie  against  C.     On  the  other  hand,  suppose  a  contract  of  the 
same  kind  made  between  the  same  parties  to  go  to  Sierra  Leone,  and 
C.  urgently  and  bon&  fide  advises  B.  to  abandon  his  contract,  which  on 
consideration  B.  does,  whereby  loss  results  to  A. ;  I  think  no  one  will 
be  found  bold  enough  to  maintain  that  an  action  would  lie  against  C. 
In  the  first  case  no  loss  has  resulted ;  the  malice  has  been  ineffectual ; 
in  the  second,  though  a  loss  has  resulted  from  the  act,  that  act  was  not 
C.'s,  but  entirely  and  exclusively  B.'s  own.     If  so,  let  malice  be  added, 
and  let  C.  have  persuaded,  not  honSi  fide  but  malfi.  fide  and  maliciously, 
Btill,  all    other   circumstances   remaining  the  same,  the  same  reason 
applies;    for  it  is   malitia   sine  *damno,  if  the  hurtful  act  is  r^n^o 
entirely  and  exclusively  B.'s,  which  last  circumstance  cannot  bo  ^ 
affected  by  the  presence  or  absence  of  malice  in  C.     Thus  far  I  do  not 
apprehend  much  difference  of  opinion :  there  would  be  such  a  manifest 
absurdity  in  attempting  to  trace  up  the  act  of  a  free  agent  breaking  a 
contract  to  all  the  advisers  who  may  have  influenced  his  mind,  more  or 
less  honestly,  more  or  less  powerfully,  and  to  make  them  tesponsible 
civilly  for  the  consequences  of  what  after  all  is  his  own  act,  and  for  the 
whole  of  the  hurtful  consequences  of  which  the  law  makes  him  directly 
and  fully  responsible,  that  I  believe  it  will  never  be  contended  foi/^ 
seriously.     This  was  the  principle  on  which  Lord  Eenyon  proceeded  in 
Ashley  V.  Harrison,  1  Peake's  N.  P.  C.  194,  S.  C.  1  Esp,  N.  P.  C.  48. 
There  the  defendant  libelled  Madame  Mara :  the  plaintiff  alleged  that, 
in  consequence,  she,  from  apprehension  of  being  hissed  and  ill  treated, 
forbore  to  sing  for  him,  though  engaged,  whereby  he  lost  great  profits. 
Lord  Eenyon  nonsuited  the  plaintiff:  he  thought  the  defendant's  act 
too  remote  from  the  damage  assigned.    But  it  will  be  said  that  this  decla- 
ration charges  more  than  is  stated  in  the  case  last  supposed,  because  it 
alleges,  not  merely  a  persuasion  or  enticement,  but  a  procuring.     In 
Winsmore  v.  Greenbank,  Willes,  677,  the  same  word  was  used  in  the  first 
count  of  the  declaration,  which  alone  is  material  to  the  present  case ;  and 
the  Chief  Justice  who  relied  on  it,  and  distinguished  it  from  enticing, 
defined  it  to  mean  '(persuading  with  effect ;''  and  he  held  that  the  hus- 
band might  sue  a  stranger  for  persuading  with  effect  his  wife  to  do  a 
wrongful  act  directly  hurtful  to  himself.    Although  I  should  hesitate  to 
be  *bound  by  every  word  of  the  judgment,  yet  I  am  not  called  on 


to  question  this  definition  or  the  decision  of  the  case.     Persuad- 
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ing  with  effect,  or  effectually  or  successfully  persuading,  may  no  doubt 
sometimes  be  actionable — as  in  trespass — even  where  it  is  used  towards 
a  free  agent :  the  maxims,  qui  facit  per  alium  facit  per  se,  and  respon- 
deat superior,  are  unquestionable ;  but,  where  they  apply,  the  wrongful 
act  done  is  properly  charged  to  be  the  act  of  him  who  has  procured  it 
to  be  done.     He  is  sued  as  a  principal  trespasser,  and  the  damage,  if 
proved,  flows  directly  and  immediately  from  his  act,  though  it  was  the 
hand  of  another,  and  he  a  free  agent,  that  was  employed.     But,  when 
you  apply  the  term  of  effectual  persuasion  to  the  breach  of  a  contract, 
it  has  obviously  a  different  meaning;  the  persuader  has  not  broken  and 
could  not  break  the  contract,  for  he  had  never  entered  into  any ;  he 
cannot  be  sued  upon  the  contract ;  and  yet  it  is  the  breach  of  the  con- 
tract only  that  is  the  cause  of  damage.     Neither  can  it  be  said  that  in 
breaking  the  contract  the  contractor  is  the  agent  of  him  who  procures 
him  to  do  so ;  it  is  still  his  own  act ;  he  is  principal  in  so  doing,  and  is 
the  only  principal.     This  answer  may  seem  technical ;  but  it  really  goes 
to  the  root  of  the  matter.     It  shows  that  the  procurer  has  not  done  the 
hurtful  act ;  what  he  has  done  is  too  remote  from  the  damage  to  make 
him  answerable  for  it.     The  case  itself  of  Winsmore  v.  Greenbank, 
Willes,  577,  seems  to  me  to  have  little  or  no  bearing  on  the  present :  a 
wife  is  not,  as  regards  her  husband,  a  free  agent  or  separate  person ;  if 
^nrffi  ^^  ">©  considered  so  for  the  present  purpose,  she  is  *rather  in  the 
-'  character  of  a  servant,  with  this  important  peculiarity,  that,  if 
she  be  induced  to  withdraw  from  his  society  and  cohabit  with  another 
ur  do  him  any  wrong,  no  action  is  maintainable  by  him  against  her.     In 
the  case  of  criminal  conversation,  trespass  lies  against  the  adulterer  as 
for  an  assault  on  her,  however  she  may  in  fact  have  been  a  willing  party 
to  all  that  the  defendant  had  done.     No  doubt,  therefore,  effectual  per- 
suasion to  the  wife  to  withdraw  and  conceal  herself  from  her  husband 
is  in  the  eye  of  the  law  an  actual  withdrawing  and  concealing  her ;  and 
so,  in  other  counts  of  the  declaration,  was  it  charged  in  this  very  case 
of  Winsmore  v.  Greenbank.     A  case  explainable  and  explained  on  the 
same  principle  is  that  of  ravishment  of  ward.     The  writ  for  this  lay 
against  one  who  procured  a  man's  ward  to  depart  from  him;   and, 
where  this  was  urged  in  a  case  hereafter  to  be  cited,(a)  Judge  Hank- 
ford(6)  gives  the  answer :  the  reason  is,  he  says,  because  the  ward  is 
a  chattel,  and  vests  in  him  who  has  the  right.     None  of  this  reasoning 
applies  to  the  case  of  a  breach  of  contract :  if  it  does,  I  should  be  glad 
to  know  how  any  treatise  on  the  law  of  contract  could  be  complete  with- 
out a  chapter  on  this  head,  or  how  it  happens  that  we  have  no  decisions 
upon  it.     Certainly  no  subject  could  well  be  more  fruitful  or  important ; 
important  contracts  are  more  commonly  broken  with  than  without  per- 

(a)  Mich.  11  H.  4,  fol.  23  A.  pL  46,  post,  p.  256. 

(6)  WiUUm  Haokford,  Joitice  of  tb«  Common  PloM  in  1398,  tAerwards,  in  1414  (1  H  5), 
Chiof  Justice  (f  BogUnd. 
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suaders  or  procurers,  and  these  often  responsible  persons  when  the 
principals  may  not  be  so.  I  am  aware  that  with  respect  to  an  action  on 
*tlie  case  the  argument  primse  impressionis  is  sometimes  of  no  r^o;-^ 
weight.  If  the  circumstances  under  which  the  action  would  be  ^ 
brought  have  not  before  arisen,  or  are  of  rare  occurrence,  it  will  be  of 
none,  or  only  of  inconsiderable  weight ;  but,  if  the  circumstances  have 
been  common,  if  there  has  been  frequently  occasion  for  the  action,  I 
apprehend  it  is  important  to  find  that  the  action  has  yet  never  been 
tried.  Now  we  find  a  plentiful  supply  both  of  text  and  decision  in  the 
case  of  seduction  of  servants :  and  what  inference  does  this  lead  to, 
contrasted  with  the  silence  of  the  books  and  the  absence  of  decisions  on 
the  case  of  breach  of  ordinary  contracts  ?  Let  this  too  be  considered : 
that,  if  by  the  common  law  it  was  actionable  efiectually  to  persuade 
another  to  break  his  contract  to  the  damage  of  the  contractor,  it  would 
seem  on  principle  to  be  equally  so  to  uphold  him,  after  the  breach,  in 
continuing  it.  Now  upon  this  the  two  conflicting  cases  of  Adams  v, 
Bafeald,  1  Leon.  240,  and  Blake  t^.  Lanyon,  6  T.  R.  221,  are  worth 
considering.  In  the  first,  two  Judges  against  one  decided  that  an 
action  does  not  lie  for  retaining  the  servant  of  another,  unless  the 
defendant  has  first  procured  the  servant  to  leave  his  master ;  in  the 
second,  this  was  overruled ;  and,  although  it  was  taken  as  a  fact  that 
the  defendant  had  hired  the  servant  in  ignorance  and,  as  soon  as  he 
knew  that  he  had  left  his  former  master  with  work  unfinished,  requested 
him  to  return,  which  we  must  understand  to  have  been  a  real,  earnest 
request,  and  only  continued  him  after  his  refusal,  which  we  must  take 
to  have  been  his  independent  refusal,  it  was  held  that  the  action  lay : 
and  this  reason  is  given :  '<the  very  act  of  giving  him  employment  is 
♦affording  him  the  means  of  keeping  out  of  his  former  service."  r^c)t:io 
Would  the  Judges  who  laid  this  down  have  held  it  actionable  to  •■  "* 
give  a  stray  servant  food  or  clothing  or  lodging  out  of  charity  ?  Yet 
these  would  have  been  equally  means  of  keeping  him  out  of  his  former 
serrice.  The  true  ground  on  which  this  action  was  maintainable,  if  at 
all,  was  the  Statute  of  Labourers,  to  which  no  reference  was  made. 
But  I  mention  this  case  now  as  showing  how  far  courts  of  justice  may 
be  led  if  they  allow  themselves,  in  the  pursuit  of  perfectly  complete 
remedies  for  all  wrongful  acts,  to  transgress  the  bounds  which  our  law, 
in  a  wbe  consciousness  as  I  conceive  of  its  limited  powers,  has  imposed 
on  itself,  of  redressing  only  the  proximate  and  direct  consequences  of 
wrongful  acts.  To  draw  a  line  between  advice,  persuasion,  enticement 
and  procurement  is  practically  impossible  in  a  court  of  justice ;  who 
Bhall  say  how  much  of  a  free  agent's  resolution  flows  from  the  inter- 
ference of  other  minds,  or  the  independent  resolution  of  his  own  ?  This 
is  a  matter  for  the  casuist  rather  than  the  jurist ;  still  less  is  it  for  the 
juryman.  Again,  why  draw  the  line  between  bad  and  good  faith  f  If 
advice  given  mal£  fide,  and  loss  sustained,  entitle  me  to  damages,  why, 
VOL.  II.— 22  P 
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though  the  advice  be  given  honestly,  but  under  wrong  inforraatioa, 
with  a  loss  sustained,  am  I  not  entitled  to  them  ?  According  to  all 
legal  analogies,  the  bona  fides  of  him  who,  by  a  conscious  wilful  act, 
directly  injures  me,  will  not  relieve  him  from  the  obligation  to  com- 
pensate me  in  damages  for  my  loss.  Again,  where  several  personi 
happen  to  persuade  to  the  same  effect,  and  in  the  result  the  party  per- 
suaded acts  upon  the  advice,  how  is  it  to  be  determined  against  whom 
^ocq-i  tbe  action  may  be  brought,  whether  they  are  to  be  sued  *jointly 
-■  or  severally,  in  what  proportions  damages  are  to  be  recovered? 
Again,  if,  instead  of  limiting  our  recourse  to  the  agent,  actual  or  con- 
structive, we  will  go  back  to  the  person  who  immediately  persuades  or 
procures  him  one  step,  why  are  we  to  stop  there  7  The  first  mover,  and 
the  malicious  mover  too,  may  be  removed  several  steps  backward  from 
the  party  actually  induced  to  break  the  contract :  why  are  we  not  to 
trace  him  out  ?  Morally  he  may  be  the  most  guilty.  I  adopt  the  argu- 
ments of  Lord  Abinger  and  my  brother  Alderson  in  the  case  of  Winter- 
bottom  V.  Wright,  10  M.  &  W.  109  ;t  if  we  go  the  first  step,  we  can 
show  no  good  reason  for  not  going  fifty.  And,  again,  I  ask  how  is  it 
that,  if  the  law  really  be  as  the  plaintiff  contends,  we  have  no  discus- 
sions upon  such  questions  as  these  in  our  books,  no  decisions  in  our 
reports  ?  Surely  such  cases  would  not  have  been  of  rare  occurrence : 
they  are  not  of  slight  importance,  and  could  hardly  have  been  decided 
without  reference  to  the  Courts  in  Banc.  Not  one  was  cited  in  the 
argument  bearing  closely  enough  upon  this  point  to  warrant  me  in  any 
further  detailed  examination  of  them.  I  conclude  therefore  what  occurs 
to  me  on  the  first  proposition  on  which  the  plaintiff's  case  rests. 

I  come  now  to  the  second  proposition,  that  the  decisions  in  respect  of 
master  and  servant,  and  the  seducing  of  the  latter  from  the  employ  of 
the  former,  are  exceptions  grafted  on  the  general  law  traceable  up  to  the 
Statute  of  Labourers.  This  is  of  course  distinct  from  the  question  of  the 
extent  of  the  exception,  that  is,  to  what  classes  of  servants  it  applies : 
'''but  the  inquiries  are  so  connected  together  in  fact,  and  the  latter 
has  so  obvious  a  bearing  in  support  of  the  former,  that  it  will  be 
better  to  take  them  both  together. 

Now,  in  the  first  place,  I  cannot  find  any  instance  of  this  action  having 
been  brought  before  the  statute  passed ;  the  weight  of  which  fact  is  much 
increased  by  finding  that  it  was  of  common  occurrence  very  soon  after. 
The  evidence  for  it  is  not  merely  negative ;  for  the  mischief  and  the  cause 
of  action  appear  to  have  been  well  known  before,  and  the  want  of  the 
remedy  felt.  The  common  law  did  give  a  remedy  in  certain  cases ;  and 
Judges  are  found  pointing  out  what  that  remedy  was,  and  to  what  cases 
it  applied.  From  the  cases  collected  in  Fitzherbert's  Abridgement,  tit. 
Laborers^  it  appears  that  the  distinction  between  the  action  at  common 
law  and  the  action  upon  the  statute  was  well  known :  wherever  the  for- 
mer action  lay  it  was  in  trespass,  and  not  on  the  case :  in  saying  whidi 
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I  do  not  rely  merely  on  the  words, — writ  of  trespass, — which  might  be 
applicable  to  trespass  on  the  case ;  bat  I  rely  on  the  operative  words  of 
the  writ,  which  stated  a  taking  vi  et  armis :  it-  might  be  joined  with 
trespass  quare  claosum  fregit  or  trespass  for  the  asportation  of  chattels 
or  false  imprisonment.  The  count  necessarily  charged  the  taking  of 
the  servant  oat  of  the  service  of  the  plaintiff;  whereas  the  writ  upon 
the  statute,  as  appears  from  Fitzherbert's  Natura  Brevium,  167  B., 
charges  the  retainer  and  admission  of  the  servant  into  the  defendant's 
service  after  he  has  been  induced  to  withdraw,  or  has  withdrawn  with- 
out reasonable  cause,  from  that  of  the  plaintiff.  I  do  not  wish  un- 
necessarily to  multiply  citations  from  the  Year  Books;  but  it  will 
*be  necessary  to  refer  to  some,  and  at  greater  length  than  they  r^ncc 
are  found  in  the  abridgments.  I  begin  with  one  out  of  the  order  ^ 
of  time,  because  it  is  so  full  to  the  purpose,  and  because  it  may  be 
referred  to  as  abridged  by  Brooke  (Abridgement,  tit.  Laborers^  pi.  21), 
I  think  incorrectly  in  a  material  point.  He  says  that  it  was  agreed  in 
it,  that  case  lay  for  the  departure  by  procurement,  but  not  where  the 
senrant  departed  without  procurement  and  was  afterwards  retained. 
The  case  is  Tear  Book  Mich.  11  H.  4,(a)  fol.  28  A.,  pi.  46.  Not,  as 
he  cites  it  with  a  slight  inaccuracy,  21,  22.  «  Thomas  Frome  brings 
writ  of  trespass  at  the  common  law  against  defendant  for  his  close 
broken,  and  one  J.  his  servant  taken  out  of  his  service  (pris  hors  de 
son  service),  and  certain  sheep  driven  away  with  force  and  arms." 
There  were  different  pleadings  and  much  discussion  as  to  the  separate 
causes  of  action,  which  introduces  some  confusion  into  the  case.  As 
to  the  servant,  Tremain  pleaded :  "  wo  found  him  wandering  in  a  cer- 
tain place  in  another  county ;  and  there  he  came  and  offered  his  service 
to  OS,  and  made  covenant  with  us  to  serve  us ;  and  so  demands  judg- 
ment." Skrene,  for  the  plaintiff,  replies :  "  he  has  admitted  that  the 
servant  was  in  our  service,  and  that  he  has  received  him  into  his  ser- 
vice; and  so  be  has  admitted  our  action."  Hankford(i)  says,  however: 
<<  When  the  servant  was  wandering,  if  the  defendant  had  not  cognisance 
that  he  was  in  your  service,  then  this  first  receiver  cannot  be  adjudged 
a  wrong  done  by  the  defendant  but  by  the  servant."  Upon  this  Skrene 
amends  his  pleading,  and  says  that  the  servant  made  a  covenant 


mih  the  plaintiff  to  serve  him  *in  the  office  of  «  Berchier*\c)  **for 
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a  whole  year,  within  which  year  the  defendant  procured  our  servant  to 
go  ottt  of  our  service,  by  force  of  which  procurement  he  went  out  of  our 
service  within  the  year,  and  the  defendant  retains  him  in  his  service; 
which  matter  we  wish  to  aver;*'  and  demands  judgment:  on  which 
Hill(d)  says :  <<  his  writ  of  trespass  as  to  the  servant  does  not  lie  upon 
the  matter  shown ;  for  the  plaintiff  says  that  the  defendant  did  nothing 

(a)  A.  D.  1409. 

(6)  Then  Jaitioe  of  Common  Pleat.    See  ante,  p.  260,  note  (6). 

(e)  Shepherd. 

{d)  Robert  Hill,  JuUce  of  the  Common  Pleat  in  1408. 
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but  procure  the  servant  to  go  out  of  his  service,  by  which  procurement 
he  went  out  of  his  service,  and  was  retained  with  the  defendant,  in 
which  case  action  on  the  Statute  of  Labourers  is  given^  and  not  this 
action,**    Skrene  argues:  "If  a  man  procures  my  servant  to  go  out  of 
my  service,  and  retains  him  upon  that,  he  does  me  wrong."    Haukford 
and  Hill  both  say,  "  True  it  is  that  he  does  you  wrong :  but  you  shall 
not  have  a  remedy  on  this  manner  of  writ  as  it  is  here."    Culpeper  :{a) 
«  This  action  is  taken  upon  an  action  at  the  common  law ;"  "  and  the 
actions  which  were  at  the  common  law  before  the  Statute  of  Labourers 
are  not  taken  away  by  that  statute ;  and,  if  a  man  ^ocure  and  abet 
my  servant  to  go  with  him  in  his  service,  action  at  eommon  law  lies 
well.     Hill :  No  certes,  action  at  common  law  of  trespass  does  not  lie 
on  such  a  case ;  for  such  a  procurement  cannot  be  said  in  any  manner 
to   be   against   the   peace.     Thirning:(i)  If  my  servant   before  the 
statute  went  out  of  my  service,  I  suppose  well  that  no  action  is  given 
to  the  master ;  but  if  a  man  took  my  servant  out  of  my  service, 
there  action  of  trespass  lay  at  the  common  law,  and  still  lies ;  and,  if 
^Qcy-i  *I  ^i^  beaten  by  the  abettment  and  command  of  a  man,  the  com- 
-^  mander  is  gnilty  of  trespass :  so  in  the  ease  here^  when  he  shall 
procure  the  servant  to  depart  and  retains  him  with  him,  he  seems  guilty 
of  trespass."     But  Hill  answers  him :  "  Sir,  in  your  case  there  is  no 
marvel,  because  the  principal  actor  in  your  case  is  guilty  of  trespass : 
but  the  case  at  bar  is  different ;  for  the  procurement  only  is  not  a  tres- 
pass  against  the  peace,  nor  is  the  departure  of  the  servant  a  trespass 
against  the  peace ;  then,  if  the  cause  of  action  is  not  against  the  peace, 
the  remainder  which  follows  after  it  is  not  trespass  against  the  peace : 
and  I  well  agree  that  the  defendant  in  this  case  is  guilty,  as  of  a  thing 
done  against  the  provisions  of  the  statute  ;  and  this  matter  is  as  clearly 
within  the  statute  as  it  could  &e,  both  as  to  the  servanty  who  has  departed 
from  his  service^  and  as  to  the  defendant^  who  has  presumed  to  retain 
him  in  his  service  against  the  statute,     Hankford :  I  am  of  the  same 
opinion,  as  my  master  has  expressed,  that,  if  my  servant  depart  out  of 
my  service,  at  common  law  I  have  no  action,  and  the  cause  was  for 
that  between  my  servant  and  me  the  contract  sounds  in  the  manner  of 
a  covenant  in  itself  (en  luy  memo),  upon  which  no  action  was  given  at 
the  common  law  without  a  specialty ;  and  for  this  mischief  was  the 
statute  ordained  and  action  given  on  it ;  wherefore,  if  you  will  not  say 
that  he  took  your  servant  out  of  your  service,  as  you  have  supposed  by 
your  writ,  this  writ  is  not  maintainable."     Culpeper  says  :  «  if  a  man 
procure  my  ward  to  go  from  me,  and  he  goes  by  his  procurement,  I 
shall  have  ravishment  of  ward  against  him."     Hankford  admits  this, 
and  says :  the  reason  is,  because  the  ward  "  is  a  chattel  and  vests  in  him 
who  has  the  right."     After  some  more  discussion,  Skrene  amends,  and 

(a)  John  Colepeper,  Jastioe  of  the  Common  Pleas  in  1406. 

[b)  WiUiam  Thinun^  Chief  JiuUoe  of  the  Common  Pleas  ia  1396. 
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says:  "he  came  to  our  house,  and  procured  our  *8ervant,  and  r^oco 
took  him,  as  we  have  supposed  by  our  writ.'*  And  Tremain,  '• 
being  ordered  to  answer,  pleads :  "he  was  wandering,  and  offered  his 
Bervice  to  us ;  and  we  received  him :  without  this  that  we  took  him  in 
manner  as  he  has  alleged."  And  upon  this,  in  the  end,  they  seem  to 
have  gone  to  the  country.  There  were  several  points  in  this  case :  and 
it  is  not  clear  whether  on  this  part  the  Court  was  ultimately  divided  or 
not :  but  it  is  clear  that  the  judges  who  argued  in  support  of  the  count 
as  first  pleaded  contended  only  that  it  showed  a  trespass.  Thirning  admits 
that,  before  the  statute,  if  a  servant  went  out  of  the  service  no  action 
lay,  but  if  he  was  taken  trespass  did ;  and  then  contends  that  the  pro- 
curing in  the  case  at  bar  was  a  taking  and  made  the  party  guilty  of 
trespass ;  in  which  he  was  clearly  wrong.  Now,  if  at  this  time  case  lay 
at  common  law  for  procuring  the  servant  to  depart,  what  becomes  of  the 
argument  of  the  necessity  for  the  statute.  Or  if,  where  one  party  broke 
a  covenant  at  the  instigation  of  another,  case  lay,  why  was  not  that  ap* 
plicable  to  the  case  of  a  covenanted  servant.  But  it  is  clear  that  all 
agreed  in  this :  if  the  defendant  has  taken  the  servant  under  such  cir- 
cumstances, you  may  have  trespass  at  common  law  now  as  before  the 
statute ;  bat,  if  you  cannot  lay  it  as  a  trespass,  your  only  remedy  is 
under  the  statute.  I  may  as  well  add  Fitzherbert*s  Abridgement  (tit. 
Laborers^  pi.  16),  which  is  fuller,  and  I  think  more  accurate,  than 
Brooke's  "  Trespass  at  common  law  of  his  servant  taken  out  of  his  ser- 
vice with  force."  Tremain :  We  found  him  vagrant  in  a  certain  place  in 
another  county,  and  there  he  came  and  proffered  his  service  to  us,  and 
made  covenant  with  us  to  serve.  Judgment  if  action,  &c.  Skrene: 
He  was  retained  with  us  to  serve  us  in  the  office  of  a  bergier  for  a  year, 
*within  which  the  defendant  procured  him  to  go  out  of  our  ser-  r:|t9rq 
vice ;  by  reason  of  which  he  went  out  of  our  service  within  ^ 
the  year  and  hired  himself  with  the  defendant.  Hill :  This  action  does 
not  lie  on  the  matter.  Skrene :  If  a  man  procure  my  servant  to  go  out 
of  my  service,  and  retains  him,  he  does  me  wrong.  Hill  and  Hankford : 
That  is  true ;  but  you  shall  not  have  remedy  on  such  a  writ  as  this  is. 
Calpeper:  The  action  which  was  at  common  law  is  not  taken  away  by 
the  statute  of  labourers.  Thirning:  At  common  law,  before  the  statute, 
if  my  servant  went  out  of  my  service,  no  action  was  given  me ;  but,  if  a 
man  took  him  out  of  my  service,  an  action  was  given  at  the  common 
law,  and  still  is ;  and,  if  I  am  beaten  by  the  command  of  another,  the 
commander  is  a  trespasser.  Hill :  The  procurement  only  is  not  tres- 
pass against  the  peace,  nor  the  departure  of  the  servant :  then,  if  the 
cause  of  the  action  is  not  against  the  peace,  the  remnant,  to  wit,  the 
retainer,  cannot  be:  but  this  case  here  is  openly  within  the  statute^  as 
it  may  be  against  the  servant  upon  the  departure,  and  against  the 
master  upon  the  retainer.     Hankford  and  Hill  :(a)  There  was  no  action 

(a)  a<.''MHmhMMddr 
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at  the  common  law  upon  the  departure,  because  the  contract  between 
the  servant  and  me  sounds  in  covenant  in  a  manner ;  and  for  that  mis- 
chief was  the  statute  made  ;  wherefore,  if  you  will  not  saj  that  he  took 
your  servant,  this  action  does  not  lie.  Whereupon  the  plaintiff  said 
that  the  defendant  procured  his  servant,  &c.,  and  took  him :  and  the 
other  side  traversed  this :  et  alii  e  contra."  But,  says  Fitzherbert,  it 
seems  that  the  defendant  should  have  traversed  the  taking  at  first  in 
his  plea  in  bar.  In  a  case,(a)  in  Yearb.  Mich.  47  E.  3,  fol.  14,, 
*2fi01  '^^  P^"  ^^'  wl^ich  was,  on  the  Statute  *of  Labourers,  against  a 
-■  servant  for  departing  within  the  term  for  which  he  was  retained, 
the  plea  was  "we  were  never  in  your  service;"  and  the  question  was 
whether  that  was  good  without  a  traverse  of  the  retainer ;  and  Finch- 
den(6)  said  this,  which  was  agreed  to  by  the  whole  Court :  "  At  common 
law,  before  the  statute,  if  a  man  took  my  servant  out  of  my  service,  I 
should  have  writ  of  trespass  there,  where  he  was  in  my  service  bodily : 
now  the  statute  was  made  for  this  mischief,  that  if  he  never  comes  into 
my  service,  after  he  has  made  covenant  to  serve  me,  but  he  eloignes 
himself  from  me,  I  shall  have  such  writ  and  suggest  that  he  waa  retained 
in  my  service  and  departed,  as  here  is :  wherefore  it  is  necessary  to 
traverse  the  retainer ;"  which  accordingly  was  done  by  the  defendant, 
issue  taken,  and  sic  ad  patriam. 

Any  one,  I  am  certain,  who  will  go  through  the  cases  abstracted  by 
Fitzherbert  under  the  title  Laborers^  will  be  satisfied  that  at  common 
law,  before  the  Statute,  such  an  action  as  the  present  could  not  be 
maintained.  Under  that  title  61  cases  are  abridged :  many  of  them 
are  for  the  seduction  of  servants  ;  but  there  is  no  instance  of  any  one 
in  which  the  action  at  common  law  was  sustained,  unless  an  actual 
trespass  was  charged :  and  it  is  clear,  from  the  case  which  I  have  cited 
at  so  much  length,  that  the  distinction  between  taking  and  procuring  to 
go  was  familiar  to  the  lawyers  of  that  day.  I  can  hardly  imagine  that 
this  could  have  been  said,  if  the  common  law  would  have  given  relief  in 
such  a  case :  and,  if  it  could,  the  rapid  growth  of  the  action  after  the 
Statute  of  Labourers  had  passed  would  be  difficult  to  account  for. 
^p^^^  I  come  then  to  the  Statute  of  Labourers  (23  Ed.  3) ;  *and  my 
-*  object  now  is  to  show  that  nothing  in  the  provisions  or  policy  of 
that  statute  will  warrant  the  action  under  the  circumstances  of  this 
case ;  and  that  the  older  authorities  are  decidedly  against  it.  As  we 
learn  from  the  preamble,  it  was  enacted  in  consequence  of  the  great 
mortality  among  the  lower  classes,  especially  workmen  and  servants,  in 
a  pestilence,  which  had  prevailed  in  1348-9.  This  pestilence  will  be 
found  mentioned  in  our  historians.  And  in  the  preamble  it  is  said : 
«  Many  seeing  the  necessity  of  masters,  and  great  scarcity  of  servants, 
will  not  serve  unless  they  may  receive  excessive  wages,  and  some  rather 
willing  to  beg  in  idleness,  than  by  labour  to  get  their  living ;  we  con- 

(a)  A.  D.  1373. 

(6)  WaiUm  de  Fiachedeny  Chief  Jostioe  of  the  Common  PIom;  April  14, 1371 
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sidering  the  grievous  incommodities,  Trhich  of  the  lack  especially  of 
ploughmen  and  ttieh  labourers  may  hereafter  come,  have,"  &c.,  « or- 
dained." This  preamble  is  followed  by  an  enactment,  that  every  person 
^f  whatever  condition,  free  or  bond,  able  in  body,  and  under  the  ago 
of  sixty,  not  living  by  merchandise  nor  having  any  certain  craft,  nor 
having  of  his  own  wherewith  to  live,  nor  land  of  his  own  on  the  cultiva- 
tion of  which  he  may  occupy  himself,  and  not  being  in  service,  shall  be 
compelled  to  enter  into  service  when  required  on  customary  wages. 
By  the  second  section  it  is  made  penal  by  imprisonment  for  any  mower, 
reaper,  or  other  labourer  or  servant  of  whatsoever  state  or  condition  he 
shall  be,  to  depart  from  service  before  the  expiration  of  the  term  agreed 
on ;  and  no  one  is  to  receive  or  retain  such  offender  in  his  service  under 
Uke  pain  of  imprisonment.  This  ordinance  is  the  foundation  of  the 
action  for  the  seduction  of  a  hired  servant.  Upon  reference  to  Fitz- 
herbert,  Natura  Brevium,  167  B,  it  will  be  seen  that  the  writ  in  such 
an  action  always  recited  the  statute.  Now  it  will  be  observed  that,  in 
order  to  bring  a  person  within  the  first  section,  he  must  have  been  one 
*who  was  not  living  by  merchandise,  nor  having  any  certain  r<,Q/»o 
craft,  "  certum  habens  artificium,"  nor  having  of  his  own  where-  ^ 
with  to  live,  "habens  de  suo  proprio  unde  vivere  possit,"  or  land  of  his 
own  in  the  culture  of  which  he  can  occupy  himself:  and  these  limita- 
tions are  more  pointed  by  the  second  chapter,  which  speaks  of  "messor 
falcator  aut  alius  operator  vel  serviens."  Looking  at  these  words,  and 
the  language  of  the  preamble,  it  is  clear  that  mechanics  and  labourers 
in  husbandry  were  the  principal  objects  of  the  statute :  and  the  de- 
cisions were  accordingly.  Fitzherbert  (Natura  Brevium,  168  E)  says : 
'« And  so  a  gentleman  by  his  covenant  shall  be  bound  to  serve,  although 
he  were  not  compellable  to  serve.  For  if  a  gentleman,  or  chaplain,  or 
carpenter,  or  such  which  should  not  be  compelled  to  serve,  &c.,  cove- 
nant to  serve,  they  shall  be  bound  by  their  covenant^  and  an  action  will 
lie  against  them  for  departing  from  their  service."  And  Lord  Hale  in 
a  note  refers  to  Yearb.  Mich.  10  H.  6,(a)  fol.  8  B.  pi.  80,  as  showing 
that  a  writ  does  not  lie  on  the  statute  for  the  departure  of  a  chaplain 
who  is  retained  to  say  the  mass.  Several  cases  will  be  found  earlier 
in  the  Year  Books  to  the  same  effect.  In  Yearb.  Trin.  50  E.  3,(5)  fol. 
13  A.  pi.  8,  is  a  case  in  which  the  parson  of  B.  sued  Thomas  F.,  a 
chaplain,  on  the  Statute  of  Labourers,  and  counted  of  a  covenant  made 
with  him  to  serve  in  the  ofiSce  of  seneschal,  and  to  be  his  parochial 
chaplain  for  a  certain  term,  and  complained  of  a  departure  within  the 
term.  As  to  the  office  of  seneschal,  the  defendant  traversed  the  cove- 
nant ;  and,  as  to  the  residue,  contended  that  the  statute  was  only  made 
for  labourers  and  artificers,  and  he  was  neither  the  one  nor  the  other, 
bat  the  servant  of  God,  and  so  was  not  bound  by  the  statute.  Clopton, 
for  the  plaintiffs,  took  a  distinction  between  a  ^parochial  and  a  rfnqoo 
private  chaplain,  contending  that  the  former,  from  the  varietv  ^ 

(a)  A.  D.  1431.  (6)  A.  D.  1376 
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and  daily  pressure  of  his  duties,  was  in  many  respects  to  be  regarded 
as  a  labourer,  and  within  the  Statute  <<  as  any  other  person  of  the 
people"  (an  early  authority  by  the  way  for  the  modern  distinction  of 
the  working  clergy).(a)  The  case  was  adjourned,  and  the  Judges  of 
the  King's  Bench  were  consulted :  and  the  decision  was  that  a  chaplain 
was  not  bound  by  the  statute ;  and  as  to  that  part  of  the  writ  be  was 
discharged.  The  same  law  will  be  found  in  Tearb.  Mich.  4  H.  4,(i) 
fol.  2  B.  pi.  7,  where  the  count  on  the  statute,  against  a  chaplain,  was 
MOA-y  ^^^^  ^®  ^^  retained  by  the  plaintiff  to  be  *his  chaplain,  and 
-*  also  his  proctor,  and  collector  of  tithes,  and  to  serve  him  ^<as 
pees  et  as  maines"  for  a  certain  time.  The  retainer  to  be  proctor  and 
collector  was  specially  traversed :  and  it  was  pleaded  that  his  retainer 
as  chaplain  was  only  to  do  divine  service.  The  decision  is  not  very 
clearly  stated:  but  Fitzherbert  (Abridgement  tit.  Laborers^  pi.  51) 
appears  to  have  understood  that  it  was  against  the  defendant ;  for  he 
abstracts  the  case  very  shortly,  and  adds :  <<  quod  mirum,  for  he  shall 
not  be  compelled  to  serve,  but  the  statute  is  in  servitio  congruo." 
Immediately  after  this  he  abstracts  Pasch.  12  H.  6,(c)  thus — <<  Action 
on  the  Statute  of  Labourers  is  not  maintainable  against  an  esquire.'* 
And  in  Tearb.  HiL  19  H.  6,  fol.  53  B.  pi.  15,(i)  is  a  case  on  the  Sta- 
tute, where  the  count  charged  a  retainer  in  the  office  of  labourer ;  and 
the  plea  was :  he  retained  us  to  collect  his  rents  in  a  certain  place, 
without  this  tim:  we  were  retained  with  him  in  the  office  of  labourer. 
Newton  (e)  says :  <<  he  cannot  be  required  to  serve  him  in  the  office  of 
collecting  his  rents,  nor  to  be  his  seneschal ;  which  proves  that  he  can- 
not be  punished  by  this  action ;  for  this  action  lies  only  against  those 

(a)  This  part  of  the  ease  if  as  follows. 

Hanimer  [counsel]  : — And  as  to  what  he  has  surmised:  that  we  made  eorenant  with  him  to  he 
paroehial  chaplain,  and  that  we  departed  out  of  hia  senriee :  we  apprehend  that  the  statate  was 
not  to  any  other  intent  than  as  to  those  who  are  lahonrers  artifieers ;  and  this  is  neither  one  nor 
other,  hnt  the  servant  of  God ;  so  he  ia  not  bound  by  the  statute :  so  we  apprehend  not  that  this 
action  lies  against  us ;  for  every  one  of  the  other  sorts  of  servants  (chesonm  auter  servant),  if  he 
be  in  health  and  bodily  power,  he  is  bound  to  do  his  service,  and  his  work  from  day  to  day;  but 
the  Chaplain  is  not  bound  to  sing  every  day,  if  he  will  *^not,  for  divers  causes  which  lie  in  his 
conscience  (i.  e.  to  Judge  of  the  sufficiency  of  which  oansea  ia  left  to  his  conscience) :  and  ao  bf 
may  cease  to  sing  for  one  day  or  two,  so  that  he  is  in  quite  a  different  degree  from  a  labourer  or 
artificer.  Clapton  [counsel] : — This  man,  who  is  his  paroehial  chaplain,  may  more  readily  be 
a4judged  a  labourer  than  another  chaplain  who  is  to  serve  only  as  private  priest  (ou  parson  nn- 
gnler).  For  a  parochial  priest  has  many  other  things  to  do  beside*  to  sing  the  mass  and  other 
divine  services ;  for  it  behoves  him  to  visit  the  sick  of  the  parish  in  their  houses,  to  administer  to 
them  the  rights  of  Holy  Church,  and  so  it  behoves  that  Parsons  of  the  Holy  Church  should  have 
their  needful  assistance,  for  they  cannot  do  it  themselves.  Wherefore  St  seems  in  divers  retpeeta 
that  he  is  as  much  within  the  statute  as  any  other  person  of  the  people.  Bklknap  [Robert  Bilk- 
nap,  Chief  Justice  of  Common  Pleaa,  October  10,  1375]  :— This  was  a  case  and  the  matter  waa 
adjourned,  in  the  other  term,  till  now :  and  it  is  our  opinion,  and  that  of  our  fellows  of  the  King's 
Bench  also,  that  he  ie  not  bound  by  the  statute  as  another  person  is :  wherefore  as  to  this  point 
we  dismiss  yon ;  and,  as  to  the  remainder  on  which  yon  are  at  issue,  keep  your  day,  4e. 

(6)  A.  D.  1402. 

(e)  A.  D.  1434.    There  is  no  yearbook  of  this  term. 

(rf)  A.  D.  1441. 

(«)  KicLwd  Newton,  Justice  of  Oommf  u  Pleas ;  3d  Noyember,  1439. 
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who  can  be  required  to  serve  the  party  as  labourer."     And  then,  by 
the  advice  of  all,  the  issue  was  held  well  tendered. 

I  am  tempted  to  add  one  case  more  from  Yearb.  Mich.  10  II.  6,(a)  fol. 
8  B.  pi.  30.     The  Prior  of  W.  brings  writ  on  the  Statute  of  Labourers 
against  a  chaplain,  and  counts  that  he  was  retained  in  his  service  with 
him  for  a  year  to  do  divine  service,  and  that  he  departed  within  the 
year,  &c.     Defendant's  counsel  demands  judgment  *of  the  writ  : 
"for  you  see  well  how  he  brings  this  action  against  a  chaplain 
npon  the  Statute  of  Labourers ;  and  the  statute  is  only  to  be  understood 
against  Labourers  in  Husbandry.     Strange  :(6)  The  writ  is  not  main- 
tainable by  the  statute ;  for  you  cannot  compel  a  chaplain  to  sing  in 
mass ;  for  that  at  one  time  he  is  disposed  to  sing  it,  and  at  another  not ; 
wherefore  you  cannot  compel  him  by  the  statute.     Cottesmore  :{c)  To 
the  same  intent ;  for  it  was  not  made  hue  for  labourers  in  husbandry : 
as  in  case  of  a  knight,  an  esquire,  or  gentleman,  you  cannot  compel  them 
to  be  in  your  service  by  the  statute,  for  that  the  statute  is  not  to  be 
understood  but  of  labourers,  who  are  vagrant,  and  have  nothing  whereby 
to  live ;  these  shall  be  compelled  to  be  in  service ;  but  a  chaplain  hath, 
whereof  he  may  live  in  common  understanding  as  a  gentleman :"  where- 
fore the  writ  is  abated,  by  the  whole  Court.     Brooke  (Abridgement,  fol. 
57,  tit.  Laborers^  pi.  47),  abstracting  this,  gives  as  the  reason  of  the- 
judgment,  <'  for  it  is  to  be  understood  that  he  hath  whereof  he  may 
live,  and  is  not  always  disposed  to  celebrate  divine  service."     It  will  be 
observed  that  many  of  these  cases  are  with  respect  to  chaplains :  in  one 
of  them  it  is  said  that  a  chaplain  is  the  servant  of  God ;  in  another 
that  the  service  for  which  the  retainer  is  alleged  must  be  a  service  con- 
gmous  to  his  condition.     At  this  distance  of  time,  it  may  be  difficult, 
without  more  inquiry  into  history,  to  assign  a  reason  why  there  should 
be  such  a  majority  of  cases  relating  to  chaplains.     It  must  be  referable 
of  course  to  some  circumstances  in  the  state  of  society  at  those  periods. 
It  may  be  collected,  from  a  *royal  mandate  to  the  Archbishops  r^ofj^ 
and  Bishops,  that  the  services  of  stipendiary  chaplains  were  at  ^ 
the  date  of  the  statute  much  in  request ;  the  Bishops  are  required  to 
enforce  their  serving  for  their  accustomed  salary  under  pain  of  suspen- 
sioa  and  interdict.     This  mandate  is  printed  in  the  Statutes  at  Large 
at  the  end  of  the  statute :  but  none  of  the  cases  refer  to  it.     But  it  is 
clear  that  the  Courts  were  not  laying  down  any  rule  of  law  applicable 
to  chaplains  only.     They  are  repeatedly  put  in  the  same  category  with 
knights,  squires,  gentlemen,  all  who  must  be  understood  to  have  means 
of  living  of  their  own.     The  Courts  construed  the  statute,  and  as  it 
seems  to  me  quite  correctly.     They  said :  if  any  of  these  covenants  to 

(a)  A.  D.  1431. 

(&)  JunoB  Strangewajs,  Jiutiee  of  the  Common  Pleas :  February  0,  1426. 
(e)  John  Cottesmore,  Justice  of  the  Common  Pleas ;  15  October,  1430 :  afterwards,  in  1439 
(17  H.  6),  Chief  Justice  of  the  Common  Pleas. 

VOL.  n.— 23 
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serve,  he  will  be  bound  by  his  covenant,  and  an  action  will  lie  at  common 
law  for  the  breach ;  but  if  you  rely  on  the  compulsion  of  the  statute, 
such  persons  are  not  within  it.     These  authorities,  of  a  date  when  the 
statute  must  have  been  well  understood,  might  be  multiplied:   and, 
whatever  may  be  said  of  the  uncertainty  and  often  conflicting  nature 
of  decisions  from  the  Tear  Books,  and,  however  we  may  now  sipile  at 
some  of  the  reasonings  of  the  Judges,  probably  not  without  their  weight 
when  uttered,  they  seem  to  me  satisfactorily  to  establish  the  principle, 
that  actions  framed  on  the  statute  were  governed  by  a  consideration 
of  the  object  and  language  of  the  statute,  and  that  these  pointed  onlj 
to  the  compulsion  of  labourers,  handicraftsmen,  and  people  of  low  degree 
who  had  no  means  of  their  own  to  live  upon,  and  who,  if  they  did  not  live 
by  wages  earned  by  their  labour,  would  be  vagrants,  mendicants,  or  worse. 
If  this  be  so,  I  apprehend  it  is  quite  clear  that  Johanna  Wagner  could  not 
have  been  compelled,  while  the  statute  was  unrepealed,  to  serve  the  plain- 
tiff in  any  of  the  capacities  stated  in  this  declaration.     Nor,  I  thins,  can 
*9fi71  *^^  ^^  successfully  contended  that  we  may  not  take  judicial  cog- 
-^  nisance  of  the  nature  of  the  service  spoken  of  in  the  declaration. 
Judges  are  not  necessarily  to  be  ignorant  in  Court  of  what  every  one 
else,  and  they  themselves  out  of  Court  are  familiar  with ;  nor  was  that 
unreal  ignorance  considered  to  be  an  attribute  of  the  Bench  in  early  and 
strict  times.    We  find  in  the  Year  Books  the  Judges  reasoning  about  the 
ability  of  knights,  esquires,  and  gentlemen  to  maintain  themselves  with- 
out wages :  distinguishing  between  private  chaplains  and  parochial  chap- 
lains from  the  nature  of  their  employments :  and  in  later  days  we  have 
ventured  to  take  judicial  cognisance  of  the  moral  qualities  of  Robinson 
Crusoe's  "man  Friday,"(a)  and  Esop*s  "frozen  snake.**(6)     We  raaj 
certainly  therefore  take  upon  ourselves  to  pronounce  that  a  singer  at 
operas,  or  a  dramatic  artiste  to  the  owner  and  manager  of  Her  Majesty *3 
theatre,  is  not  a  messor,  falcator,  aut  alius  operarius  vel  serviens,  within 
either  the  letter  or  the  spirit  of  the  Statute  of  Labourers.     And,  if  we 
were  to  hold  to  the  contrary,  as  to  the  profession  of  Garrick  and  Siddons, 
we  could  not  refuse  to  hold  the  same  with  regard* to  the  sister  arts  of 
Painting,  Sculpture,  and  Architecture.     We  must  lay  it  down  that  Rey- 
nolds when  he  agreed  to  paint  a  picture,  or  Flaxman  when  he  agreed  to 
model  a  statue,  had  entered  into  a  contract  of  service,  and  stood  in  the 
relation  of  servant  to  him  with  whom  he  had  made  the  agreement.    But 
here  we  are  not  without  authority.     In  Taylor  v.  Neri,  1  Esp.  N.  P.  0. 
386,  where  the  declaration  in  case  stated  that  the  plaintiff,  being  manager 
*9RRn  °^  ^^^  Opera  House,  had  engaged  *one  Breda  as  a  public  singer 
-'  during  the  season  at  a  salary,  that  the  defendant  had  assaulted 
and  beaten  Breda,  by  which  plaintiff  lost  his  service  as  a  public  per- 
former. Eyre,  O.  J.,  nonsuited  the  plaintiff,  saying  the  record  stated 

(a)  See  Forbes  v.  King,  1  Dowl  P.  C.  672. 

lb'  See  Hoare  v,  SUTerlock,  12  Q.  B.  624  (S.  C.  L.  R.  rol.  64). 
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Breda  was  a  seryant  hired  to  sing,  and  he  was  of  opinion  he  was  not  a 
serrant  at  all.  It  seems  to  me  that  this  is  the  language  of  common 
sense;  and  no  case  has  been  cited  which  conflicts  with  it.  But,  if 
Johanna  Wagner  be  not  within  the  statute,  and  could  only  have  been 
sued,  as  at  common  law,  upon  her  contract  for  the  breach  of  it,  it  will 
follow^  I  conceive,  that  the  present  action  could  not  have  been  maintained 
against  the  defendant  while  the  statute  was  in  force,  and  of  course  can- 
not now,  if,  as  I  contend,  the  action  arises  from  and  is  limited  by  the 
purview  of  the  statute.  Under  the  statute  the  one  depended  on  the 
other :  if  a  party  sued  on  the  second  branch  of  the  second  section,  he 
was  bound  to  show  the  servant,  received  or  retained  wrongfully,  was 
*  BQch  a  one  as  was  spoken  of  in  the  first  branch ;  for  so  were  the  words, 
talem  in  servitio  suo  recipere  vel  retinere  presumat.  In  the  action  ac- 
cordingly against  the  seducer,  the  condition  of  the  servant  seduced,  and 
the  character  of  the  service,  were  always  material ;  if  not  stated  in  the 
count,  the  defendant  introduced  them  in  his  plea,  where  they  were  such 
as  were  thought  to  take  the  servant  out  of  the  statute. 

I  conclude  then  that  this  action  cannot  be  maintained,  because :  1st. 
Merely  to  induce  or  procure  a  free  contracting  party  to  break  his  cove- 
nant, whether  done  maliciously  or  not,  to  the  damage  of  another,  for  the 
reasons  I  have  stated,  is  not  actionable ;  2d.  That  the  law  with  regard , 
to  seduction  of  servants  from  their  masters'  employ,  in  breach  of  their 
contract,  is  an  '''exception,  the  origin  of  which  is  known,  and  that  r,^nf*Q 
that  exception  does  not  reach  the  case  of  a  theatrical  performer.    ^ 

I  know  not  whether  it  may  be  objected  that  this  judgment  is  conceived 
in  a  narrow  spirit  and  tends  unnecessarily  to  restrain  the  remedial  powers 
of  the  law.  In  my  opinion  it  is  not  open  to  this  objection.  It  seems 
to  me  wiser  to  ascertain  the  powers  of  the  instrument  with  which  you 
work,  and  employ  it  only  on  subjects  to  which  they  are  equal  and  suited ; 
and  that,  if  you  go  beyond  this,  you  strain  and  weaken  it,  and  attain  but 
imperfect  and  unsatisfactory,  often  only  unjust,  results.  But,  whether 
this  be  so  or  not,  we  are  limited  by  the  principles  and  analogies  which 
we  find  laid  down  for  us,  and  are  to  declare,  not  to  make,  the  rule  of 
law. 

I  thmk,  therefore,  with  the  greatest  and  most  real  deference  for  the 
opinions  of  my  Brethren,  and  with  all  the  doubt  as  to  the  correctness  of 
my  own  which  those  opinions,  added  to  the  novelty  and  difficulty  of  the 
case  itself,  cannot  but  occasion,  that  our  judgment  ought  to  be  for  the 
defendant :  though  it  must  be  pronounced  for  the  plaintiS". 

Judgment  for  plaintifil 

The  defendant  had  obtained  leave  to  plead,  as  well  as  demur. 

Oreasi/j  on  a  subsequent  day  (June  6th),  moved,  on  behalf  of  the  de- 
fendant, for  a  rule  to  show  cause  why  the  trial  of  the  issues  in  fact  should 
not  be  postponed  till  the  issue  in  law  was  finally  disposed  of  in  a  Court 
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♦2701  ^^  *Error.  He  referred  to  stat.  15  &  16  Vict.  c.  76,  s.  80. 
-'  [Lord  Campbell,  C.  J. — The  meaning  of  sect.  80,  is  that  it  shall 
be  in  the  discretion  of  the  Court  to  direct  which  issue  shall  be  first  dis- 
posed of  in  that  Court.  The  issue  in  law  has  been,  as  far  as  this  Court 
is  concerned,  finally  disposed  of  by  the  judgment  on  the  demarr«r. 
Crompton,  J. — Sect.  80  was  framed  to  meet  a  point  which  might  hare 
been  raised  on  the  practice,  when  there  were  issues  of  law  and  fact,  to 
leave  to  the  plaintiff  to  determine  which  should  be  disposed  of  first 
There  is  a  note  on  that  subject  in  Williams's  Saunder8.(a)  But  it  would 
be  very  strong  if  we  were  to  construe  the  words  in  sect.  80  so  as  to  give 
a  writ  of  error  before  the  whole  of  the  issues  were  finally  disposed  of 
in  this  Court.] 
Per  CuRLiM.(6) — There  will  be  no  rule.  Rule  refused. 

(a)  See  note  (3)  to  The  Dean  and  Chapter  of  Windior  v,  Qorw,  2  Wms.  Sannd.  SOO. 
(6)  Lord  Campbell,  C.  J.  ErlOi  and  Crompton^  Ji. 
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♦WILLIAM  DAVIES  v.  GEORGE  CHARLES  FLETCHER, 
WILLIAM   PRITCHARD,   and    FREDERICK  KEENE. 


May  24. 

6.  sued  D.  in  the  county  eoart,  and  recovered.  D.  did  not  pay  the  amount  aii(judged  ^gaingt 
him.  A  judgment  summons  issued  against  D.  who  did  not  appear  as  required  by  it,  and  the 
judge  ordered  him  to  be  committed  for  seyen  days.  A  warrant  issued  to  arrest  him.  Then  D. 
paid  S.,  the  pIuntiiF  in  the  plaint,  the  amount  of  debt  and  costs,  and  8.  wrote  to  F.,  the  derk 
of  the  county  court,  to  say  he  was  paid.  Afterwards  D.  was  arrested  under  the  warrant,  and 
detained  for  a  few  minutes  till  F.,  the  clerk  of  the  county  conrt,  who  had  forgotten  the  receipt 
of  the  notice  from  S.,  found  that  noUce  and  ordered  his  discharge.  D.  brought  an  action  for 
the  imprisonment  against  F.  and  the  bailiff. 

Hold,  that  payment  to  the  party,  after  the  warrant  issued,  did  not  operate  as  a  supersedeas,  and 
that  the  arrest  and  detention  were  both  justified. 

SembUf  that  the  discharge  of  the  prisoner,  after  the  letter  ftom  the  party  was  found,  wis 
irregular. 

Action  for  false  imprisonment.  Plea :  Not  Guilty,  bj  statute.  Issue 
thereon. 

On  the  trial,  before  Coleridge,  J.,  at  the  last  Surrey  Assizes,  it 
appeared  that  the  defendant,  Fletcher,  was  clerk  of  the  county  court 
of  Surrey,  holden  at  Southwark,  the  defendant,  Pritchard,  was  the  high 
bailiff  of  the  same  court,  and  the  defendant,  Eeene,  one  of  the  bailiffs. 
Dayies,  the  plaintiff  in  this  action,  was  sued  in  that  county  court  by 
two  persons  named  Sumfield  and  Jones ;  and  the  judge,  on  Ist  April, 
1852,  made  an  order,  in  that  plaint,  that  Sumfield  and  Jones  should 
recover  22.  2«.  Id.,  and  that  Davies,  the  now  plaintiff,  should  pay  that 
sum  on  8th  April,  1852.  Default  was  made  in  the  payment.  Execu- 
tion against  Davies's  goods  issued ;  and  there  was  a  return  of  NaUa 
boaa.  A  judgment  summons  issued  in  the  plaint,  on  28th  May,  1852, 
calling  on  Davies  to  appear  on  21st  June,  1852,  in  the  county  court. 
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Davies  was  serTed  with  it,  bat  did  not  appear.  The  judge  of  the  county 
court,  on  affidavit  of  service,  made  an  order  that,  for  not  appearing,  he 
should  be  committed  for  seven  days.  In  pursuance  of  *that  order  r^rOYo 
a  warrant,  under  the  seal  of  the  county  court,  issued,  entitled  in  ^ 
the  plaint.  It  was  addressed  to  the  high  bailiff  and  bailiffs  of  the 
county  court,  and  the  keeper  of  Horsemonger  Gaol,  Surrey ;  and,  after 
reciting  all  the  previous  proceedings,  concluded  thus :  <<  And  whereas 
It  was  duly  proved,  upon  oath,  at  the  said  last^mentioned  court,  that 
she  said  defendant  was  personally  served  with  the  said  summons ;  and 
whereas  the  defendant  did  not  attend  as  required  by  such  summons,  or 
allege  any  sufficient  excuse  for  not  so  attending ;  and  thereupon  it  was 
ordered  by  the  judge  of  the  said  court  that  the  defendant  should  be 
committed  for  the  term  of  seven  days  to  the  common  gaol  aforesaid, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
or  until  he  should  be  discharged  by  due  course  of  law:  These  are  there- 
fore to  require  you,  the  said  high  bailiff  and  bailiffs,  to  take  the  defend- 
ant, and  to  deliver  him  to  the  keeper  of  the  said  gaol ;  and  you,  the 
said  keeper,  are  hereby  required  to  receive  ^he  defendant,  and  him 
safely  to  keep  in  the  said  gaol  for  the  term  of  seven  days  from  the 
arrest  under  this  warrant,  or  until  he  shall  be  sooner  discharged  by  due 
course  of  law.  For  which  this  shall  be  your  sufficient  warrant.'*  The 
amount  of  the  debt  and  costs  were  endorsed  on  the  warrant.  Davies, 
the  now  plaintiff,  after  the  warrant  had  issued,  on  28th  June,  1852, 
caused  his  clerk  to  pay  Sumfield  and  Jones,  the  plaintiffs  in  the  plaint, 
the  whole  amount.  On  12th  July,  1852,  the  defendant,  Eeene,  who 
held  the  warrant  as  bailiff,  arrested  Davies,  the  now  plaintiff,  in  the 
immediate  neighbourhood  of  the  office  of  the  county  court.  As  he 
maintained  that  the  debt  was  discharged,  the  bailiff,  at  bis  request,  took 
him  into  the  office  where  the  defendant,  Fletcher,  was.  The  plaintiff 
appealed  to  '^'Fletcher,  and  showed  him  a  letter  from  plaintiff's  ^4,9.^9 
elerk,  to  the  effect  that  the  debt  had  been  paid  by  the  writer  to  '-  '^ 
the  plaintiffs  in  the  plaint.  Fletcher  said  that  be  could  not  act  upon 
that,  and  that  <<  the  officer  must  do  his  duty."  In  a  few  minutes  it  was 
discovered  that  the  plaintiffs  in  the  plaint  had  previously  written  to 
Fletcher,  as  clerk  of  the  county  court,  to  inform  him  that  the  debt  was 
paid.  On  finding  this  letter,  Fletcher  desired  the  bailiffs  to  discharge 
the  plaintiff;  which  was  done.  At  the  trial,  the  plaintiff  relied  on  the 
expression  used  by  Fletcher,  that  the  bailiff  must  do  his  duty,  as  evi- 
dence that  Fletcher  was  a  party  to  the  detention  subsequent  to  that 
expression ;  and  he  contended  that,  as  Fletcher  had  previous  notice 
that  the  debt  had  been  paid,  such  detention  was  illegal  on  his  part.  Ic 
^as  taken  as  a  fact  that  Fletcher  had  notice  from  the  plaintiffs  in  the 
plaint  that  the  debt  had  been  paid,  and  had  bonfi  fide  forgotten  it.  The 
jury  assessed  the  damages  at  one  farthing;  and  the  learned  Judge 
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directed  a  verdict  for  the  defendants,  with  leave  to  move  to  enter  a 
verdict  for  that  amount. 

Pearson^  in  last  Term,  obtained  a  rule  Nisi,  accordingly. 

Montague  Chambers  and  Lush  now  showed  cause. — The  warrant  is  a 
complete  justification  of  the  imprisonment.  It  was  issued  by  a  court 
of  competent  jurisdiction ;  for  it  cannot  be  disputed  that,  under  stat. 
9  &  10  Vict.  c.  95,  s.  99,  the  judge  of  the  county  court  had  power  to 
order  the  committal  of  the  now  plaintiff:  and  it  is  also  clear  that  all 
the  previous  proceedings  were  good  both  in  substance  and  in  form.  But 
it  is  said  that  the  subsequent  payment  to  the  plaintiffs  in  the  plaint 
*  274.1  ''^^^^r®^  *^®  arrest  under  this  warrant  illegal.  Even  if  it  *did 
^  do  so,  it  could  not  affect  the  two  bailiffs,  who  had  no  notice  of 
the  payment,  and  were  bound  to  obey  the  warrant.  And  the  defendant, 
Fletcher,  was  no  party  to  the  arrest :  the  utmost  that  can  be  imputed 
to  him  is  that  he  did  not  act  so  promptly  in  interfering  to  set  the  plain- 
tiff free,  as  he  might  have  done.  [Coleridge,  J. — The  defendant, 
Fletcher,  said,  that  « the  officer  must  do  his  duty ;"  and  the  plaintiff 
was  detained  in  custody  a  few  minutes  after  that.  The  action  was  a 
very  ungracious  one :  but,  if  the  imprisonment  was  wrongful  in  conse- 
quence of  the  previous  payment  of  the  debt  to  the  plaintiffs  in  the 
plaint,  there  was  evidence  that  Fletcher,  who  had  had  notice  of  that 
payment,  was  a  party  to  the  detention.]  The  payment  of  debt  and 
costs  to  the  plaintiffs  in  a  plaint  in  the  county  court  is  no  supersedeas 
of  a  warrant  of  commitment  under  stat.  9  &  10  Vict.  c.  95,  s.  99. 
The  imprisonment,  under  such  a  warrant,  is  in  the  nature  of  a  punish- 
ment for  fraud,  or  for  contempt  in  not  appearing,  not  of  execution. 
That  is  shown  by  sect.  108,  which  enacts  that  it  shall  not  operate  as 
satisfaction  of  the  debt,  and  also  by  sect.  110,  which  provides  that, 
after  payment  of  the  debt  and  costs  into  court,  the  prisoner  is  to  be 
discharged,  not  as  a  matter  of  course,  as  he  would  be  if  it  were  merely 
imprisonment  in  execution,  but  "  by  leave  of  the  judge  of  the  court  in 
which  the  order  of  imprisonment  was  made."  This  contrasts  with  the 
execution  against  goods,  which,  being  merely  execution,  is,  by  sect.  109, 
superseded  on  payment.  [Erlb,  J. — Only  on  payment  to  the  clerk, 
or  bailiff.  Payment  to  the  party  to  the  plaint  is  not  mentioned  in  sect. 
109.  Lord  Campbell,  C.  J. — Sect.  110  in  terms  applies  to  a  person 
actually  in  custody,  who  may  be  discharged  by  leave  of  the  Judge  on 
^^_-,  a  certificate  of  payment.  The  case  of  payment,  after  the  *war- 
-^  rant  has  issued  but  before  the  arrest,  does  not  seem  provided  for 
by  the  statute.]  It  may  be  that  it  was  intended  that  a  person  guilty 
of  a  fraud,  or  a  contempt,  should  never  be  discharged  without  an  appli- 
cation to  the  court :  the  latter  part  of  sect.  110  indicates  this.  The 
case  is  provided  for  by  the  rules  of  practice  made  under  the  authority 
of  stat.  12  &  13  Vict.  c.  101,  s.  12.     The  188d  rule(a)  ia:  "Where  an 

(a)  See  Pollock's  Praotice  of  the  Coanty  CoartSi  App.  80. 
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order  is  made  for  commitment  for  non-payment  of  money,  the  defend- 
ant may,  at  any  time  before  his  body  is  delivered  to  the  custody  of  the 
gaoler,  pay  to  the  bailiff  the  total  amount  endorsed  on  the  warrant, 
and  on  receiving  such  amount,  the  bailiff  shall  discharge  the  defendant 
out  of  custody,  and  shall  within  twenty-four  hours  from  receiving  the 
same,  pay  over  the  amount  of  the  judgment  and  costs  to  the  clerk." 
Here  the  commitment  is  for  contempt  in  not  appearing:  but,  even 
supposing  it  to  be  a  commitment  for  not  paying  money,  so  that  rule 
133  applied,  that  rule  requires  the  discharge  of  the  prisoner  on  his 
making  payment  to  the  bailiff,  an  officer  of  the  court;  it  does  not 
require  or  indeed  authorize  the  clerk  of  the  county  court  to  order  his 
discharge  on  account  of  payment  to  the  plaintiff  in  the  plaint. 

Fearioriy  in  support  of  the  rule. — The  real  question  is,  Whether  the 
warrant  was  in  the  nature  of  process  in  execution,  or  in  poenam  ?  Sect. 
99  of  Stat.  9  &  10  Vict.  c.  95,  authorizes  commitment  by  way  of  punish- 
ment for  frauds :  and,  had  this  been  a  commitment  for  a  fraud,  the 
defendant's  argument  would  have  been  good.  But  sect.  99  also  autho- 
rizes commitments  resembling  an  attachment  for  not  paying  costs,  which 
is  merely  a  civil  execution ;  *Bonafous  v.  Schoole,  4  T.  R.  316.  r^o^^ 
[Coleridge,  J.— In  Kinning's  Caae,  10  Q.  B.  730  (E.  C.  L.  R.  •■ 
vol.  59),(a)  the  commitment  was  for  not  paying  an  instalment ;  and  it 
was  very  much  discussed  whether  the  party  ought  to  have  been  heard 
before  he  was  committed,  or  whether  it  was  merely  a  commitment  in 
execution.]  Payment  to  the  plaintiff  in  the  plaint  is  good :  the  directions 
to  pay  to  the  officer  of  the  court  are  directory,  and  for  the  benefit  of  the 
defendant  if  he  chooses  to  adopt  that  mode  of  payment;  Regina  v, 
Fletcher,  post,  p.  279. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  my  brother  Coleridge 
properly  directed  a  verdict  for  the  defendants ;  and,  therefore,  that  this 
rule  must  be  discharged.  Stat.  9  &  10  Vict.  c.  95,  s.  99,  enacts  "that 
if  the  party  so  summoned  shall  not  attend  as  required  by  such  summons^ 
and  shall  not  allege  a  sufficient  excuse  for  not  attending,  or  shall,  if 
attending,  refuse  to  be  sworn,"  and  then  the  enactment  enumerates 
several  other  acts  of  misconduct,  and  proceeds,  "it  shall  be  lawful  for 
such  judge,  if  he  shall  think  fit,  to  order  that  any  such  party  may  be 
committed"  "for  any  period  not  exceeding  forty  days."  Now  not 
appearing  as  required  by  the  summons  is  by  this  enactment  placed  in 
the  same  category  with  the  other  acts  of  misconduct :  and,  if  any  one 
of  those  acts  be  committed,  the  commitment  is  lawful.  Here  there  was 
a  judgment  against  the  now  plaintiff,  and  a  summons ;  and  the  now 
plaintiff  did  not  attend  as  required.  The  warrant  recites  these  proceed- 
ings, and  that  "  it  was  ordered  by  the  judge  of  the  said  court  that  the 
defendant,"  the  now  plaintiff,  "should  *be  committed  for  the  term  r^n'j'T 
of  seven  days,"  "or  until  he  should  be  discharged  by  due  course  ^ 
(a)  Soe  alao  Bx  parte  Kinnlng,  4  Com.  B.  507  (B.  C.  L.  R.  toL  66). 
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of  law.*'  And  the  mandatory  part  requires  the  bailiff  to  arrest  him.  I 
am  of  opinion  that  the  warrant  remained  in  full  force  at  the  time  of  the 
arrest.  What  is  it  that  suspended  the  operation  of  the  warrant  ?  Cer- 
tainly nothing  to  which  rule  133  can  apply;  for  it  is  not  pretended 
there  was  any  payment  to  the  bailiff.  There  had  been  payment  to  the 
party  to  the  plaint ;  but  that  payment  did  not  purge  the  contempt  in 
not  appearing.  I  think,  therefore,  that  the  arrest  was  right ;  and  the 
only  mode  provided  in  stat.  9  &  10  Vict.  c.  95,  for  the  discharge  of  a 
person  rightfully  arrested  is  in  sect.  110.  That  mode  was  not  pursued 
in  this  case :  and  I  have  great  doubt  whether  the  discharge  of  the  now 
plaintiff,  at  last,  by  order  of  the  clerk,  was  lawful ;  but  certainly  the 
previous  arrest  and  detention  were  not  illegal.  Such  a  commitment  as 
the  present  is  very  different  from  an  execution,  or  an  attachment  for  not 
paying  money. 

Coleridge,  J.,  concurred. 

Erle,  J. — I  am  of  the  same  opinion.  All  the  proceedings  were,  it  is 
admitted,  regular  until  after  the  warrant  issued  under  sect.  99.  The 
nature  of  that  warrant  has  been  very  much  discussed  in  Westminster 
Hall  ;(a)  but,  whether  it  be  in  poenam,  or  in  satisfaction,  or  partly  in 
poenam  and  partly  in  satisfaction,  I  am  of  opinion  that  it  remained  in 
full  force  at  the  time  of  the  arrest.  It  appears  that  the  now  plaintiff 
^.^-Q-.  had  before  his  arrest  paid  the  plaintiffs  in  the  plaint,  and  that  a 
^  *letter  had  been  received  by  the  clerk  of  the  county  court,  pur- 
porting to  be  from  the  plaintiffs  in  the  plaint,  informing  him  of  such 
payment.  Did  that  make  the  arrest  by  the  bailiffs  illegal  on  their  part  ? 
Certainly  it  did  not.  The  knowledge  of  Fletcher  was  not  knowledge  of 
the  bailiffs.  But,  at  Davies's  request,  he  was  taken  before  Fletcher; 
and  he,  having  mislaid  the  letter  from  the  party  in  the  plaint,  at  first 
refused  to  interfere,  and  said  that  the  ofiScer  must  do  his  duty.  Now  I 
am  of  opinion  that,  if  Fletcher  had  at  that  time  had  the  letter  from  the 
party  in  his  hand,  he  would  have  been  justified  in  refusing  to  interfere. 
Sect.  110  says  that  after  payment  the  party  may  be  discharged  by  leave 
of  the  judge.  Rule  133  says  that,  after  payment  to  the  bailiff,  the  bailiff 
may  discharge  the  party :  but  in  the  present  case  neither  was  there 
leave  of  the  judge  nor  had  there  been  payment  to  the  bailiff.  I  am 
clearly  of  opinion  that  the  letter  from  the  plaintiff  in  the  plaint  to  the 
clerk  was  not  equivalent  to  a  direction  from  the  plaintiff  in  a  cause  to 
the  sheriff  not  to  execute  a  capias.  Rule  133  authorizes  a  discharge  by 
the  bailiff  when  he  himself  has  received  payment:  but  it  never  was 
intended  to  throw  upon  either  clerk  or  bailiff  the  burthen  of  ascertaining 
at  their  peril  the  genuineness  of  a  letter  purporting  to  come  from  the 
party.  Regina  t;.  Fletcher,  post,  p.  279,  was  as  to  the  effect  of  pay- 
ment to  the  party  before  the  warrant  issued ;  which  is  quite  a  different 
question. 

Crompton,  J.,  concurred.  Rale  discharged. 

(a)  See  Kinning'i  Case,  10  Q.  B.  730;  Ex  parte  Kinning,  4  Com.  B.  507. 
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*The  case  of  Regina  v.  Fletcher,  referred  to  in  the  preceding 
report,  is  here  added. 

The  QUEEN  v.  FLETCHER.    [Matf  7,  1852.] 


[*279 


If  a  pUlntiif  in  the  coanty  oonrt,  having  obtained  judgment  for  debt  and  eosta,  receives  payment 
of  the  iebt  only,  he  may,  nnder  staL  9  A  10  Viot.  o.  05,  «.  04,  reqaire  the  olerk  of  the  oonnty 
coori  to  issae  execution  against  the  debtor's  goods  for  the  costs  only :  although  the  judge's 
order  in  the  cause  directed  that  payment  should  be  made  to  the  clerk  at  the  court-house,  and 
the  debt  was  not  paid  there  or  to  the  clerk  at  any  place. 

A  mandamus  to  issue  execution  in  such  case  is  properly  directed  to  the  clerk,  not  to  the  judge. 

Collier,  in  last  Hilary  term,  obtained  a  rule  nisi  for  a  mandamus 
calling  upon  the  clerk  of  the  county  court  of  Surrey  holden  at  South- 
wark  to  issue  process  of  execution  for  costs  in  a  plaint  by  the  overseers 
of  the  parish  of  Christchurch,  Surrey,  against  John  Gore.  The  plain- 
tiifs  had  obtained  an  order  of  the  county  court  in  the  said  cause  that 
they  should  recover  against  the  defendant  84Z.  10».  lOd.  debt,  and  5/. 
7i.  2d.  costs,  making  together  892.  18«. :  and  the  order  directed  that 
the  defendant  should  pay  the  same  to  the  clerk  of  the  said  court,  at  his 
office  at  the  court-house,  on  or  before  18th  October,  1851.  The  attorney 
for  the  plaintiffs,  in  his  affidavit  in  support  of  the  present  application, 
deposed  that,  «<  since  the  making  of  the  order,  this  deponent  received, 
on  behalf  of  the  said  overseers,  as  their  solicitor  as  aforesaid,  from  the 
said  John  Oore,  the  said  sum  of  842.  10s.  10(2.,  being  the  debt  in  the 
said  action,  leaving  the  said  sum  of  52.  7f .  2c{.,  so  due  for  and  in  respect 
of  costs  as  aforesaid,  still  remaining  unpaid :  that  that  sum  had  not  yet 
been  paid  :  that  the  deponent  had  requested  the  clerk  to  issue  a  war- 
rant of  execution  to  levy  the  last-mentioned  sum  on  the  defendant's 
goods,  but  that  he  had  refused ;  and  the  judge  of  the  court  had  also,  on 
application,  refused  to  order  the  clerk  to  issue  such  warrant." 

♦The  clerk  of  the  county  court  made  affidavit  in  answer,  refer-  r#ooA 
ring  to  the  statutes  9  &  10  Vict.  c.  96, 12  k  18  Vict.  c.  101,  and  L 
13  &  14  Vict.  c.  61,  the  Orders  of  the  Secretary  of  State,  and  the 
Rules,  Orders  and  Regulations  sanctioned  by  three  Judges  (a)  by  which 
the  said  court  (as  well  as  the  other  county  courts)  is  governed :  and  he 
stated  that,  under  these  statutes,  &c.,  certain  forms  of  judgments  and 
adjudications  and  orders,  and  of  writs  and  warrants  of  execution,  are 
authorized,  and  certain  fees  are  directed  to  be  taken  in  respect  of  the 
said  writs  or  warrants  of  execution  on  any  adjudication  or  order  made 
in  the  said  court,  and  certain  provisions  are  made  respecting  the  same: 
and  it  is  thereby  provided  that  the  judge  of  the  said  court  may  make 
orders  concerning  the  time  and  times  any  debt,  damages  or  costs  for 
which  judgment  has  been  obtained  in  the  said  court  shall  be  paid ;  and 
M  such  moneys  are  to  be  paid  into  the  said  court  unless  the  said  judge 
shall  otherwise  direct :  that,  upon  such  moneys  being  paid  into  the  said 

(a)  PoUock's  Practice  of  the  Connty  ConrtSi  App.  p.  74. 
YOL.  II.— 24  Q  2 
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court,  or  being  taken  out  of  the  said  court  respectively,  certain  fees  are 
provided  to  become  payable,  namely,  Id.  upon  each  payment  not  exceed- 
ing 10^.,  and  2d.  in  the  pound  on  the  amount  of  the  payment  on  each 
payment  above  10«. :  and  the  fees  payable  in  respect  of  the  payment 
into  court  of  39Z.  18«.  in  a  case,  &c.  (explaining  the  mode  of  calculation 
as  to  poundage,  fractions,  &c.,)  would  amount  to  3«.  id.  for  paying  the 
same  into,  and  a  like  sum  of  3«.  id.  for  paying  the  same  out  of,  court: 
and  a  fee  of  2d.  in  the  pound  is  also  made  payable  for  issuing  a  warrant 
of  execution :  and,  under  the  circumstances  above  mentioned,  the  fee 
payable  in  *respect  of  a  warrant  of  execution  for  the  said  39t 
18«.  (independent  of  the  high  bailiff's  fees  for  the  execution  of 
the  same)  would  amount  to  the  like  sum  of  8«.  id. :  which  fees  this 
deponent,  as  such  clerk  as  aforesaid,  is  bound  to  demand  and  take,  and 
also  to  enter  and  register  the  same,  and  to  pay  over  the  same,  after 
making  certain  deductions  therefrom,  to  the  treasurer  appointed,  &c., 
under  the  said  statutes,  whenever  the  Lords  Commissioners  of  the 
Treasury  shall  direct;  and  which  fees,  on  Z9l.  18«.,  amount  in  the 
whole  to  10«.  (exclusive  of  the  high  bailiff's  fees);  whereas  the  fees 
payable  under  the  same  circumstances  in  respect  of  a  sum  of  51.  7«.  2d, 
could  amount  to  St.  only. 

The  affidavit  also  set  out  the  order  of  the  judge  of  the  county  court, 
by  which  it  was  <<  adjudged  that  the -plaintiffs  do  recover  against  the  de- 
fendant," &c.  (debt  and  costs  as  above  stated,  p.  279) ;  and  it  was 
<«  ordered  that  the  defendant  do  pay  the  same  to  the  clerk  of  the  court 
at  his  office  at  the  court-house,"  &c.  (Swan  Street,  Newington),  (<on  oi 
before  the  13th  day  of  October,  1851."  "In  addition  to  the  above 
payment,  the  fee  of  8s.  id.  for  paying  the  money  into  court."  And 
the  deponent  stated  that  neither  the  said  891.  ISs.  nor  any  part  thereof 
had  been  paid  in  pursuance  of  the  order  to  him  at  his  office ;  nor  had  he 
received,  on  the  money  payable  under  the  said  adjudication,  the  fee 
required,  under  the  statutes,  rules,  &c.,  to  be  paid  in  respect  of  money 
paid  into  or  out  of  court.  That  the  attorney  for  the  plaintiffs  bad 
nevertheless  required  the  deponent  to  issue  a  fi.  fa.  under  the  seal  of 
the  court  to  levy  5^  7s.  2c2.,  the  costs  of  the  suit ;  and  that  he  did  not, 
at  the  time  of  making  such  application,  offer  to  pay  the  fees :  and 
^009-1  '^  ^k&^  ^l^is  deponent  did  not  *think  himself  authorized  to  issue 
"-^  execution  in  a  form  or  for  a  sum  different  from  that  directed  by 
the  adjudication  and  order  of  the  said  judge,  or  to  accept  and  receive 
other  fees  than  those  legally  payable  upon  the"  said  adjudication  and 
order.  And  that,  although  the  judge  did  not  give  reasons  in  detail  for 
refusing  to  order  a  fi.  fa.,  he  did  state,  in  substance,  that  his  com- 
pliance with  the  application  would  have  the  effect  of  abolishing  the 
system  and  rules  and  practice  of  the  county  courts,  as  established  in 
such  matters. 

Bramwell  and  0.  Clark  now  showed  cause  — The  whole  process  of  the 
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county  coart  is  created  by  statute,  and  must  conform  to  it.  The  course 
of  execution  against  goods  or  body  is  directed  by  sects.  94,  109,  110, 
of  Stat.  9  &  10  Vict.  o.  95.  Nothing  is  said  in  the  Act  as  to  partial 
execution,  except  so  far  as  it  is  warranted  by  sects.  92,  95.  The  inten- 
tion of  the  Legislature  has  been  that  these  courts  should  be  self-support- 
ing ;  for  that  purpose  the  fees  on  the  amount  of  debt  levied  by  their 
process  are  important ;  and  it  is  necessary  that  the  moneys  raised  should 
come  into  the  hands  of  their  officer.  The  statute  introduces  him  as  the 
person  into  whose  hands  the  debt  recovered  is  to  be  paid ;  and,  for  the 
proportionate  fees  which  he  receives,  he  is  accountable  to  the  Commis- 
sioners of  the  Treasury,  by  stat.  12  &  18  Vict.  c.  101,  s.  7.  Those  fees 
are  now  specifically  applicable  to  various  public  purposes,  and  are  public 
property.  By  stat.  9  &  10  Vict.  c.  95,  s.  94,  whenever  an  order  for 
payment  of  money  has  been  made  by  the  Judge,  if  default  be  made  in 
payment  «  at  the  time  or  times  and  in  the  manner  thereby  directed,*'  the 
amount  shall  be  recoverable  by  execution  against  the  goods,  and 
"^the  clerk,  at  the  plaintiff's  request,  shall  issue  a  fi.  fa.  to  levy  ri^noo 
<i8uch  sum  of  money  as  shall  be  so  ordered,"  and  also  the  costs  ^ 
of  execution.  The  time  and  manner  of  payment  are  not  subject  to 
alteration  except  in  one  instance,  under  sect.  100,  when  the  defendant 
has  been  summoned  before  the  Court  under  sect.  98.  It  would  be 
difficult,  in  a  case  like  the  present,  for  the  plaintiff's  attorney  to  fill  up 
the  form  of  writ.  Could  he  insert  that  part  of  the  debt  has  been  re- 
covered, and  the  bailiff  is  to  levy  the  rest  ?  [Lord  Campbell,  C.  J. — 
Would  the  proceeding  be  anything  more  than  the  issuing  a  fi.  fa.  or  ca. 
5a.  from  a  superior  Court,  when  part  of  the  debt  had  been  paid  ?]  The 
writ  ought  to  agree  with  the  judgment :  if  it  do  not,  and  the  reason  of 
the  variance  be  not  shown  by  the  writ  itself,  the  process  is  bad ;  Webber 
V.  Hutchin8,«8  M.  &  W.  819. f  There  are  no  means  here  of  making  an 
authentic  entry  which  would  estop  the  plaintiff  from  suing  again.  [Lord 
Campbell,  C.  J. — The  insertion  of  51,  7«.  2d.  in  the  warrant  would  be 
conclusive  evidence  against  him  that  no  more  was  due  to  him  at  the 
time  from  the  defendant  in  this  cause.  Wightman,  J. — An  order  of 
the  court  would  appear.  What  danger  do  you  say  would  result  from 
the  making  of  such  an  order  as  this  plaintiff  applies  for  ?]  The  plaintiff 
might  afterwards  deny  that  he  had  instructed  the  clerk  of  the  court  to 
levy  for  the  smaller  amount ;  and,  on  these  proceedings,  the  contrary 
would  not  appear.  [Wiohtman,  J. — If  he  applied  to  the  clerk  to  levy 
the  residue,  the  county  court  would  not  sanction  the  application,  and 
this  court  would  not  enforce  it.] 

But,  further,  if  a  mandamus  could  issue  in  this  case,  it  ^should  rmqoA 
be  directed  to  the  judge,  not  the  clerk.    [Lord  Campbell,  C.  J.  ^  " 
—The  minister  who  is  to  do  the  ministerial  office  is  the  person  to  be 
commanded.     If  he  ought  to  have  done  the  act  without  a  special  man- 
date of  the  judge,  is  not  be  the  party  in  default  ?]    By  sect.  94,  the 
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clerk,  "  at  the  request  of  the  party  prosecuting  such  order,  shall  issue 
under  the  seal  of  the  court  a  writ  of  fieri  facias  as  a  warrant  of  execn- 
tion  to  the  high  bailiff."  The  writ  is  the  writ  of  the  court;  and  the 
judge  should  be  directed  to  issue  it. 

Brewer,  contrft. — If  the  mandamus  cannot  issue  in  this  case,  there 
can  be  no  execution  against  goods  for  the  residue  of  a  debt  where  part 
remains  unpaid;  but  a  summons  under  sect.  98  must  always  issue. 
This  is  not  contemplated  by  the  statutes.  In  the  Schedule  of  Forms 
annexed  to  the  Rules  of  Practice,(a)  the  form  for  «  Execution  against 
the  goods  of  defendant"  provides  for  the  case  where  <<  part  of  the  said 
sum,"  ordered  by  the  court  to  be  paid,  remains  unpaid,  and  there  is  a 
direction  as  to  poundage  on  the  sum  <<  remaining  due."  It  is  not  sag- 
gested  here  that  the  84Z.  10s.  lOd,  has  not  been  paid  to  the  plaintiffs, 
though  it  is  unpaid  to  the  clerk.  As  to  the  second  point,  the  clerk  is 
the  person  directed  by  the  statute  to  issue  process  of  execution.  There 
is  nothing  that  the  judge  could  do  if  a  mandamus  were  directed  to  him. 
[Lord  Campbell,  C.  J. — He  would  have  to  make  an  order  on  the 
clerk.]  Then  the  judge  must  rehear.  [Wiqhtman,  J. — Nothing  remains 
for  him  to  hear.]  Our.  adv.  vtdt. 

jj^Qoc-i      *Lord  Campbbll,  C.  J.,  now  delivered  the  judgment  of  the 
•^  Court. 

Upon  this  rule  the  question  has  been  raised,  whether  a  plaintiff  who 
has  recovered  a  judgment  in  the  county  court  for  debt  and  costs,  and 
has  received  the  debt  out  of  court,  is  entitled  to  a  writ  of  execution  for 
the  costs.  For  the  defendant  it  was  contended  that,  according  to  the 
statute  and  the  form  of  the  judgment,  and  the  rules  of  practice  in  the 
county  court,  the  whole  of  the  sum  recovered  ought  to  be  paid  either 
into  court  or  to  an  officer  of  the  court,  and  that,  if  the  plaintiff  received 
any  part  himself,  he  lost  the  right  to  an  execution  for  .the  residue. 
But  we  find  nothing  in  the  statute  or  the  rules  to  support  this  view. 
Provisions  are  made  in  both  for  execution  for  the  residue  after  part 
satisfaction :  see  section  95,  and  rules  120,  121,  and  122  ;(6)  and  no 
provision  is  found  prohibiting  part  satisfaction  to  a  plaintiff  without  the 
intervention  of  the  court.  The  order  to  the  defendant,  in  the  form  of 
the  judgment,  to  pay  the  money  into  court,  is  directory,  and  for  the 
benefit  of  the  defendant  if  he  chooses  that  mode  of  payment. 

The  defendant  further  alleges  that  the  Legislature  intended  to  secure 
a  sufficiency  of  fees  for  the  support  of  the  county  courts,  and  that  the 
bringing  of  all  the  money  recovered  into  court  is  important  for  this  pur-  - 
pose.  But  we  think  that  there  was  not  an  intention  to  create  useless 
costs.  Plauntiffs  generally  in  our  Courts  are  entitled  to  prosecnte, 
abandon,  or  settle  their  suits  as  they  may  choose ;  and  we  see  no  reason 
for  considering  the  county  courts  to  stand  in  a  different  situation  in 

(a)  Pollock's  PraoUce  of  the  Coanty  Coorts,  App.  p.  111. 
{h)  Ibid.  pp.  87,  88. 
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this  respect  from  the  other  tribunals  of  the  country.     It  is  r^^o/* 
obvious  that  a  plaintiff's  power  of  settling  with  a  defendant  ^ 
without  an  execution  may  be  the  means  of  saving  expense.     By  so 
settling  for  part  he  does  not,  in  our  judgment,  incur  any  incapacity  in 
respect  of  an  execution  for  the  residue. 

As  the  judge,  when  applied  to,  had  declined  to  order  the  writ,  we 
think  that  the  rule  against  the  clerk  ought  not  to  be  drawn  up  if  within 
a  week  he  issues  an  execution  as  prayed :  otherwise. 

Rule  absolute.(a) 

(a)  The  writ  issued  in  the  abore  case ;  and  there  was  a  return,  to  which  there  was  a  demarrer 
On  the  demarrer  ooming  on  for  argoment,  on  15th  January,  1853,  it  was  intimated  that  the  case 
might  bo  brought  before  a  Court  of  Error.  This  Court  (Lord  Campbell,  C.  J.,  Coleridge,  Wight- 
man,  and  Crompton,  Js.)  suggested  that,  as  the  Judges  on  the  Bench  adhered  to  the  opinion 
expressed  bj  the  Court  in  making  the  rule  absolute,  it  would  be  better  to  enter  judgment  for  the 
Crown,  without  argument  This  was  acceded  to;  but  the  prosecutors  afterwards  abandoned 
their  writ  of  error,  and  no  further  proceedings  were  taken  on  it 


♦BATARD  V.  HAWES.  [*287 

SAME  V.  DOUGLAS. 

Plaintiff,  being  a  provisional  committee-man,  became  with  eleven  others,  including  defendant, 
liable  for  a  debt  contracted  in  respect  of  the  scheme.  The  creditor  sued  plaintiff,  who  ulti< 
mately  pud  the  whole  debt  Two  of  the  original  ciT'Oontraotors  died  before  the  payment 
Plaintiff  sued  defendant  for  contribution.     Held : 

1.  That,  though  there  might  be  many  cross  liabilities  amongst  the  provisional  committee-men,  in 
respeet  of  the  scheme,  an  action  lay,  at  law,  for  contribution  against  such  of  them  as  were 
liable  to  pay  this  debt,  provisional  committee-men  not  being  partners. 

2.  That  the  plaintiff  was  entitled  to  recover  only  one-twelfth  of  the  debt ;  the  liability  of  a  co- 
contractor  to  one  who  has  paid  the  entire  debt  being,  at  law,  to  contribute  an  aliquot  part 
according  to  the  number  of  persons  originally  liable,  without  reference  to  the  number  liable  at 
law  at  the  time  of  payment 

SembU:  that  an  action  would  have  lidn  at  law,  for  contribution,  against  the  representatives  of 
the  deceased  eo-eontraotors. 

BATARD  V.  HAWES. 

Declaration  for  money  paid.  Pleas :  1.  Except  as  to  721. 19«.  6(2., 
Never  indebted.  2.  As  to  722.  19«.  6d<,  payment  into  court.  The 
plaintiff  joined  issue  on  the  first  plea,  and  took  the  money  out  of  Court 
on  the  second. 

On  the  trial,  before  Crompton,  J.,  at  the  Westminster  sittings  in 
Hilary  Term  last,  it  appeared  that  the  plaintiff,  the  defendant,  and 
several  other  persons,  were  members  of  a  provisional  committee ;  and 
that  an  engineer  of  the  name  of  Baley  had  been  employed,  in  respect 
of  the  scheme,  in  1847,  by  some  of  the  members.  Baley  sued  the 
plaintiff  alone,  and  recovered  from  him  7582.  18«.  7(2.,  which  was  paid 
by  plaintiff  in  1850.  The  action  was  for  contribution.  The  plaintiff's 
case  was  that  the  members  of  the  provisional   committee,  who  had 
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orlginallj  made  themselves  liable  to  Mr.  Baley,  were  five  and  no  more; 
viz.  the  plaintiff,  the  defendant,  and  three  persons  named  Schneider, 
Douglas  (defendant  in  the  other  cause),  and  Hilliard,  all  still  alive. 
*28ft1  ^^^  plaintiff  commenced  actions  against  the  four  *persons  vho, 
•^  according  to  his  case,  were  jointly  liable  with  him,  claiming  from 
each  one-fifth  of  the  amount  which  he  alone  had  paid  to  Baley. 
Schneider,  before  the  trial  of  this  action,  compromised  the  action 
against  him  by  paying  lOOZ.  The  other  two  actions  were  still  pending., 
The  defendant's  case  was  that  the  original  employers  of  Mr.  Baley  were 
more  than  the  five  persons  above  named.  There  was  evidence  which 
left  it  somewhat  in  doubt  how  many  co-contractors  there  were :  the  jury 
found,  and  it  was  not  disputed  that  on  the  evidence  they  were  justified 
in  finding,  that  the  original  employers  consisted  of  the  plaintiff,  the 
four  persons  whom  he  sued,  and  also  seven  other  members  of  the  pro- 
visional committee,  of  whom  two  died  after  the  debt  was  contracted, 
but  before  the  plaintiff's  payment  in  1860.  On  this  finding,  the  plain- 
tiff's counsel  contended  that  the  plaintiff  was  entitled  to  one-tenth  part 
of  the  debt,  as  the  number  of  persons  liable  at  law  to  Baley  at  the  time 
the  payment  was  made  was  ten.  A  tenth  part  of  the  debt  was  75Z.  1$. 
lOd. ;  and,  as  the  sum  paid  into  Court  was  721.  19s.  6<2.,  the  plaintiff 
was  on  this  supposition  entitled  to  a  verdict  for  21.  Ss.  id.  The  defend- 
ant's counsel  contended  that  the  plaintiff  was  entitled  only  to  one-twelfth 
part  of  the  debt  paid,  the  original  co-contractors  being  twelve ;  and,  as 
one-twelfth  was  62^  16«.  6d.,  the  payment  into  Court  was,  on  this 
supposition,  more  than  sufiScient.  But,  supposing  that  the  right  sum 
was  751.  78.  lOci.,  as  contended  for  by  the  plaintiff,  the  defendant's 
counsel  contended  that  Schneider  had,  on  that  supposition,  overpaid  the 
plaintiff  2il.  12«.  2d.,  and  that  the  defendant  was  entitled  to  the  benefit 
of  one-ninth  of  that  overpayment,  or  21.  lis.  8d. ;  which  would  turn  the 
*98Q1  ^^*^®  ^^  ^^^  favour.  The  learned  Judge  directed  a  *verdict  for 
•^  the  plaintiffs  for  21.  8s.  id.j  with  leave  to  move  to  enter  a  verdict 
for  the  defendant  on  either  point.  He  said  he  would  amend  by  adding 
a  plea  of  payment,  if  necessary  to  raise  the  last  point ;  but  the  plain- 
tiff's counsel  did  not  require  the  amendment  to  be  made. 

Crowdevy  in  the  same  Term,  obtained  a  rule  Nisi  pursuant  to  the 
leave  reserved. 

BATARD  V.  DOUGLAS. 

This  case  (against  another  of  the  five)  was  afterwards  tried  before 
Lord  Campbell,  C.  J.,  at  the  Westminster  sittings  after  Hilary  term. 
On  the  trial  of  this  cause  the  jury  found  that  the  number  of  co-con- 
tractors was  only  five.(a)  The  Lord  Chief  Justice  directed  a  verdict 
for  one- fifth  of  the  debt. 

(tf)  The  jury  in  Batard  t:.  Hilliard,  which  was  afterwardi  tried,  found  thftt  the  nnmher  of  co- 

soiiiractor*  wm  ci^iit. 
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In  Easter  Term,  April  19th,  SheCy  Serjt.,  moved  for  a  new  trial  in 
Batard  v.  Douglas,  on  the  ground  that  the  plaintiff  and  defendant, 
being  members  of  a  provisional  committee,  had  many  cross  liabilities 
in  respect  of  the  scheme,  and  that  it  was  a  misdirection  to  direct  the 
jury  to  find  a  verdict  for  contribution  in  respect  of  one  of  them.  In 
Cowell  V.  Edwards,  2  B.  &  P.  268,  Lord  Eldon  doubted  whether,  even 
as  between  co-sureties,  an  action  at  law  would  lie  in  a  complicated  case : 
and  he  repeats  the  remark  in  Craythorne  v.  Swinburne,  14  Ves.  160, 
164. 

Lord  Campbell,  C.  J. — The  objection  made  is  not  tenable.  If  pro- 
visional committee-men  were  partners  the  action  would  not  lie :  but  it 
has  been  solemnly  *decided  that  provisional  committee-men  are  rjuoQA 
not,  as  partners,  liable  on  all  transactions  entered  into  by  any  ^ 
one  of  them,  but  that  the  liability  in  each  case  depends  on  the  actual 
contract  made,  taking  each  separately  as  an  isolated  transaction,  and 
as  if  that  was  the  only  contract  made.  I  think  there  is  no  third  class 
known  to  the  law ;  either  they  are  partners  or  they  are  not :  and,  if 
they  are  not,  the  rights  arising  on  one  contract  cannot  be  varied 
because  there  are  others. 

WiGHTMAN,  J. — It  being  decided  that  the  liabilities  of  provisional 
committee-men  are  not  those  incident  to  a  partnership,  they  must  be 
those  arising  on  a  series  of  separate  contracts ;  and  at  common  law 
each  co-contractor  is  liable  for  contribution. 

Erle,  J.,  and  Crompton,  J.,  concurred. 

Shee  then,  on  affidavits,  obtained  a  rule  Nisi  for  a  new  trial,  or  to 
reduce  the  damages. 

BATARD  V.  HAWES. 

Bramwell  and  Prentice^  in  last  Easter  Term,(a)  showed  cause  in 
Batard  v.  Hawes. — First :  the  proper  divisor  of  the  debt  was  ten.  At 
the  time  the  debt  was  paid  by  the  plaintiff,  the  plaintiff  and  the  defend- 
ant were  liable,  at  law,  to  be  sued  along  with  eight  others  and  no  more; 
and  the  plaintiff,  having  paid  the  whole  debt,  is  entitled  to  recover  from 
each  one-tenth.  There  was  no  remedy  at  law  for  Baley  against  the 
estate  of  the  two  deceased  committee-men :  the  plaintiff,  having  paid 
Baley,  is  on  principles  of  equity  entitled  to  the  *8ame  redress  r^oq-f 
which  Baley  had,  but  no  more.  It  would  be  strange  if,  by  pay-  '• 
ing  Baley,  the  plaintiff  could  create  a  legal  liability  on  the  part  of  the 
executors  of  the  deceased  co-contractors,  when  there  was  none  before ; 
yet,  if  the  liability  of  the  surviving  co-contractors  is  to  depend  on  the 
original  number,  the  plaintiff  must  have  a  remedy  at  law  against  the 
executors  of  the  deceased ;  for  which  there  is  no  precedent.  Then,  as 
to  the  other  point :  Schneider  did  not  pay,  nor  did  the  plaintiff  accept 

(a)  The  esse  was  heard  on  April  28th,  before  Lord  Campbell,  C.  J.,  Wightman,  Erie,  and 
CromptoD,  Ja. ;  and  on  April  29th,  before  Lord  Campbell,  C-  J.,  Wightman  and  Crompton,  Ja. 
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payment,  as  in  satisfaction  of  the  defendant's  debt :  it  was  a  ootnpro- 
mise  of  the  claim  against  Schneider  himself.  The  legal  liability  of 
co-contractors  to  contribute  to  the  one  who  has  paid  the  whole  is  not  a 
joint  liability,  of  co-sureties  for  the  whole,  but  a  separate  liability  of 
each  to  contribute  an  aliquot  part :  had  Schneider  failed  to  pay,  the 
defendant's  liability  would  not  have  been  increased  at  law ;  neither  is 
his  liability  diminished  because  Schneider  has  paid  too  much. 

Orowder  and  OglCy  contrd.. — The  real  principle  of  the  action  for  con- 
tribution is,  that  it  is  an  equitable  principle  introduced  into  the  law: 
and  the  Court  therefore  must  look  to  the  equitable  liabilities.  The 
ground  on  which  contribution  is  given  is  explained,  in  Graythorne  t. 
Swinburne,  14  Ves.  160,  by  Sir  Samuel  Romilly,  in  the  course  of  his 
argument ;  and  his  explanation  is  adopted  by  Lord  Eldon,  in  the  judg- 
ment. It  does  not  depend  upon  a  contract  between  the  parties,  but 
upon  a  principle  of  equity  that  all  should  contribute  equally  to  the 
payment  of  the  debt  to  which  all  were  liable :  and  the  law,  adopting 
that,  implies  a  promise.  [Crompton,  J. — But  the  promise  is  not  im- 
Mqo-i  plied  ^ill  ^h®  payment ;  and,  *at  the  time  of  the  payment,  as  is 

^  pointed  out  by  Mr.  Bramwell,  the  creditor  had  a  legal  remedy 
against  nine  besides  the  plaintiff,  and  no  more.  If  the  plaintiff  is,  bj 
paying  Baley,  put  in  Baley's  place,  he  would  have  a  legal  remedy  against 
those  nine  and  no  more.]  The  cause  of  action  is  not  complete  till  the 
payment;  but  the  promise  implied  is  to  contribute  according  to  the 
equitable  liability ;  and  the  equitable  liability  depends,  not  on  the  num- 
ber of  parties  at  the  time  of  the  payment,  but  on  the  original  number. 
It  would  be  very  inconvenient  if  the  liability  were  to  vary  from  day  to 
day,  according  as  the  parties  lived  or  died,  or  paid  more  or  less.  Per- 
haps the  point  is  best  illustrated  by  an  imaginary  case.  Suppose, 
instead  of  paying  the  whole  debt  of  7532. 18».  7c2.,  in  1850,  Batard  had 
in  the  lifetime  of  the  two  deceased  co-contractors  paid  on  account  1002. 
He  would  then  have  paid  more  than  his  share,  and  would  have  a  right 
of  action  against  Hawes  for  one-twelfth  of  that  overpayment ;  but,  if 
afterwards  Baley  applied  to  Hawes  for  payment  of  the  residue,  and 
received  more  than  1002.  from  Hawes,  then,  according  to  plaintiiTs 
reasoning,  Hawes  would  have  a  cause  of  action  against  Batard  for  one- 
twelfth  of  what  Hawes  had  paid  beyond  what  Batard  had  paid ;  for  hy 
so  paying  he  relieved  Batard  from  a  legal  liability  to  Baley ;  and  Batard 
would,  on  these  principles,  have  no  defence,  though  he  had  already  paid 
more  than  his  share ;  and  so  the  rights  and  liabilities  would  vary  toties 
quoties  with  the  payments.  But,  if  the  time  of  the  contracting  of  the 
liability  be  looked  to,  and  the  implied  promise  be  taken  to  be  made  then, 
and  to  be  that  each  shall  contribute  such  an  aliquot  part  according  to 
the  then  number  of  contractors,  no  such  difficulty  arises.  [Cromptox, 
*vQ<n  ^' — ^^^^^  *^®  plaintiff,  *then,  instead  of  declaring  for  money 

''  paid,  have  maintained  a  special  count  on  a  promise,  in  consider5 
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fioQ  of  plaintiff  entering  into  a  joint  liability  with  defendant,  to  con- 
tribute an  aliquot  part?]  Probably  he  could.  [Lord  Campbell,  C.  J. 
—Has  it  ever  been  decided  that  an  action  will  not  lie  against  the  execu- 
tor of  a  deceased  co-contractor  for  contribution  ?]  It  has  not :  such  an 
action  probably  does  lie;  Prior  v.  Hembrow,  8  M.  &  W.  STS.f  But, 
supposing  that  the  action  does  not  lie  against  the  executors,  the  plaintiff 
is  DO  worse  off  than  if  the  two  co-contractors,  instefid  of  dying,  had  become 
insolvent.  That  would  not  have  entitled  him  to  sue  the  defendant  for 
more  than  his  proportion.  This  is  laid  down  in  Story  on  Equity  Juris- 
prudence, sect.  496,  vol.  1,  p.  398  (2d  edition),  where  it  is  said :  **  Thus, 
if  there  are  four  sureties,  and  one  is  insolvent,  a  solvent  surety,  who 
pays  the  whole  debt,  can  recover  only  one-fourth  part  thereof  (and  not 
a  third  part)  against  the  other  two  solvent  sureties.  But  in  a  Court  of 
Equity  he  will  be  entitled  to  recover  one-third  part  of  the  debt  against 
each  of  them."  Story  there  refers  to  Cowell  v.  Edwards,  2  B.  &  P. 
268,  and  Browne  v.  Lee,  6  B.  &  C.  689,  697  (E.  C.  L.  R.  vol.  13).  The 
plaintiff,  if  he  chooses  to  sue  at  law,  must  have  his  action  subject  to 
legal  incidents.  If  he  goes  into  equity  he  may  make  all  contribute, 
aod  will  have  equitable  relief.  The  principles  on  which  the  action  of 
contribution  is  founded  are  discussed  in  Craythorne  v.  Swinburne,  14 
Yes.  160,  in  Mr.  Smith's  note(a)  to  Lampleigh  v.  Brathwait,  Hob.  105 
(5th  edit.),  and  in  Theobald  on  Principal  and  Surety,  p.  266. 

♦As  to  the  second  point.  The  defendant  is  entitled  to  the  r^oqj 
benefit  of  the  over-payment  by  Schneider.  The  plaintiff  was  on  ^ 
equitable  principles  entitled  to  be  indemnified  in  consequence  of  his 
having  paid  the  whole  debt ;  but  he  is  noc  entitled  to  make  a  profit  of 
it.  [Eble,  J. — Schneider  made  a  compromise  of  his  own  case ;  for 
that  purpose  he  pays  1002. ;  it  turns  out  to  be  too  much ;  and  you  say 
the  defendant  is  entitled  to  the  benefit  of  the  over-payment.  Suppose 
it  had  turned  out  to  be  too  little.  Do  you  say  that  the  defendant  would 
be  Uable  to  make  good  the  deficiency  ?]  Whatever  payment  the  plain- 
tiff received  from  the  contributor  must  be  taken  to  have  been  received 
in  reduction  of  the  debt ;  Knight  v.  Hughes,  3  C.  &  P.  467  (E.  C.  L. 
R.  vol.  14).  That  was  indeed  ooly  a  Nisi  Prius  decision ;  but  it  was 
not  questioned  by  the  counsel  of  the  plaintiff. 

Bramwellj  at  the  close  of  the  argument,  referred  the  Court  to  Raw- 
stone  V.  Parr,  3  Russ.  424,  539,  Sumner  v.  Powell,  2  Mer.  30,  1  Turn. 
&  R.  423,  2  Williams  on  Ex.  1481  (4th  ed.)  (Part  IV.  B.  II.  ch.  1, 
§  2.).  Cur.  adv.  vult. 

In  the  same  Term,(5)  Bramwell  and  Prentice  showed  cause  in  Batard 
V.  Douglas,  and  Ph.  Francie  was  heard  in  support  of  the  rule.  Deering 
r.  The  Earl  of  Winchelsea,  2  B.  &  P.  270,  Hubert's  Case,  3  Rep. 

*     (a)  1  Smith's  Lea.  On.  (3d  edit.)  71  a. 

(6)  Mmj  6th.    Before  Lord  Campbell,  C.  J.,  Wightman,  Erie,  and  Cromptoo,  Ja. 
VOL.  II.— 26  R 
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^.^Q-^  11  b,  Rich  V.  Barker,  Hardr.  131,  and  *5  Vin.  Abr.  562  (Contri^ 
*"*"  -*  button  and  Average,  pi.  14),  were  referred  to.     It  is  unnecessary 
to  report  the  argument  more  fully,  on  account  of  the  argument  in  the 
former  case.  Our.  adv.  vult 

Lord  Campbell,  C.  J.,  in  this  Term  (May  31st),  delivered  the  judg- 
ment of  the  Court. 

It  appeared  in  this  case  that  the  plaintiiT,  the  defendant,  and  several 
other  persons,  had  jointly  employed  Mr.  Baley,  an  engineer,  to  make 
plans  and  sections,  and  to  do  engineering  work,  preparatory  to  bringing 
a  bill  for  a  railway  before  Parliament.  The  plaintiff  was  sued  by  Balej 
for  the  amount  of  his  bill,  and  was  obliged  to  pay  him :  and  he  ther 
brought  the  present  action,  to  recover  from  the  defendant  his  share  of 
contribution. 

The  jury  found,  at  the  trial,  that  there  were  twelve  persons,  inclnd- 
ing  the  plaintiff  and  the  defendant,  who  were  parties  to  the  original 
employment  of  and  contract  with  Baley ;  and  that  two  of  those  persons 
had  died  before  the  payment  by  the  plaintiff  to  Baley.  The  defendant 
had  paid  into  Court  an  amount  suflBcient  to  cover  one-twelfth  of  the 
amount  of  the  payment  to  Baley,  but  not  sufficient  to  cover  one-tenth 
of  that  amount.  And  the  question  thus  arose  for  our  consideration, 
Whether  the  amount  to  be  recovered  by  the  plaintiff  under  the  above 
circumstances  was  to  be  calculated  according  to  the  number  of  original 
joint  contractors,  or  according  to  the  number  of  those  who  were  alive 
when  the  payment  was  made,  and  against  whom  the  right  of  the  creditor 
to  sue  at  law  had  survived. 

*9Qfi1       ^^®  point  appeared  to  us  to  be  one  which  would  *admit  of 
-*  considerable  doubt :  and  we  took  time  to  consider  our  judgment. 

If  the  right  to  contribution  is  to  be  considered  as  arising  merely  from 
the  fact  of  payment  being  made,  so  as  to  relieve  a  party  jointly  liable 
from  legal  liability,  we  should  have  to  look  to  the  number  of  co-con- 
tractors actually  liable  at  law  at  the  time  of  making  the  payment  which 
relieved  them  from  liability.  But  we  think  that  it  is  not  merely  the 
legal  liability  to  the  creditor  at  the  time  of  the  payment  that  we  are  t«" 
regard,  but  that  we  must  look  to  the  implied  engagement  of  each,  to 
pay  his  share,  arising  out  of  the  joint  contract  when  entered  into.  To 
support  the  action  for  money  paid,  it  is  necessary  that  there  should  be 
a  request  from  the  defendant  to  pay,  either  express  or  implied  by  law. 
Where  one  party  enters  into  a  legal  liability  for  and  at  the  request  of 
another,  a  request  to  pay  the  money  is  implied  by  law  from  the  fact  of 
entering  into  the  engagement ;  and,  if  the  debt  or  liability  is  incurred 
entirely  for  a  principal,  the  surety,  being  liable  for  him  at  his  request, 
and  being  obliged  to  pay,  is  held  at  law  to  pay  on  an  implied  request 
from  the  principal  that  he  will  do  so.  In  a  joint  contract  for  the  benefit 
of  all,  each  takes  upon  himself  the  liability  to  pay  the  whole  debt,  con- 
sisting of  the  shares  which  each  co-contractor  ought  to  pay  as  between 
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themselres ;  and  each,  in  effect,  takes  upon  himself  a  liability  for  each  to 
the  extent  of  the  amount  of  his  share.  Each,  therefore,  may  be  considered 
as  becoming  liable  for  the  share  of  each  one  of  his  co-contractors  at  the 
request  of  such  co-contractor ;  and,  on  being  obliged  to  pay  such  share, 
a  request  to  pay  it  is  implied  as  against  the  party  who  ought  to  have 
paid  it,  and  who  is  *relieved  from  paying  what,  as  between  him-  r^oQ7 
self  and  the  party  who  pays,  he  ought  himself  to  have  paid  ^ 
according  to  the  original  arrangement.  If  the  original  arrangement. j 
was  inconsistent  with  the  fact  that  each  was  to  pay  his  share,  no  action 
for  such  contribution  could  be  maintained.  Thus,  if,  by  arrangement 
between  themselves,  one  of  the  joint  contractors,  though  liable  to  the 
creditor,  was  not  to  be  liable  to  pay  any  portion  of  the  debt,  it  is  clear 
that  no  action  could  be  maintained  against  him ;  though,  if  the  relief 
from  the  legal  liability  were  alone  looked  to,  it  would  follow  that  he 
was  liable  to  contribute.  So,  where  one  surety  enters  into  an  engage- 
ment of  suretyship  at  the  request  of  his  co-surety,  it  has  been  held 
that  the  co-surety,  paying  the  whole,  can  maintain  no  action ;  Turner 
r.  Davies,  2  Esp.  N.  P'.  C.  479. 

Our  opinion  is  in  conformity  with  the  cases  in  which  it  has  been  held 
that  a  co-surety  is  not  liable  at  law  to  a  greater  extent  than  his  share, 
with  reference  to  the  original  number  of  sureties,  notwithstanding  the 
insolvency  of  one  or  more  of  the  co-contractors ;  and  also  agrees  with  the 
rule  laid  down  by  Mr.  Justice  Bayley,  in  Browne  v.  Lee,  6  B.  &  C.  697 
(E.  C.  L.  R.  vol.  13),  where  he  says:  "I  think,  that  at  law,  one  of 
three  co-sureties  can  only  recover  against  any  one  of  the  others  an  aliquot 
proportion  of  the  money  paid,  regard  being  had  to  the  number  of  sure- 
ties." 

It  was  urged  before  us,  by  Mr.  Bramwell,  that,  if  there  were  an 
implied  original  arrangement  between  the  co-contractors,  an  action  ought 
to  be  maintainable  on  such  promise  against  the  executors  of  a  deceased 
co-contractor ;  and  be  said  that  there  being  no  instance  of  such  an  action 
went  strongly  to  show  that  there  was  no  such  *original  engage-  r,|toQo 
ment.  It  might  be  said,  on  the  other  hand,  that  there  is  no  *- 
instance  in  the  books  of  the  party  who  has  paid  recovering  more  than  an 
aliquot  proportion  with  reference  to  the  original  number  of  co-contract- 
ors, by  reason  of  the  death  of  one  or  more  of  them.  But  it  is  a  more 
satisfactory  answer,  that  there  is  very  strong  authority  for  holding  that 
sach  an  action  will  lie  against  executors.  j 

In  Ashby  v.  Ashby,  7  B.  &  C.  444  (E.  C.  L.  R.  vol.  14),  those  very  j 
learned  Judges  Mr.  Justice  Bayley  and  Mr.  Justice  Littledale  rely  on 
such  an  action  lying  against  executors  as  the  ground  of  their  judgments 
on  the  point  directly  before  them.  Mr.  Justice  Bayley  says  :(a)  "  To 
put  a  plain  case,  suppose  two  persons  are  jointly  bound  as  sureties,  one 
dies,  the  survivor  is  sued  and  is  obliged  to  pay  the  whole  debt.     If  the 

(a)  7  B.  A  0.  449  (E.  C.  L.  R.  toI.  14). 
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deceased  had  been  living,  the  survivor  might  have  sued  him  for  contri- 
bution in  an  action  for  money  paid,  and  I  think  be  is  entitled  to  sue  th 
executor  of  the  deceased  for  money  paid  to  his  use  as  executor."  And 
Mr.  Justice  Littledale  says  :(a)  ^'  Suppose  that  a  plaintiff  had  become 
bound  jointly  with  a  testator,  and  after  his  death  had  paid  the  whole 
debt ;  I  should  think  that  an  action  against  the  executor  for  money  paid 
to  his  use  might  be  supported,  and  that  the  plaintiff  would  be  entitled  to 
judgment  de  bonis  testatoris."  See  also  2  Williams  on  Executors,  Ist 
edit.  1088.(J)  Such  an  action  against  executors  can  only  be  supported 
on  the  ground  of  the  existence  of  such  an  implied  original  engagement 
as  we  have  adverted  to,  which,  being  made  in  the  testator's  time,  would 
*9QQ1  ^^^^  ^^^  ^executors ;  and  such  an  engagement,  if  implied,  woold 

^  form  a  good  legal  ground  for  supporting  the  action  of  money 
paid. 

We  were  pressed  also  with  the  dictum  of  Lord  Eldon  in  Cray  thome  v, 
Swinburne,  14  Ves.  164,  referred  to  by  Parke,  B.,  in  Kemp  v.  Finden, 
12  M.  &  W.  421,  424,t  and  in  Davies  v.  Humphreys,  6  M.  &  W.  153, 
168,t  as  to  the  action  of  contribution  being  founded  rather  upon  a  prin- 
ciple of  equity  than  upon  contract.  The  expressions  of  Lord  Eldon,  bow- 
ever,  will  be  found  to  relate  rather  to  the  origin  of  the  implied  contract 
than  to  the  time  at  which  it  is  to  be  taken  to  be  made.  He  says:  ^'and 
I  think,  that  right  is  properly  enough  stated  as  depending  rather  upon 
a  principle  of  equity  than  upon  contract :  unless  in  this  sense ;  that,  the 
principle  of  equity  being  in  its  operation  established,  a  contract  may  be 
inferred  upon  the  implied  knowledge  of  that  principle  by  all  persons, 
and  it  must  be  upon  such  a  ground,  of  implied  assumpsit,  that  in  modem 
times  Courts  of  Law  have  assumed  a  jurisdiction  upon  this  subject** 
This  passage  must  be  taken  to  admit  the  existence  of  an  implied  contract, 
and  does  not  appear  to  us  to  be  inconsistent  with,  or  to  outweigh,  the 
clear  expression  of  the  opinion  of  the  Judges  in  Ashby  v.  Ashby. 

Several  inconveniences  and  difficulties  were  pointed  out  on  both  sides, 
in  the  course  of  the  argument,  as  likely  to  arise  from  the  adoption  of 
each  of  the  rules  contended  for :  but  we  think  that  the  rule  suggested 
by  the  defendant's  counsel  will  be  found  much  more  simple,  and  les 
liable  to  the  inconveniences  pointed  out,  than  that  contended  for  on 
behalf  of  the  plaintiff. 
*^001       *Aft6r  entertaining  considerable  doubt  on  the  subject,  we  have 

-^  come  to  the  conclusion  that  the  rule  most  in  conformity  with  the 
authorities,  the  principles  of  law  and  the  convenience  of  the  case,  ifl  to 
look  to  the  number  of  original  co-contractors  for  the  purpose  of  deter- 
mining the  aliquot  part  which  each  contributor  is  to  pay.  And,  the 
defendant  in  the  present  case  having  paid  into  Court  a  sum  sufficient  to 
cover  the  amount  due  in  proportion  to  the  number  of  the  original  eon 

(a)  7  B.  A  C.  451  (E.  C.  L.  R.  vol.  14). 

(6)  VoL  n.  p.  1509,  in  4th  odition ;  P«rt  it.  Bk.  n.  Ch.  2,  {  1. 
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tractors,  the  rule  for  entering  the  verdict  for  the  defendant  must  be 
made  absolute. 

Our  decision  upon  this  point  renders  it  unnecessary  to  say  anything 
upon  the  question  raised  as  to  the  right  of  the  defendant  to  credit  for 
the  OTer-payment  by  one  of  the  co-contractors.  Rule  absolute. 

In  Batard  v.  Douglas,  where  the  question  was  whether  the  damages 
shonld  be  reduced  from  a  fifth  to  an  eighth  or  a  seventh  of  the  sum  paid 
by  the  plaintiff  to  the  creditor^  the  rule  will  be  absolute  for  reducing  the 
damages  to  the  amount  of  an  eighth.  Rule  accordingly. 

If  thre«  penons  gi^e  a  note  for  their  joint  Hendenon  v.  M'Duffee,  5  N.  Hamp.  38 ;  Qood- 

d«bt,  each  i«  to  be  eoneidered  aa  regards  the  all    e.    Wentworth,    7    Shepley,    322.      See 

other,  as  a  sare^  with  regard  to  two-thirds,  and  M'Kenna  o.  Qeorge,  2  Riohardson,  £q.  Rep. 

■I  s  principal  with  regard  to  one-third ;  and  if  15;  Jones  v.  Blanton,  6  Iredell,  Eq.  115 ;  Aiken 

0D«  be  insolvent  and  another  pay  the  whole  o.  Peaji  5  Strobhart,  15. 
debt»  the   third    shaU    oontribate  a  moiety: 
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Plaintiir  snppUed  new  running  rigging  to  the  ship  P.,  then  lying  in  dock,  on  the  order  of  T.,  who 
was  on  board  and  acting  as  her  master.  This  new  running  rigging  was  necessary  for  her  out- 
fit Defendant  was  registered  as  owner  of  the  ship;  and  T.  was  registered  as  master.  Plain- 
tiif,  about  the  time  he  supplied  the  goods,  inspected  the  register.  Defendant  afterwards  sent 
the  vessel  on  another  voyage  with  a  different  eaptain  aboard,  and  carrying  with  her  all  the 
rope  whieh  plaintiff  had  sent  for  the  running  rigging,  most  of  it  worked  up^  but  some  not. 
Plaintiff  made  oat  an  inToice,  debiting  **  Captain  T.  and  the  owners,"  and  demanded  payment 
from  defendant,  who  denied  his  liability.  Defendant  proved,  on  the  trial,  that  he  had  made 
an  agreement  to  sell  the  ship  to  G.,  to  be  employed  as  an  emigrant  ship,  defendant  to  repair 
ker  so  as  to  he  approved  by  the  Bmigration  Commissioners,  and  G.  to  pay  the  price  out  of 
the  freight  T.  was  appointed  master  by  G. ;  and  defendant  never  saw  him  or  desired  him 
to  order  anything  for  the  ship :  but  there  was  evidence  that  T.  was  put  on  the  register  with 
defendant's  conenrrence,  and  that,  whilst  T.  was  acting  aa  master,  defendant  kept  oononrrent 
possession  of  the  vessel,  and  executed  some  other  repairs,  and  also  paid  the  dock  dues;  and 
that  the  new  running  rigging  ought,  under  the  agreement,  to  have  been  supplied  by  him, 
the  Emigration  Commissionera  having  condemned  the  old  running  rigging.  Defendant  not 
being  satiated  as  to  payment  by  0.,  and  the  agreement  not  being  binding  under  the  Registra- 
tion Acts  (as  it  did  not  recite  the  certificate  of  registration),  took  exclusive  possession  of  the 
vesseL 

On  these  laeta  the  ease  was  left  to  the  Jury,  who  found  for  the  plafaitift 

Held :  that  there  was  evidenee,  under  these  circumstances,  to  go  to  the  jury  that  the  plaintiff 
supplied  the  new  running  rigging  on  the  credit  of  the  defendant,  and  that  defendant  had  given 
T.  anthority  to  pledge  defendant's  credit  for  the  rigging  so  supplied. 

Per  I«rd  Campbell,  C.  J.,  Wightman  and  Crompton,  Js.    Erie,  J.,  dissentiente. 

Declaration  for  goods  sold  and  delivered,  money  paid,  and  money 
foand  due  on  an  account  stated.     Plea :  Never  indebted. 

On  the  trial,  before  Lord  Campbell,  G.  J.,  at  the  London  sittings 
after  last  Hilary  Term,  a  verdict  was  found  for  the  plaintiff. 

In  last  Easter  Term  Bramwell  obtained  a  rule  Nisi  for  a  new  trial. 

In  the  same  Term,(a)  SJiee^  Serjt.,  and  BoviU  showed  cause ;  and 
Bramwell  and  Bantoto  were  heard  in  support  of  the  rule. 

(a)  May  5th  and  7th. 

b2 
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the  master  in  general  appears  to  all  the  world  as  the  agent  of  the 
owners  in  matters  relating  to  the  usual  employment  of  the  ship,  so  does 
he  also  in  matters  relating  to  the  means  of  employing  the  ship ;  the 
business  of  fitting  out,  victualling,  and  manning  the  ship,  being  left 
wholly  to  his  management  in  places  where  the  owners  do  not  reside, 
and  have  no  established  agent ;  and  frequently  also  even  in  the  place 
of  their  own  residence.  His  character  and  situation  furnish  presump- 
tive'evidence  of  authority  from  the  owners  to  act  for  them  in  those 
cases."  Mr.  Bramwell  rested  his  new  doctrine  on  the  judgment  of  the 
^o(\fr\  Court  of  Exchequer  *in  Beldon  v.  Campbell,  6  Exch.  886,t  in 
-*  which  he  was  counsel.  That  case,  when  examined,  will  be  found 
to  be  good  law,  but  to  have  little  application  to  the  present.  The 
question  there  was  respecting  the  authority  of  the  master  to  bind  his 
owners  by  borrowing  in  this  country  money  not  immediately  necessary 
for  the  prosecution  of  the  voyage.  Parke,  B.,  says :  «  The  master  is 
appointed  for  the  purpose  of  conducting  the  navigation  of  the  ship  to  a 
favourable  termination,  and  he  has,  as  incident  to  that  employment,  a 
right  to  bind  his  owner  for  all  that  is  necessary^  that  is,  upon  the  legal 
maxim — <  quando  aliquid  mandatur,  mandatur  et  omne  per  quod  per- 
venitur  ad  illud.'  Consequently  the  master  has  perfect  authority  to 
bind  his  principal,  the  owner,  as  to  all  repairs  necessary  for  the  pur- 
pose of  bringing  the  ship  to  its  port  of  destination ;  and  he  has  also 
power,  as  incidental  to  his  appointment,  to  borrow  money,  but  only  in 
cases  where  ready  money  is  necessary,  that  is  to  say,  where  certain 
payments  must  be  made  in  the  course  of  the  voyage,  and  for  which 
r«ady  money  is  required."  He  then  goes  on  to  show  that,  in  the  case 
under  the  consideration  of  the  Court,  the  master,  after  a  debt  had  been 
contracted,  went  and  unnecessarily  borrowed  money  from  the  plaintiff 
to  enable  him  to  pay  this  debt.  Martin,  B.,  gives  the  ratio  decidendi 
in  the  following  pithy  sentence:  <<  The  true  principle  is,  that  the  master 
has  not  authority  to  borrow  money  after  the  work  has  been  done,  for 
the  purpose  of  paying  the  debt  due  for  it." 

I  cannot  doubt  therefore  that,  if  the  Judge  at  the  close  of  the  plain- 
X'^OTl  ^^^'^  ^^^^  ^^  heen  asked  to  direct  a  ^nonsuit,  he  would  have 
•^  been  bound  to  have  left  the  evidence  to  the  jury,  with  strong 
observations  that,  unanswered,  it  entitled  the  plaintiff  to  a  verdict. 

But  we  are  now  to  consider  the  effect  of  the  important  evidence  which 
was  given  on  the  part  of  the  defendant.  And  here  the  question  arises. 
Whether,  after  that  evidence  was  given,  any  question  remained  for  the 
jury  except  whether  they  believed  the  defendant's  witnesses,  and  whe- 
ther they  ought  to  have  been  directed  that,  if  they  did,  they  were  bound 
to  find  a  verdict  for  the  defendant. 

After  very  attentively  considering  the  able  arguments  urged  before 
us  on  this  part  of  the  case,  I  am  of  opinion  that  the  evidence,  although 
believed,  does  not  necessarily  exempt  the  defendant  from  liability.    X 
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most  begin  by  observing  that  this  case  is  clearly  distinguishable  from 
those  in  which  the  owner,  under  a  charter-party,  has  parted  entirely 
with  the  possession  of  the  ship,  and  the  master,  subsequently  appointed 
by  another,  cannot  be  considered  the  agent  of  the  owner.  Even  if  I 
were  to  assume  that  Gompertz  might  have  been  sued,  although  his 
counsel  might  have  argued  that,  by  the  special  agreement  between  him 
and  Oliver,  the  latter  was  bound  to  supply  all  repairs  necessary  to  ren- 
der the  ship  fit  for  the  voyage,  including  the  running  rigging,  I  do  not 
think  it  impossible  that  the«  defendant  may  likewise  be  liable.  In  the 
common  case  of  repairs  ordered  by  the  captain  within  the  scope  of  his 
authority  as  master,  the  bill  being  made  out  to  master  and  owner,  it  is 
laid  down  in  all  the  books  on  the  subject,  that  either  he  or  the  owners 
may  be  sued.  Again,  departing  from  these  peculiar  contracts  depend- 
ing partly  upon  the  law  merchant,  suppose  that  A.  were  to  authorize 

B.  to  buy  goods  for  him  from  C,  and  *I).  were  to  represent  to  r^q/^o 

C.  that  B.  was  his,  D.'s,  agent,  and  C.  should  thereupon  sell  the  '■ 
goods  to  B.,  who  should  deliver  them  to  A. ;  I  apprehend  that,  although 
C.  might  sue  A.,  who  actually  authorized  B.  to  buy  the  goods  as  his 
agent,  he  might  make  his  election  to  sue  D.,  who  held  out  6.  as  his 
agent  with  authority  to  buy  the  goods  for  him.  Is  there  not  some  evi- 
dence from  which  it  may  be  inferred  that  the  defendant,  in  this  case, 
held  out  Thompson  as  his  agent  with  authority  to  order  the  necessary 
repairs  for  the  ship,  or  that  he  concurred  in  the  appointment  of  Thomp- 
son as  master  ?  The  defendant  was  the  sole  owner  of  the  ship ;  and 
Thompson,  with  his  privity,  was  registered  as  master,  although  appoint- 
ed by  Gompertz.  There  was  strong  evidence  that  the  defendant  con- 
tinued in  possession  of  the  ship  while  Thompson  was  acting  as  master, 
from  the  ship-keepers  whom  he  employed  for  that  purpose,  from  Macal- 
pine,  his  agent,  who  continued  on  board  to  superintend  the  repairs, 
from  the  presence  of  the  workmen  employed  upon  her,  from  the  con- 
trol over  the  ship  exercised  by  his  agent,  Jackson,  and  from  his  pay- 
ment of  the  dock  dues  for  all  the  period  during  which  the  repairs 
were  going  on.  In  one  sense,  the  ship  may  have  been  said  to  have 
been  in  the  possession  of  the  owners  of  the  dock,  who  were  paid  by 
him  to  keep  possession  of  her.  The  defendant,  likewise,  seems  to  have 
had  a  strong  motive  for  not  parting  with  the  possession  of  the  ship,  that 
he  might  retain  his  lien  upon  her  for  the  purchase-money,  being  cvi< 
dently  suspicious  of  the  solvency  of  the  purchaser.  If  the  owner  was 
actually  in  possession  of  the  ship,  may  h^  not  be  considered  as  holding 
out  all  those  who  were  engaged  in  the  management  of  the  ship  as  being 
employed  by  him,  and  as  his  *agents  ?  And  why  not  the  master  ri^oQq 
as  well  as  the  ship-keepers,  Macalpine  and  Jackson  ?    He  would  *- 

not  be  liable  for  the  acts  of  the  master  to  any  who  knew  that  the  mas- 
ter was  not  appointed  by  him,  and  that  he  had  been  appointed  by  Gom- 
pertz, the  purchaser.     But  the  plaintiff  is  not  shown  to  have  known 
VOL.  n. — 26 
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anything  of  Gompertz ;  and  the  jury  might  reasonably  believe  that, 
having  directed  the  register  to  be  searched,  he  gave  credit  to  what  he 
there  saw,  viz. :  that  Oliver  was  owner  and  Thompson  master ;  so  that 
he  may  be  presumed  to  have  supplied  the  goods  on  the  credit  of  Oli- 
ver, which  would  be  perfectly  consistent  with  the  heading  of  the 
invoice. 

Was  there  not  then  some  evidence  to  leave  to  the  jury  of  the  liability 
of  the  defendant,  as  owner,  for  the  goods  ordered  by  the  master  while 
the  ship  remained  under  his  control  7  If  there  was,  I  do  not  see  how 
it  could  have  been  left  differently  to  the  jury.  They  were  asked  to  con- 
sider whether  they  believed  that  the  ship  remained  in  the  possession  of 
the  defendant  while  Thompson  acted  as  master,  and  the  repairs  were 
going  on ;  and  whether  they  were  of  opinion,  upon  all  the  evidence  in 
the  case,  that  the  defendant  authorized  the  order  given  for  the  goods 
supplied  by  the  plaintiff  for  the  use  of  the  ship. 

In  Williamson  v.  Page,  1  Car.  &  K.  581  (E.  C.  L.  R.  vol.  47),  it  is 
laid  down  that  in  all  such  cases  it  is  a  question  for  the  jury,  whether, 
under  the  particular  circumstances,  the  master's  position  was  such  as 
to  constitute  him  the  authorized  agent  of  the  owner  to  bind  him  ?  In 
the  cases  in  which  it  was  held  that  mere  legal  ownership  does  not  neces- 
*^1 01  ®*^^^y  create  *liability  for  repairs  done  to  the  ship,  language  i3 
-*  used  by  the  Judges  quite  consistent  with  this  defendant  being 
held  liable.  Says  Lord  EUenborough,  in  Young  v,  Brander,  8  East, 
10 :  (<  It  was  never  heard  of  that  if  a  stranger  ordered  repairs  for 
another's  ship  or  carriage,  the  owner  was  liable  for  such  repairs.  Sup- 
pose a  pirate  ran  away  with  a  ship,  would  the  owner  be  liable  for  repairs 
ordered  by  him  V  Can  the  defendant,  having  been  in  possession  of  this 
ship  in  Wigram's  dock,  and  having  had  the  benefit  of  the  repairs,  which 
were  ordered  by  a  master  acting  as  such  while  he  so  had  possession,  be 
compared  to  the  owner  of  a  ship  run  away  with  by  a  pirate  ?  In  Jen- 
nings V.  Grifiiths,  Ry.  &  Moo.  42  (E.  C.  L.  R.  vol.  21),  in  which  Lord 
Tenterden  held  that,  although  legal  ownership  is  primS  facie  evidence 
of  liability  for  goods  ordered  by  the  master,  it  was  rebutted  by  proof 
of  the  beneficial  interest  having  been  parted  with,  he  mainly  relied 
upon  the  fact  of  the  legal  owner  having  entirely  ceased  to  interfere 
with  the  management  of  the  ship.  Here  the  defendant  had  not  parted 
with  the  beneficial  ownership ;  and  he  actually  retained  the  possession 
of  the  ship,  and  continued  beneficial  owner  of  her  when  she  was  en- 
hanced in  value  by  the  plaintiff's  goods.  The  present  case  much  more 
closely  resembles  the  case  of  Dowson  v.  Longford,(a)  which  Lord  Tenter- 
den, in  Jennings  v,  Griffiths,  quotes  and  approves  of.  <<  There,"  sajs 
he,  <<  the  registered  owner  had  parted  with  his  interest  in  the  ship,  but 
with  a  stipulation  that  he  should  retain  possession  of  the  bill  of  sale, 
and  receive  part  of  the  profits,  until  the  bills,  in  consideration  of  which 

(a)  Cited  in  Ry.  A  Moo.  42. 
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the  transfer  was  made,  should  be  paid."  The  *8ame  case  is  rj,:q-i-f 
reported,  under  the  name  of  Dowson  v.  Leake  (Dow.  &  R.  N.  '- 
P.  C.  52),  in  Dowling  and  Ryland's  Nisi  Prius  Cases,  with  this  marginal 
note :  "  Where  there  were  two  joint  owners  of  a  ship,  and  one  by  pri- 
Tate  agreement,  parted  with  all  his  interest  in  his  share  to  the  other, 
to  be  paid  for  by  bills  at  different  dates,  but  kept  his  name  on  the  regis- 
ter, by  way  of  collateral  security  for  the  payment  of  the  bills : — Held, 
that  he  was  liable  for  repairs  done  to  the  ship  subsequent  to  such  agree- 
ment, although  he  had  never  afterwards  interfered  in  the  concerns  or 
management  of  the  ship."  After  the  passing  of  the  Register  Acts, 
says  Lord  Tenterden  (Ry.  &  Moo.  43  (E.  C.  L.  R.  vol.  21)),  "  the  lean- 
ing of  courts  of  law  in  the  construction  of  them,  was,  to  say  that  the 
registered  owners  of  ships  should  at  all  events  be  liable  for  the  repairs." 
He  was  instrumental  in  overturning  that  doctrine :  but  he  never  inti- 
mated an  opinion  that  ownership  was  to  be  disregarded  in  questions  of 
liability  for  repairs,  or  that  owners  could  not  be  considered  liable  unless 
under  a  contract  personally  entered  into,  by  themselves,  or  by  a  master 
whom  they  have  themselves  actually  appointed.  I  apprehend  that  such 
a  doctrine  would  open  a  wide  door  to  fraud,  and  would  lead  to  very 
injurious  consequences  in  this  country.  According  to  the  Roman  civil 
law,  which  has  been  followed  by  all  the  continental  nations,  the  trades- 
man who  repairs  or  supplies  stores  to  a  ship  is  safe ;  for  he  has  a  specific 
remedy  against  the  ship,  even  after  he  has  parted  with  the  possession 
of  her ;  and  he  may  attach  and  sell  her  for  the  amount  of  his  debt. 
By  the  law  of  England  he  has  no  remedy  but  by  action  against  the 
person  of  his  debtor :  and  we  must  take  care  that  he  is  not  deprived 
*of  this  by  any  mode  of  dealing  resorted  to  by  the  owners  of  rjuq^o 
the  ship  who  derive  a  benefit  from  his  work  and  materials.  They  ^ 
cannot  be  permitted  conclusively  to  repudiate  the  agency  of  a  master 
acting  as  such  with  their  knowledge,  while  they  retain  the  possession 
as  well  as  the  ownership  of  the  vessel.  Under  such  circumstances,  in 
my  opinion,  a  jury  should  determine  the  question  of  liability. 

In  this  case  the  question  of  liability  was  left  to  the  jury :  and  I  think 
that  their  verdict  ought  not  to  be  disturbed. 

WiGHTMAN,  J. — There  was  in  this  case,  as  it  seems  to  me,  evidence 
of  circumstances  which  would  warrant  the  verdict  of  the  jury  in  favour 
of  the  plaintiff. 

It  appeared  that  the  defendant,  before  the  sale  to  Gompertz,  was 
both  legal  and  beneficial  owner  of  the  ship :  that,  by  the  instrument  of 
Bale,  which  was  insufficient  to  convey  any  legal  title  to  Gompertz,  the 
defendant  undertook  to  do  certain  repairs,  sufficient  to  qualify  the  ship 
for  the  approval  of  the  Emigration  Commissioners ;  and  for  that  pur- 
pose, and,  as  it  seems,  and  as  the  jury  may  have  well  believed  from  the 
evidence,  for  the  purpose  of  a  lien  for  the  purchase-money,  he  retained 
concurrent  possession  of  the  ship  with  Gompertz,  keeping  his  own  ser- 
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vants  on  board,  and  never  giving  complete  or  absolute  possession  of  the 
vessel  to  Gompertz ;  who  had,  however,  with  the  knowledge  and  appa- 
rently with  the  concurrence  of  Oliver,  appointed  a  captain,  who  acted 
as  such,  and  was,  I  believe,  the  only  person  on  board  who  was  in  the 
employ  of  Gompertz  during  the  time  the  plain tilT  was  doing  the  work 
^g-  o-i  which  is  the  subject  of  the  present  action ;  and  which  was  done 
■■  *whil8t  the  vessel  was  in  port.  After  the  work  had  been  done, 
and  which  consisted  of  the  supplying  and  setting  up  some  of  the  run- 
ning rigging,  the  defendant  resumed  entire  and  exclusive  possession  of 
the  ship  in  consequence  of  non-payment  of  the  purchase-money,  and 
employed  the  ship,  with  the  running  rigging  set  up  by  the  plaintiff, 
upon  a  voyage  upon  his  own  account.  During  the  whole  period  between 
the  sale  to  Gompertz  and  the  resuming  exclusive  possession  of  the  ship, 
the  defendant  was  the  legal  owner,  as  indicated  by  the  register,  and 
also  the  beneficial  owner  to  the  extent  of  holding  possession  of  the 
vessel  until  the  purchaser  had  completed  his  contract,  and  as  a  security 
for  the  performance  of  it.  It  is  also  to  be  observed  that  the  running 
rigging,  which  was  set  up  by  the  plaintiff,  ought  to  have  been  set  up  by 
the  defendant  pursuant  to  his  contract  with  Gompertz. 

It  appears,  then,  that  the  running  rigging  set  up  by  the  plaintiff  was 
supplied  for  the  necessary  repair  of  the  ship ;  that,  at  the  time  of  the 
supply,  the  defendant  was  the  legal  and,  in  part,  the  beneficial  owner ; 
and  that  it  was  supplied  for  a  repair  which  the  defendant  was  by  his 
contract  bound  to  make,  to  enable  the  vessel  to  obtain  the  approval  of 
the  Emigration  Commissioners ;  and  that  the  defendant,  and  he  only, 
had  the  benefit  of  the  work  done  by  the  plaintiff. 

On  what  ground  then  is  it  that  the  liability  of  the  defendant  to  pay 
is  disputed  ? 

It  is  said  that  the  work  was  ordered,  without  the  knowledge  of  the 
defendant,  by  Thompson  (the  captain  appointed  by  Gompertz),  and 
that  he  was  not  the  agent  of  the  defendant  either  in  fact  or  law,  and 
*^14.1  ^^^  ^^  authority  express  or  implied  to  pledge  his  credit;  and 
■■  *that,  consequently,  the  defendant  is  not  liable ;  but  that  the 
action  should  have  been  either  against  the  captain  or  Gompertz. 

The  captain  was  appointed  by  Gompertz  and  not  by  the  defendant, 
and  gave  orders  for  the  repairs  to  the  plaintiff  without  any  express 
authority  from  either,  and  without  informing  the  plaintiff  who  was  the 
owner,  beneficial  or  legal.  There  is  no  doubt  that  the  work  was  neces- 
sary ;  and,  when  completed,  the  plaintiff  made  his  bill  out  against  the 
master  and  owners  of  the  ship.  And  the  question  is  upon  whose  credit 
the  work  was  done. 

The  legal  title  to  a  ship  will  furnish  prim&  &cie  evidence  that  repairs 
are  made  under  the  authority  and  for  the  benefit  of  the  legal  owner: 
but,  if  it  appear  that  they  were  made  under  the  authority  and  for  the 
benefit  of  another,  the  legal  owner  will  not  be  answerable.     Such  \i 
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stated  to  be  the  law  in  Abbott  on  Shipping,  p.  82  (8th  ed.) :  and  Young 
r.  Brander,  8  East.  10,  is  referred  to  as  an  authority  in  support  of  the 
general  proposition.     In  the  later  case  of  Jennings  v.  Griffiths,  Lord 
Tenterden  stated  that  the  true  question,  in  such  a  case,  was,  <<  Upon 
whose  credit  was  the  work  done?"     And  he  distinguished  the  case 
before  him  from  the  case  of  Dowson  v,  Longford,  which  was  cited,  and 
the  circumstances  of  which  more  nearly  resemble  the  present  than  those 
of  any  case  cited  upon  the  argument.     In  that  case,  as  stated  by  liord 
Tenterden,  the  registered  owner  parted  with  his  interest  in  the  ship, 
bat  with  a  stipulation  that  he  should  retain  possession  of  the  bill  of 
sale,  and  receive  part  of  the  profits  until  the  bills  given  in  consideration 
of  the  *transfer  were  paid.     He  had  himself  been  in  the  habit  rjuqic 
of  employing  the  tradesmen  about  the  ship,  and  had  given  no  ^ 
notification  to  them  that  his  interest  in  the  vessel  had  ceased ;  and  the 
jury  found,  and  properly,  in  Lord  Tenterden's  opinion,  that  the  work 
in  respect  of  which  the  action  was  brought  had  been  done  on  his  credit. 
In  the  present  case,  though  the  defendant  had  never  employed  the 
plaintifi"  himself,  he  was  the  legal  owner  upon  the  register ;  was  in  con- 
current possession  of  the  ship  with  Gompertz ;  was  fully  aware  that 
Thompson  was  captain,  appointed  by  the  latter ;  was  himself  employing 
workmen  to  do  other  repairs  about  the  ship,  and  was  by  his  contract 
bound  to  do  such  repairs  as  those  which  were  done  by  the  plaintiff*,  who 
gave  credit  to  the  owners  whoever  they  might  be.     If  he  looked  to  the 
register,  he  would  find  that  the  defendant  was  the  legal  owner :  if  he 
went  to  the  ship,  he  would  find  that  the  defendant's  servants  were  in 
possession,  and  that  other  repairs  that  were  in  progress  for  the  ship 
were  being  done  upon  his  credit.     Was  not  this  holding  himself  out  to 
the  world  as  the  beneficial  as  well  as  the  legal  owner  7     And  did  not 
his  conduct  fully  justify  the  plaintiff  in  giving  him  the  credit  for  the 
work  ordered  by  the  captain,  whom,  by  the  conduct  of  the  defendant, 
he  might  reasonably  believe  to  be  the  defendant's  captain,  and  the  jury 
in  finding  the  verdict  as  they  did  7     By  allowing  Gompertz  to  appoint 
the  captain,  whilst  he  retained  the  legal  and  such  a  beneficial  interest 
in  the  ship  as  gave  him  entire  control  over  it,  during  the  time  that  he 
held  concurrent  possession,  he  may  be  understood  to  have  adopted  the 
appointment  of  Thompson  by  Gompertz,  and  to  have  held  him  out  to 
the  world  as  his  captain :  and,  whilst  the  parties  remained  in  the 
*6ame  relative  position,  all  the  usual  contracts  for  repairs  neces- 
sary for  the  ship  ordered  by  the  captain,  within  the  general  scope  of 
his  authority  as  captain,  would  be  apparently  quite  as  much  upon  the 
credit  of  the  defendant  as  of  Gompertz.     And,  as  the  plaintiff  acted 
upon  the  credit  of  the  owners  generally,  upon  the  orders  of  the  cnptain 
who  did  not  inform  him  who  the  owners  were,  fche  jury  might,  upon  the 
state  of  facts  appearing  upon  the  evidence  in  this  case,  be  warranted 
in  treating  the  defendant  as  beneficial  as  well  as  legal  owner,  and  the 
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captain  as  his  agent  for  the  purpose,  at  all  events,  of  such  repairs  a9>be 
was  himself  bound  to  make. 

The  cases  of  Young  v.  Brander,  8  East,  10,  Jennings  v.  Griffiths. 
Trewhella  v,  Rowe,  11  East,  435,  and  Frazer  v.  Marsh,  13  East,  238, 
are  all  distinguishable  from  this.  In  Toung  v.  Brander  the  defendant^t 
were  legal  owners,  only,  by  reason  of  their  names  being  suffered  to 
remain  upon  the  register  after  they  had  done  all  that  it  was  incumbent 
upon  them  to  do  to  convey  the  legal  title  to  the  ship  to  the  purchaser.  ^ 
They  never  interfered  with  the  ship  in  any  way  after  the  sale ;  and  the 
purchaser,  who  appointed  the  captain,  had  exclusive  possession.  All  the 
circumstances  which  in  the  present  case  would  warrant  the  finding  of  the 
jury  are  wanting  in  that  case  ;  and  it  is  therefore  distinguishable.  In 
Jennings  v.  Griffith,  also,  the  defendant  was  charged  as  legal  owner, 
only  because  his  name  appeared  in  the  register :  he  had  transferred  his 
interest  to  his  son,  to  whom  he  gave  up  absolute  possession,  and  never 
in  any  way  interfered  with  the  ship  after.  His  son,  the  transferee, 
*^1 71  *PP^^"^^^  ^^^  captain  who  ordered  the  repairs.  That  case,  *there- 
-^  fore,  is  distinguishable  for  the  same  reasons  that  distinguish 
Young  V.  Brander  from  the  present.  Trewhella  v.  Rowe  and  Frazer  v. 
Marsh  are  distinguishable  upon  the  same  ground ;  that  in  neither  of 
these  cases  did  the  defendants,  after  parting  with  the  vessels,  retain 
possession,  or  interfere  with  the  management  in  any  way,  but  were 
attempted  to  be  made  liable  only  as  legal  owners  from  their  names 
appearing  upon  the  register. 

It  is  to  be  observed  that  the  only  question  in  the  present  case  is, 
Whether  there  was  any  evidence  upon  which  the  jury  would  be  warranted 
in  finding,  if  they  pleased,  a  verdict  for  the  plaintiff.  In  my  opinion 
there  was  such  evidence,  for  the  reasons  I  have  given :  and  I  therefore 
think  that  the  rule  for  a  new  trial  should  be  discharged. 

Erle,  J. — Upon  the  question,  whether  the  defendant  contracted  to 
pay  the  plaintiff  for  the  goods  supplied  to  the  ship  Progress,  the  material 
facts  appear  to  be :  that  the  order  for  the  goods  to  be  supplied  to  that 
ship  was  given  by  Thompson,  and  that  Thompson  had  been  appointed 
by  Gompertz  master  thereof  for  an  intended  voyage,  and  had  given  the 
order  on  the  behalf  and  with  the  authority  of  Gompertz.  If  these  facts 
were  found  by  the  jury,  the  plaintiff  contracted  with  Gompertz  as  prin- 
cipal, through  Thompson,  his  agent,  and  not  with  the  defendant.  And 
all  the  other  facts,  such  as  the  imperfect  sale  by  the  defendant  to  Gom- 
pertz, and  the  qualified  possession  of  the  ship  by  Gompertz,  subject  to 
a  possession  by  the  defendant  for  the  purposes  both  of  repair  and  of 
♦<l1ftl  retaining  a  lien  for  the  price,  and  the  loan  of  the  *certificate  of 
■'  registry  by  the  defendant's  broker  for  the  insertion  of  Thomp- 
son's name  as  captain,  and  the  refusal  of  the  defendant  to  supply  the 
goods  in  question  as  part  of  the  repairs  he  was  to  do,  and  the  cancelling 
of  the  sale  of  the  ship,  and  the  retaking  of  it  with  the  goods  in  question 
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on  board  thereof  by  the  defendant,  were  no  evidence  that  the  defendant 
contracted. 

It  is  admitted,  on  these  facts,  that  Gompertz  was  liable  if  the  plaintiff 
chose  to  sue  him :  but  it  has  been  argued  for  the  plaintiff  that,  as  the 
defendant  had  the  legal  title  to  the  ship,  and  had  possession  as  above 
described,  and  probably  knew  that  a  master  had  been  appointed  by  Gom- 
pertz, he  may  be  presumed  in  law  to  have  concurred  in  that  appointment, 
and  to  have  given  the  master  authority  to  pledge  his  credit  as  owner 
for  supplies  to  the  ship,  although  in  fact  he  did  not  concur  in  that 
appointment,  and  had  refused  to  give  any  order  for  the  supplies  in  ques- 
tion. From  this  argument  I  dissent.  The  origin  of  contracts  is  in  the 
consent  of  the  contracting  parties ;  and  the  origin  of  authority  to  an 
agent  to  contract  for  his  principal  is  in  the  consent  of  the  principal ;  and 
the  question,  whether  there  was  consent  to  the  contract  or  to  the  autho- 
rity, is  to  be  tried  according  to  the  general  principles  for  trying  other 
questions.  And  I  take  it  to  be  a  general  principle  that,  if  direct  evi- 
dence of  the  matter  to  be  proved  (here  of  the  making  of  the  contract, 
and  of  the  giving  of  authority  for  that  purpose)  is  adduced  and  believed, 
the  circumstantial  evidence  from  which  the  matter  to  be  proved  might 
be  inferred  in  the  absence  of  direct  evidence  then  becomes  immaterial 
and  irrelevant. 

The  plaintiff's  argument  appears  to  me  to  contravene  these  principles. 
For  he  contends  that,  after  the  direct  evidence  by  Thompson  both  of  the 
making  of  the  *contract  and  of  the  authority  under  which  he  r^ito-iQ 
acted,  the  jury  may  infer,  from  circumstances  such  as  the  owner-  "- 
ship  of  the  ship  and  the  conduct  of  the  defendant,  that  the  authority  so 
proved  to  be  derived  from  Gompertz  was  also  derived  from  the  defend- 
ant, and  may  shift  upon  Oliver  against  his  will  the  contract  of  Gompertz, 
and  so  may  create  a  contract  without  the  consent  of  the  contracting 
party.  Such  a  course  would  be  inadmissible  in  an  ordinary  action  for 
goods  sold,  where  the  order  is  given  by  an  agent :  and  it  appears  to  me 
to  be  equally  inadmissible  where  the  goods  are  supplies  for  a  ship,  and 
the  order  was  given  by  the  master  as  agent.  The  doctrine,  that  the 
legal  ownership  of  the  ship  is  proof  that  the  master  has  authority  to  con- 
tract for  such  owner,  has  been  repeatedly  negatived:  the  decisions  have 
been  numerous,  and  for  a  long  time  uniform,  that  the  master  has  autho- 
rity to  bind  those  from  whom  he  receives  his  appointment,  and  has  no 
authority  to  bind  others  by  reason  of  their  legal  ownership. 

In  Young  v.  Brander,  8  East,  10,  the  defendants  had  sold  the  ship, 
and  made  an  invalid  transfer ;  the  vendee  took  possesion,  and  appointed 
a  captain  who  ordered  the  repairs,  which  were  done  while  the  defend- 
ant's name  continued  on  the  register  as  owner ;  and  the  plaintiffs  had  no 
notice  of  the  change  of  ownership ;  but  it  was  held  that  the  defendants 
were  not  liable,  although  the  repairs  were  ordered  by  the  master  while 
they  were  owners,  they  being  only  liable  for  orders  given  by  their  mas- 
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ter.     This  case  decides  that  the  origin  of  the  authority  of  the  master  aa 
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agent  stands  on  the  same  ^principle  as  that  of  any  other  agent. 


In  Briggs  v.  WUkinson,  7  B.  &  C.  30  (E.  C.  L.  B.  vol.  14), 
where  the  managing  owner  mortgaged  his  share  of  the  ship  to  the 
defendant,  and  afterwards,  while  he  was  acting  as  master,  ordered  repairs 
as  master,  it  was  held  that  the  defendant,  as  mortgagee,  was  not  liable 
upon  this  order.  This  case  decides  that  the  master  acting  in  that  capa- 
city with  the  knowledge  of  the  I'egal  owner  may  be  without  authority  to 
contract  for  him,  contrary,  to  his  intention.  Also  in  Jennings  v.  Griffiths, 
By.  &  Moo.  42  (E.  C.  L.  R.  vol.  21),  the  owner,  according  to  the  regis- 
ter, was  not  liable  for  goods  ordered  by  the  master  on  behalf  of  an 
assignee  whose  title  was  not  registered.  The  case  of  Dowson  v.  Long- 
ford, cited  in  By.  &  Moo.  42  (E.  G.  L.  B.  vol.  21),  as  there  explained 
by  Lord  Tenterden,  does  not  appear  to  me  relevant  to  the  present 
inquiry.  The  defendant  in  that  case  is  said  to  have  established  a  coarse 
of  dealing  with  tradesmen ;  and  he  was  held  liable  for  goods  ordered  in 
that  course  before  he  gave  notice  of  a  change,  according  to  a  well  known 
presumption  :  but  the  defendant  here  had  had  no  prior  dealing  with  the 
plaintiff.  On  these  authorities,  it  seems  to  me  that  the  plaintiff's  case 
does  not  come  within  the' doctrine,  that  the  acts  of  the  master  may  be 
presumed  to  be  by  the  authority  of  the  owner,  because  resort  to  that 
presumption  is  excluded  by  direct  proof.  It  also  seems  that  the  plaintiff 
cannot  maintain  his  claim  on  the  ground  that  the  defendant  held  himself 
out  as  the  contracting  party,  and  therefore  is  precluded  from  denying 
it ;  for  the  defendant  has  misrepresented  nothing  and  concealed  nothing 
as  between  him  and  the  plaintiff,  and  has  merely  exercised  his  rights 
according  to  law. 
*q9n       *^  therefore  come  to  the  conclusion  that  the  reasoning  relied 

*^  -^  on  for  the  plaintiff  is  not  supported  by  principle  or  authority : 
and  I  am  confirmed  in  this  view  by  considering  the  paramount  import- 
ance of  the  principle  that  the  making  of  contracts  should  be  left  to  the 
will  of  the  parties,  and  the  consequence  of  infringing  that  principle  by 
shifting  the  contracts  made  by  the  agent  of  one  party  upon  another, 
against  his  will,  and  without  knowledge  of  their  number  or  nature,  so 
that  he  may  make  choice  as  to  the  right  he  will  enforce,  and  provision 
as  to  the  duties  he  has  to  perform.     And  my  opinion  is  for  a  new  trial. 

Crompton,  J. — The  only  question  for  our  consideration  in  this  case 
is,  Whether  there  was  anf/  evidence  to  go  to  the  jury  of  the  defendant's 
liability. 

It  must  be  takdh  to  be  quite  settled,  as  contended  for  by  the  defend- 
ant's counsel  and  not  disputed  at  the  trial,  that  the  true  question  in 
cases  of  this  description  is.  Upon  whose  credit,  and  on  a  contract  with 
whom,  was  the  work  done  or  were  the  goods  supplied. 

The  plaintiff,  in  the  present  case,  when  he  received  the  orders  for 
the  running  rigging,  asked,  Upon  whose  orders  he  was  to  supply  the 
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goods,  and  was  told,  By  the  captain's.  He  sent  in  his  account  to  the 
captain  and  owners  in  the  usual  way  ;  and  he  afterwards  made  inquiries 
as  to  who  appeared  to  be  owners  upon  the  registry,  although  it  was  not 
distinctly  ascertained  whether  these  inquiries  were  made  before  or  after 
the  goods  were  supplied.  He  may  therefore,  I  think,  have  been  fairly 
considered  by  the  jury  as  intending,  when  he  supplied  the  goods,  to 
look  to  the  master  and  owners  in  the  usual  way. 

♦The  important  question,  however,  is  as  to  his  right,  under  r^noo 
the  circumstances,  so  to  look  to  the  credit  of  the  defendant,  the  ^ 
legal  owner ;  in  other  words,  whether  there  was  evidence  of  any  autho- 
rity on  the  part  of  the  master  to  pledge  the  credit  of  the  defendant  by 
giving  the  general  orders  for  the  supply  of  the  rigging  in  question ; 
and  whether  the  credit  of  the  owners  was  so  pledged. 

It  appeared,  at  the  trial,  that  an  executory  contract,  void  under  the 
Registration  Acts,  for  the  sale  of  the  vessel  to  one  Gompertz,  had  been 
entered  into  by  the  defendant,  the  legal  owner  of  the  vessel.  By  the 
contract,  the  defendant  was  to  put  the  vessel  into  such  a  state  as  to 
satisfy  the  Emigration  Commissioners.  And  the  defendant  was  to  be* 
paid  his  purchase-money  out  of  the  freight  to  be  received  from  the 
emigration  passengers  to  Australia.  The  possession  was  to  be  giveo^ 
up  on  a  certain. day ;  but  there  was  evidence  from  which  the  jury  must 
be  taken  to  have  rightly  found  that  the  defendant  kept  the  possession, 
of  the  vessel,  and  retained  control  over  her,  until  after  the  supply  of 
the  rigging  in  question,  for  the  purpose  of  a  lien  for  his  purchase-money. 
And,  to  secure  his  receiving  it  out  of  the  freight,  the  defendant  had 
agents  and  ship-keepers  in  possession  of  the  vessel ;  and  repairs  to  a 
great  amount  were  done  by  the  orders  of  his  agents,  who  would  not 
however  order  the  running  rigging  (th^t  in  question),  though  probably 
under  the  contract  it  ought  to  have  been  supplied  by  the  defendant. 
It  appeared  that  the  register  was  lent  by  the  agent  of  the  defendant  to 
Gompertz,  or  his  agent,  on  the  8th  September,  and  sent  down  to  Liver- 
pool, where  the  vessel  was  registered :  and  *the  name  of  Thomp-  p^o^o 
son,  a  new  captain  appointed  by  Gompertz,  was  placed  on  the  '- 
register,  the  name  of  the  defendant  continuing  there  as  the  owner, 
The  register  was  returned  to  the  defendant's  agent  on  the  13th  Sep- 
tember. Thompson  had  gone  on  board  the  ship,  and  acted  as  master 
from  the  4th  September,  and  on  the  9th  September  had  signed  a  receipt 
for  her :  but  the  defendant  continued  in  possession  of  the  ship,  concur- 
rently with  the  master,  kept  three  ship-keepers  on  board,  and  had  his . 
agents  attending  to  her  repairs,  new  coppered  her,  and  supplied  all  the 
standing  rigging,  and  paid  dock  dues.  In  October,  not  being  able  to 
get  his  purchase-money,  he  took  her  out  of  Thompson's  possession;  rnd, 
havmg  then  exclusive  possession  of  her,  sent  her  to  Australia  on  his 
own  account  under  another  master. 

Under  these  circumstances  the  defendant  was  to  some  extent  the 
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beneficial  as  well  as  the  legal  owner :  he  never  parted  with  the  control 
or  management  of  the  vessel :  there  was  evidence  of  Thompson  having 
been  appointed  captain  with  his  concurrence :  and  the  jury  may  have 
regarded  Thompson  as  captain  to  the  defendant  until  the  executory 
agreement  was  carried  out.  And  the  rigging,  which  was  supplied  by 
the  plaintiff,  would  be  for  the  defendant's  benefit  in  the  event  of  the 
contract  of  sale  not  being  carried  out,  and  perhaps  also  in  the  other 
event,  of  its  being  carried  out,  if  he  were,  as  seemed  to  be  the  case,  the 
party  bound  by  the  contract  to  supply  it. 

I  do  not  think  that  all  these  circumstances  could  properly  be  with- 
(Irawn  from  the  jury,  and  that  they  could  properly  have  been  told  that 
there  was  no  evidence  of  any  authority  to  pledge  the  defendant's 
credit. 

*^94.1  *^*  ^®  *"^®  ^^^^  there  was  no  immediate  e^tpress  authority 
^  from  the  defendant  to  Thompson,  and  that  the  directions  to 
order  the  rigging  in  question  probably  emanated  directly  from  Gem- 
pertz :  but  I  think  that,  in  ascertaining  whether  the  case  of  the  plain- 
tiff, founded  on  supplying  goods  upon  the  general  authority  of  the 
master,  was  answered  by  the  particular  state  of  facts,  the  jury  were  to 
consider  the  case  in  all  its  bearings,  with  regard  to  the  defendant  having 
concurred  in  the  appointment  of  the  master,  and  having  allowed  him  to 
remain  as  master  whilst  he  himself  continued  owner  both  legally  and 
beneficially,  and  whilst  he  as  such  owner  had  possession  of  her,  with 
regard  to  his  having  retained  the  control  and  management  of  the  vessel 
and  being  in  possession  of  her  when  the  goods  were  received  on  board. 
And,  with  regard  to  the  fact  of  the  goods  being  supplied  in  great 
measure  for  his  benefit,  was  it  no  evidence  for  the  jury  that  the  goods 
ordered  by  the  master,  in  whose  appointment  he  had  concurred,  were 
received  on  board  the  defendant's  ship  in  the  defendant's  possession, 
and  therefore  by  his  sanction  or  that  of  his  agents ;  and  that  they  were 
really  for  his  benefit.  It  does  not  follow,  from  the  ownership  or  inter- 
est in  the  ship  not  determining  the  question  of  liability,  that  it  is  not 
a  material  circumstance  in  ascertaining  the  question  of  credit  and 
contract. 

The  authorities  seem  to  me  to  confirm  this  view.  They  show,  doubt- 
less, that  the  registration  does  not  alter  the  liability.  It  is  true  that 
the  registration  is  merely  evidence  of  the  ownership :  but  the  owner, 
ship,  and  the  circumstances  of  the  control,  possession,  and  management 
of  the  vessel,  are  always  considered  as  important  circumstances  in 
^norri  determining  the  question  of  fact  as  to  *whether  the  master  had 
-*  the  authority  of  the  owner  express  or  implied  for  ordering  the 
goods. 

The  question  is  said  by  Lord  Tenterden,  in  Jennings  v.  Grifiiths,  Ry 
&  Moo.  42  (E.  C.  L.  B.  vol.  21),  to  be  « in  most  cases"  «  decided  by 
the  fact  of  legal  ownership,  the  repairs  being  generally  done  for  thr 
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legal  owner."  So  in  two  cases  in  the  same  volume,  Fletcher  v.  Reid, 
Ry.  4  Moo.  202,  note  (a)  (E.  C.  L.  R.  vol.  21),  and  Cox  v.  Reid,  Ry. 
k  Moo.  199  (E.  C.  L.  R.  vol.  21),  it  was  distinctly  held  that  the  regis- 
tered owners  were  primfi  facie  liable.  These  cases  were  long  after  it 
was  settled  that  the  registration  was  by  no  means  conclusive,  and  that 
the  question  was  one  of  credit :  and  in  the  latter  case  the  law  on  the 
subject  was  explained,  and  the  prim£  facie  case  against  the  owners  was 
rebutted  by  the  special  circumstances.  The  rule  of  law  was  thus  laid 
down  in  that  case  :(a)  « It  is  true  that  the  registered  owner  is  prim& 
facie  liable  for  repairs,  because  it  must  be  presumed  that  work  from 
which  he  derives  a  benefit  was  done  with  his  privity."  So  in  Stokes  v. 
Came,  2  Campb.  889,  Lord  Ellenborough,  who  was  well  aware  of  what 
had  been  decided  in  Young  v,  Brander,  8  East,  10,  speaks  of 'the  owners 
as  being  liable  as  in  the  common  case  of  stores  or  repairs  ordered  by 
the  master  of  a  merchant  vessel.  Other  authorities  to  the  same  effect 
have  been  already  referred  to :  and  I  do  not  think  that  there  is  any 
authority  to  the  contrary. 

Then,  how  is  the  primfi  facie  case  to  be  rebutted  ?  .  Surely  by  proof 
of  all  the  circumstances  by  which  the  contract  is  proved  to  have  been 
made  with,  and  the  credit  given  to,  another,  and  not  to  the  legal  owner. 
And  all  the  facts  on  the  one  side  and  the  other,  as  to  such  contract  and 
credit,  must  be  for  the  jury. 

*The  authorities  are  very  distinct  as  to  the  control  and  pos-  ri^ona 
session  of  the  vessel,  and  as  to  the  party  who  is  to  benefit  by  *- 
the  supplies,  being  material  circumstances  in  such  inquiry.  In  the 
cases  of  Cox  v.  Reid  and  Fletcher  v.  Reid  the  law  as  to  the  credit  was 
explained  to  the  jury ;  and  the  facts  as  to  the  control  and  management, 
and  for  whose  benefit  the  work  was  done,  were  submitted  to  their  con- 
sideration. The  case  of  Jennings  v.  GrifBths,  and  the  case  of  Dowson 
V.  Longford(a)  there  referred  to,  are  particularly  worthy  of  observation, 
as  having  been  decided  by  Lord  Tenterden,  who  may  be  said  to  have 
been  better  acquainted  with  this  particular  subject  than  any  other  Judge, 
and  who  repeatedly  acted  upon  and  laid  down  the  rule  as  to  questions 
of  this  kind  depending  on  contract  and  credit,  and  not  on  registration 
or  mere  ownership ;  and  who  was  most  unlikely  to  have  stated  anything 
inconsistent  with  the  doctrine,  of  questions  of  this  kind  depending  on 
contract,  so  well  recognised  at  the  time  of  the  decision  in  question. 
After  stating  the  general  rule  as  to  such  questions  being  for  the  most 
part  decided  by  the  ownership,  to  which  I  have  before  referred,  that 
learned  Judge  proceeds :  "  But  it  may  so  happen  that  the  name  of  a 
person  may  be  retained  on  the  registry,  after  he  has  ceased  to  be  bene- 
ficially interested  in  the  shipj  or  to  interfere  with  it8  concerns/'  Why 
vere  those  facts  so  referred  to  by  Lord  Tenterden,  if  they  were  utterly 
unimportant  for  the  consideration  of  the  jury  ?     He  then  proceeds  to 

(a)  Cited  in  Rj.  A  Moo.  42. 
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illustrate  what  he  was  laying  down  by  a  reference  to  the  case  of  Dowson 
r.  Longford,(a)  a  case  more  nearly  resembling  the  present  than  any 
^007-1  other  in  *the  books.     «  There,"  he  says,  "  the  registered  owner 

^  had  parted  with  his  interest  in  the  ship,  but  with  a  stipulation 
that  he  should  retain  possession  of  the  bill  of  sale,  and  receive  part  of 
the  profits,  until  the  bills,  in  consideration  of  which  the  transfer  was 
made,  should  be  paid.  He  had  himself  been  in  the  habit  of  employing 
the  tradesmen  about  the  ship,  and  had  given  no  notification  to  them 
that  his  interest  in  the  vessel  had  ceased.  And  the  jury  very  properly 
said,  that  the  work  had  been  done  on  his  credit."  It  is  said  that  this 
decision  proceeded  on  the  ground  of  the  defendant  having  employed 
tradesmen  through  an  agent,  and  not  having  notified  the  ceasing  of 
the  authority.  If  in  that  case  the  plaintiff  were  one  of  the  tradesmen 
who  had  been  employed  as  before,  or  if  the  orders  were  given  through 
the  same  master,  neither  of  which  distinctly  appears,  the  present  case 
would  in  that  respect  be  less  strong  against  the  owner  than  that  of 
Dowson  V.  Longford :  but  in  other  respects  it  is  very  similar,  and  in 
some  even  stronger.  The  lien  on  the  bill  of  sale  for  the  payment  of 
the  bills  accepted  for  the  purchase  is  not  so  strong  as  the  actual  keeping 
possession  of  the  ship  for  the  purpose  of  obtaining  the  freight :  and 
the  stipulation  for  the  payment  out  of  the  freight  is  of  the  same  nature 
as  the  agreement  for  the  share  of  the  profits.  If  the  case  were  decided 
merely  on  the  doctrine  of  the  non-communication  of  the  ceasing  of  the 
authority,  why  should  so  very  accurate  a  lawyer  as  Lord  Tenterden 
have  relied  on  the  other  facts  7  The  authority  of  this  case  is  distinct, 
^ooo-i  *8  showing  that  facts  of  the  nature  of  those  in  the  *pre8ent  case 

^  are  to  be  submitted  to  a  jury,  the  proper  judges  of  the  question 
to  whom  the  credit  was  given. 

But,  on  looking  to  the  authorities  which  are  supposed  to  establish  the 
case  of  the  defendant,  I  find  them  all  consistent  with,  and  many  of  them 
confirmatory  of,  the  doctrine  of  the  materiality  of  circumstances  like 
those  in  the  present  case,  as  rebutting  or  confirming  the  liability  of  the 
legal  owners.  In  Toung  t;.  Brander,  8  East,  10,  the  defendant  had  sold 
his  vessel,  had  ceased  to  have  anything  to  do  with  her  or  her  concerns ; 
he  had  done  all  he  could  as  to  perfecting  the  sale :  and  the  only  case 
against  him  was  that  the  vendee  had  not  performed  some  of  the  requi- 
sites of  the  registration  acts.  There  was  an  entire  absence  of  the  cir- 
cumstance of  possession,  or  control  of,  or  interest  in  the  ship,  which  are 
to  be  found  in  the  present  case.  Toung  v.  Brander,  therefore,  is  not  at 
all  inconsistent  with  the  plaintiff's  proposition  in  the  case  at  bar.  In 
Briggs  V.  Wilkinson,  7  B.  &  C.  80  (E.  C.  L.  R.  vol.  14),  the  mortgagor 
of  the  ship  continued  to  make  contracts  as  managing  owner.  The  mort- 
gagee completed  his  title  on  the  registry,  but  did  not  take  possession  or 
interfere  in  the  concerns  of  the  ship :  and  it  was  loo^t  properly  held 

(a)  Cited  in  Ry.  k  Moo.  42. 
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that  hk^  was  not  liable,  by  reason  of  the  legal  ownership,  on  the  mort- 
gagor'8  contracts.  It  may  be  observed  that  the  counsel  for  the  defendant, 
Sir  James  Scarlett  and  Baron  Parke,  distinguish  the  case  from  those 
where  repairs  or  stores  have  been  ordered  by  the  master,  who,  they  state, 
is  of  necessity  the  agent  of  the  owners  if  employed  generally  by  them. 
Lord  Tenterden  refers  to  the  mortgagee  never  interfering  with  the 
♦coDcerns  of  the  ship.  And  Mr.  Justice  Bay  ley  properly  treats  r^itooq 
the  case  as  one  where  the  defendant  had  merely  the  legal  owner-  ^ 
ship  as  mortgagee.  In  Frazer  v.  Marsh,  13  East,  238,  Lord  Ellcnbo- 
nmgh  relies  on  the  fact  of  the  registered  owner  having  divested  himself, 
by  the  charter-party,  of  all  control  and  possession  of  the  vessel,  for  the 
time  being,  in  fsvonr  of  another  who  has  all  the  use  and  benefit  of  it. 
When  I  find  observations  as  to  the  fact  of  the  control  and  possession, 
sod  the  benefit  to  the  party,  occurring  in  so  many  cases,  I  should  feel  it 
difficult  to  say  that  the  control  and  possession  remaining  in  the  party 
who  is  or  may  be  benefited  by  the  supplies  is  not  matter  to  be  considered 
by  a  jury. 

In  Reeve  v.  Davis,  1  A.  &  E.  312  (E.  G.  L.  R.  vol.  28),  the  charterer 
of  the  steam  vessel  in  question  was  the  captain,  to  whom  she  had  been 
let  by  the  defendants  for  twelve  months :  and  the  only  pretence  for  the 
defendants'  liability  was  from  the  fact  of  the  defendants  having  to  keep 
the  engines  in  repair.  The  counsel  for  the  defendants  relied  on  the  fact 
of  the  owners  having  given  up  their  legal  control  at  the  time,  of  their 
having  retained  no  control  over  the  vessel,  and  having  no  right  to  go  on 
board  of  her,  and  on  the  charterer  being  bound  to  do  the  repairs  with  an 
immaterial  exception.  Lord  Denman,  in  his  judgment,  refers  to  the 
control  over  the  vessel  as  a  material  point.  Mr.  Justice  Littledale,  after 
laying  down  the  general  rule  as  to  the  prim£  facie  liability  of  the  owner, 
says  that  the  party  for  whose  profit  the  ship  is  in  reality  employed  at  the 
time  has  the  benefit  of  the  work  done  on  board,  and  is  liable  to  the  trades- 
men who  does.  The  case  of  repairs  done  to  a  house  or  a  ship  or  a  carriage 
were  mentioned  *in  the  argument  in  the  present  case:  and  I  r^cooA 
qnite  agree  that  they  stand  on  the  same  footing  as  repairs  done  to  ^ 
ships,  with  regard  to  the  ownership  not  being  the  necessary  criterion  of 
the  liability.  But  I  do  not  agree  that  the  ownership  is  not  of  great 
importance  in  ascertaining,  as  a  question  of  fact,  to  whom  the  credit  was 
given  and  with  whom  the  credit  was  made. 

In  applying  to  the  present  case  the  principles  to  be  deduced  from  the 
authorities,  and  from  the  general  rules  of  law,  I  cannot  say  that  I  am 
satisfied  that  there  was  no  evidence  to  go  to  the  jury  in  a  case  where  the 
defendant  remained  the  legal  and  to  some  extent  the  beneficial  owner, 
where  he  retained  the  possession  and  control  of  the  vessel  for  the  security 
of  his  purchase-money,  and  was  to  have  a  direct  interest  in  her  profits 
for  the  payment  of  his  parchase-money,  where  he  was  by  the  contract 
to  do  the  general  bulk  of  the  repairs,  and  probably  to  supply  the  matters 
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in  question,  and  where  there  was,  as  I  think,  evidence  for  the  jury  of 
his  having  concurred  in  the  nomination  of  the  captain,  and  of  his  being 
in  the  relation  of  owner  to  the  new  captain,  and  where  the  goods  were 
received  on  board  the  vessel  whilst  under  the  direct  control  of  his  own 
agents,  and  where  he  was  to  receive  benefit  from  them  by  getting  paid 
out  of  the  freight  if  they  enabled  the  vessel  to  be  in  a  state  satisfactory 
to  the  Emigration  Commissioners,  and  where,  in  the  probable  event, 
which  actually  happened,  of  the  executory  contract  going  oflF,  he  had  the 
whole  benefit  of  the  goods  for  himself. 

I  am  not  to  consider  whether  the  present  verdict  waa  satisfactory,  or 
whether  a  contrary  verdict  might  not  have  been  equally  or  more  satis- 
factory, the  rule  not  having  been  granted  as  on  a  verdict  against  evi- 
*^^n  ^®^^®>  *which  I  individually  was  inclined,  at  the  time  of  the 
^  motion,  to  think  was  the  real  question,  and  as  to  which  I  have 
formed  no  decided  opinion :  but  it  is  sufficient  for  the  decision  of  thU 
rule  to  say  that  I  am  not  satisfied  that  there  teas  no  evidence  to  go  to  the 
jury.  And,  in  so  deciding,  I  do  not  intend  in  the  least  to  interfere  with 
the  rule  of  law,  now  so  perfectly  well  settled,  that  these  questions  are 
pure  questions  of  contract  and  credit,  which,  like  all  other  questions  of 
goods  sold  or  work  done,  are,  where  there  is  any  evidence,  to  be  decided 
by  the  jury,  who  are  to  take  into  their  consideration  all  the  circumstances 
of  the  case.  Role  discharged. 


DOE  on  the  demise  of  BENJAMIN  AGAR  and  ROBERT  ROBIN. 
SON  ROCLIFFE  v.  JAMES  BROWN. 

Where  a  party,  entitled  to  a  remainder  in  tail  expectant  upon  the  determination  of  a  life  estate, 
grants  a  term  of  years  to  commence  immediately,  the  grantee,  without  entry,  takes  an  imme- 
diate vested  estate  carved  out  of  the  remainder;  stat.  4  Ann.  e.  16,  i.  9,  making  the  oonvey- 
ance  as  effectual  as  if  attornment  had  been  made  by  the  tenant  of  the  particular  estate. 

Ejectment  for  lands  in  Yorkshire. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  last  Yorkshire 
Summer  Assizes,  a  verdict  was  found  for  the  plaintiff,  subject  to  a  case, 
the  material  parts  of  which  were  as  follows. 

Henry  Duncombe,  being  seised  in  fee  of  the  premises  in  question, 
•Icvised  them  to  his  nephew  Thomas  Duncombe  for  his  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  remainder  to  the  use  of 
the  first  son  of  the  body  of  the  said  Thomas  in  tail  male,  with  remain- 
lers  over,  and  died  seised  in  1818.  Thomas  Duncombe,  the  tenant  for 
^       -  life,  entered,  and  died  on  7th  *December,  1847,  leaving  Thomas 

*'-'  SHngsby  Duncombe  his  eldest  son. 

By  indenture  of  28th  October,  1820,  between  the  said  Thomas 
Slingsby  Duncombe  of  the  1st  part,  Edward  Cullingworth  of  the  2d 
part,  William  Loe  of  the  8d  part,  and  William  Hall,  a  trustee  for 
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Cullingworth,  of  the  4th  part,  after  reciting  various  money-lending 
transactions  among  the  parties  of  the  first  three  parts,  in  consideration 
of  a  certain  agreement  between  them,  and  of  the  delivering  up  of  certain 
indentures  relating  to  the  transactions,  and  for  other  considerations, 
"and  also  for  and  in  consideration  of  the  further  sum  of  10«.  by  the 
said  William  Hall  to  the  said  Thomas  Slingsby  Duncombe  paid,  he  the 
said  Thomas  Slingsby  Duncombe  granted,  bargained,  sold,  and  demised 
anto  the  said  William  Hall,  his  executors,"  &c.,  the  premises  so  devised 
by  Henry  Duncombe,  to  have  and  to  hold  the  same  unto  the  said  Wil- 
liam Hall,  his  executors,  &c.,  "  from  the  day  next  before  the  day  of  the 
date  of  the  said  indenture,  for  the  term  of  ninety-nine  years  thence  next 
eDsuing,  but  subject  nevertheless  and  without  prejudice  to  the  life 
estate  and  interest  of  the  said  Thomas  Duncombe,"  on  trusts  to  secure 
payment  of  an  annuity  of  440Z.  granted  by  Thomas  Slingsby  Duncombe 
to  Edward  Cullingworth,  with  a  proviso  for  the  cesser  of  the  term  on 
payment  in  full. 

By  indenture  of  26th  February,  1821,  between  Thomas  Slingsby 
Duncombe  of  the  Ist  part,  Thomas  Knight  of  the  2d  part,  John  Wilson 
of  the  3d  part,  the  said  Edward  Cullingworth  of  the  4th  part,  and  the 
said  William  Hall  of  the  5th  part,  inter  alia,  for  the  considerations 
therein  mentioned,  and  for  securing  the  payment  of  an  annuity  of  125Z. 
(which,  by  a  deed  recited  in  the  case,  had  been  assigned  by  Thomas 
Slingsby  Duncombe  to  Hall,  in  trust  *for  Knight,  Wilson,  and  r+oqq 
Cullingworth),  Thomas  Slingsby  Duncombe  *«  did  grant,  bargain,  ^ 
sell,  and  demise  unto  the  said  William  Hall,  his  executors,"  &c.,  the 
premises  devised  to  Henry  Duncombe,  "  to  hold  the  same  unto  the  said 
William  Hall,  his  executors,"  &c.,  for  the  term  of  ninety-nine  years 
from  the  day  next  before  the  date  of  the  said  indenture,  if  the  said 
Thomas  Slingsby  Duncombe  should  so  long  live,  subject  nevertheless  to 
the  life  estate  and  interest  of  Thomas  Duncombe,  in  trust  to  secure 
payment  of  the  annuity  of  125L 

By  indenture  of  4th  September,  1822,  between  Thomas  Slingsby 
Duncombe  of  the  Ist  part,  Thomas  Knight  of  the  2d  part,  Edward  Cul- 
lingworth of  the  3d  part,  and  William  Hall  of  the  4th  part,  Thomas 
Slingsby  Duncombe  granted,  bargained,  sold,  and  demised  unto  the  said 
William  Hall,  his  executors,  &c.,  all  the  premises  devised  by  Henry 
Duncombe,  to  have  and  to  hold  the  same  unto  the  said  William  Hall,  his 
executors,  &c.,  for  the  term  of  ninety-nine  years  from  the  day  next  be- 
fore the  date  of  the  said  indenture,  if  the  said  Thomas  Slingsby  Dun- 
combe should  so  long  live,  subject  to  the  life  estate  and  interest  of 
Thomas  Duncombe,  in  trust  to  secure  payment  of  an  annuity  of  165Z. 
granted  by  Thomas  Slingsby  Duncombe  to  William  Hall,  in  trust  for 
Knight  and  Cullingworth. 

By  indenture  of  28th  October,  1822,  between  Edward  Cullingworth 
of  the  1st  part,  William  Hall  of  the  2d  part,  and  John  Hearon  of  the 
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3d  part,  reciting  the  indenture  of  28th  October,  1820,  in  consideration 
of  990Z.  paid  by  Hall  to  Cullingworth  for  the  purchase  of  one-fourth 
part  of  the  annuity  of  440Z.,  and  of  10«.  paid  by  Hearon  to  Culling- 
worth, Cullingworth,  at  Hall's  request,  bargained,  sold,  and  assigned  to 
John  Hearon,  his  executors,  fcc,  "  the  said  annuity  of  440^.,  together 
with  the  said  indenture,  to  have  and  hold  the  said  annuity  and  other  the 
j^qqin  *premises"  unto  Hearon,  his  executors,  &c.,  from  the  day  of  tlie 
-■  date  of  the  indenture,  for  the  life  of  Thomas  SHngsby  Dancombe, 
upon  trust  for  Edward  Cullingworth  as  to  three-fourths  and  for  William 
Hall  as  to  one-fourth. 

The  case  then  set  out  the  will  of  William  Hall,  of  which  Joseph  Agar 
and  William  Champney  were  executors  and  trustees;  and  stated  the 
death  of  Champney  in  Hall's  lifetime,  and  the  death  of  Hall  on  loth 
June,  1828 ;  and  also  set  forth  an  indenture  of  2d  August,  1828,  by 
which  all  legal  and  equitable  interest  in  the  annuities  and  estates  which 
had  belonged  to  William  Hall  then  deceased  were  conveyed  by  Joseph 
Agar  (in  execution  of  the  trusts  contained  in  Hall's  will)  to  Thomas 
Gregory  and  George  Lawton,  their  executors,  &c. 

By  indentures  of  lease  and  release  of  20th  and  2Ist  May,  1829,  the 
release  being  made  between  Thomas  Slingsby  Duncombe  of  the  1st  part, 
George,  Earl  of  Chesterfield,  of  the  2d  part,  and  William  Eaton  Sf  ousley 
and  Charles  Clarke  of  the  3d  part,  Thomas  Slingsby  Duncombe  con- 
veyed all  his  estates  in  Yorkshire,  subject  to  the  life  estate  of  Thomas 
Duncombe  and  to  the  several  charges  then  affecting  the  same,  to  and  to 
the  use  of  Mousley  and  Clarke,  their  heirs,  &c.,  by  way  of  mortgage,  for 
securing  to  the  Earl  of  Chesterfield  53,847^. :  and  Thomas  Slingsby 
Duncombe  covenanted  to  levy  a  fine  with  proclamations ;  which  T*as  duly 
levied  in  Trinity  Term,  1851. 

By  indenture  of  20th  November,  1830,  between  Thomas  Gregory  and 
George  Lawton  of  the  1st  part,  Joseph  Agar  of  the  2d  part,  William 
Hutchinson  Hearon  of  the  3d  part,  John  Wilson  and  William  Taite  of 
the  4th  part,  Edward  Cullingworth  of  the  5th  part,  Joseph  Bilton  Wil- 
son of  the  6th  part,  and  Richard  Wormald  of  the  7th  part,  after  reciting 
^oQ--.  the  indenture  of  28th  October,  1820,  the  *indenture  of  28th  Oc- 
-^  tober,  1822,  the  will  of  the  said  William  Hall,  his  death  and  the 
proof  of  his  will  by  Joseph  Agar,  the  indenture  of  2d  August,  1828,  the 
death,  as  the  fact  was,  of  the  said  John  Hearon  on  the  11th  July,  1828, 
and  the  appointment  by  his  will  of  the  said  William  Hutchinson  Hearon 
as  his  executor,  and  the  proof  of  the  same  will,  and  a  certain  agreement, 
it  was  witnessed  that,  in  pursuance  of  the  said  agreement  and  in  con- 
sideration of  1000?.  to  the  said  Thomas  Gregory  and  George  Lawton 
paid  by  the  said  John  Wilson  and  William  Taite,  with  the  consent  and 
approbation  of  the  said  Joseph  Agar,  being  the  full  consideration  for  the 
purchase  of  the  said  fourth  part  or  share  of  the  said  annuity  of  440/., 
Thomas  Gregory,  George  Lawton,  Joseph  Agar,  and  William  Hutchin- 
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SOD  Hearon,  according  to  their  respective  estates,  rights,  and  interests 
in  the  said  annuity  and  premises,  bargained,  sold,  and  assigned  unto  the 
said  Joseph  Bilton  Wilson,  his  executors,  &c.,  all  the  said  annuity  of 
440/.,  and  all  the  estate,  right,  title,  interest,  trust,  possession,  property, 
possibility,  claim,  and  demand  whatsoever,  as  well  legal  as  equitable,  of 
them  the  said  Thomas  Gregory,  George  Lawton,  Joseph  Agar,  William 
Hutchinson  Hearon,  and  Edward  Cullingworth,  or  any  of  them,  of,  in, 
to,  or  out  of  the  said  annuity  and  premises  or  any  of  them,  or  any  part 
thereof,  respectively,  upon  trusts  therein  mentioned :  "  and,  for  the  con- 
siderations therein  before  mentioned,  the  said  Thomas  Gregory,  George 
Lawton,  Joseph  Agar,  and  William  H.  Hearon,  according  to  their  re- 
spective estates,  rights,  and  interests  in  the  premises,  and  at  the  request 
and  by  direction  of  the  said  Edward  Cullingworth,  and  at  the  nomination 
and  appointment  of  the  said  Edward  Cullingworth,  as  well  as  of  the 
said  John  Wilson  and  William  Taite,  bargained,  sold,  and  assigned  unto 
the  said  Richard  Wormald,  hid  executors,"  &c.,  the  messuages  r^qq/^ 
*and  other  premises  in  and  by  the  said  indenture  of  28th  October,  *- 
1820,  granted  and  demised,  and  all  the  estate,  &c.,  at  law  and  in  equity, 
of  them  the  said  Thomas  Gregory,  George  Lawton,  Joseph  Agar,  and 
William  Hutchinson  Hearon,  every  or  any  of  them,  of,  in,  or  to  the  same 
premises.  To  have,  &c.,  the  said  premises  unto  the  said  Richard  Wor* 
maid,  his  executors,  &c.,  upon  trusts  as  therein  mentioned. 

The  said  Joseph  Agar,  by  his  will  dated  24th  December,  1841,  and 
two  codicils  thereto,  dated  respectively  30th  January,  1844,  and  Slst 
Jnly,  1846,  all  duly  executed  and  attested,  appointed  Benjamin  Agar 
and  Robert  Robinson  Roclifie  (the  lessors  of  the  plaintiff)  and  Joseph 
Peart  his  executors.  He  died  on  13th  January,  1847;  and  the  said 
will  and  codicils  were  duly  proved  on  12th  February,  1847,  by  the  said 
lessors  of  the  plaintiff.  Peart  having  renounced  probate. 

In  February,  1843,  the  said  Richard  Wormald  died,  having  made  his 
will,  by  which  he  appointed  Harriet  Wormald  his  sole  executrix ;  who, 
on  17th  March,  1843,  proved  his  said  will.  The  said  three  annuities 
of  440^.,  125/.,  and  166/.,  were  duly  paid  by  the  said  Thomas  Slingsby 
Buncombe  up  to  1st  January,  1834,  when  they  fell  in  arrear.  The  said 
Edward  Cullingworth  died  in  December,  1841,  leaving  William  Singleton 
his  executor.  In  Hilary  Term,  1848,  the  said  Harriet  Wormald  brought 
an  action  of  ejectment  to  recover  the  said  premises,  and  obtained  judg- 
ment, and  received  the  rents  due  on  Lady  Day,  1848,  and  for  some 
lime  afterwards. 

On  5th  June,  1848,  the  said  Thomas  Slingsby  Duncombe,  in  obe- 
dience to  a  decree  of  the  High  Court  of  Chancery  bearing  date  14th 
April,  1848,  execated  a  disentailing  deed  of  the  said  lands,  tenements, 
hereditaments,  and  premises  to  the  said  William  Eaton  Monsley  and 
Charles  *Clarke,  and  their  heirs,  to  hold  the  same,  subject  to  the  r*Qq7 
several  charges  and  encumbrances  affecting  the  same  at  the  time  ^ 
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of  the  execution  of  the  said  indenture  of  mortgage  of  21st  May,  ISiiO, 
to  and  to  the  use  of  the  said  William  Eaton  Mousley  and  Charles  Clarke, 
their  heirs  and  assigns  for  ever,  subject  to  the  equity  of  redemption 
then  subsisting  in  the  said  premises. 

By  indenture  of  1st  July,  1849,  made  between  the  said  Benjamin 
Agar  and  Robert  Robinson  Rocliffe  of  the  1st  part,  William  Singleton 
of  the  2d  part,  William  Gray,  John  Kirlew,  and  John  Singleton  of  the 
8d  part,  the  said  John  Singleton  of  the  4th  part,  Thomas  Knight  of 
the  5th  part,  Thomas  Bulmer  of  the  6th  part,  Elizabeth  Wallis  of  the 
7th  part,  Thomas  Slingsby  Buncombe  of  the  8th  part,  the  Earl  of 
Chesterfield  of  the  9th  part,  and  William  Eaton  Mousley  and  Charles 
Clarke  of  the  10th  part,  after  reciting,  amongst  other  things,  that  the 
said  William  Eaton  Mousley  and  Charles  Clarke,  in  pursuance  of  the 
powers  for  that  purpose  vested  in  them  by  the  said  indentures  of  21st 
May,  1829,  and  5th  June,  1848,  and  at  the  request  and  by  the  direction 
as  well  of  the  said  Thomas  Slingsby  Duncombe  as  of  the  said  Earl  of 
Chesterfield,  had  caused  all  the  premises  to  be  put  up  for  sale  by  public 
duction,  and  that  the  said  annuity  of  1652.  was  then  vested  in  the  said 
Benjamin  Agar  and  Robert  Robinson  Rocliffe,  as  executors  of  the  said 
Joseph  Agar,  the  executor  (Jf  the  said  William  Hall,  in  trust  for  the 
several  persons  parties  thereto  of  the  2d,  8d,  4th,  5th,  6th,  and  7th 
parts,  and  that  there  was  a  sum  due  for  arrears,  and  that  the  said  Ben- 
jamin Agar  and  Robert  Robinson  Rocliffe,  at  the  request  and  by  the 
direction  of  the  several  parties  thereto,  had  agreed  to  accept,  for  the 
^  5Q-.  repurchase  and  in  full  satisfaction  of  the  said  annuity  *and  of 
^  the  arrears  thereof,  40972.  18«.  10(2. :  it  was  witnessed  that,  for 
the  considerations  therein  mentioned,  they  the  said  Benjamin  Agar 
and  Robert  Robinson  Rocliffe,  with  the  privity  of  the  said  Thomas 
Slingsby  Duncombe  and  the  Earl  of  Chesterfield,  and  by  the  direction, 
&c.,  assigned  and  surrendered  to  the  said  William  Eaton  Mousley  and 
Charles  Clarke,  the  said  demised  premises,  and  all  the  estate,  right, 
title,  interest,  term  and  terms  of  years,  claim  and  demand,  both  at 
law  and  in  equity,  of  them  the  said  Benjamin  Agar  and  Robert  Robinson 
Rocliffe,  in,  to,  out  of,  or  upon  the  same  premises,  to  the  intent  that  all 
the  residue  which  was  then  unexpired  of  the  said  term  of  ninety-nine 
years,  and  all  other,  if  any,  the  estate,  term,  and  interest  of  them  the 
said  Benjamin  Agar  and  Robert  Robinson  Rocliffe  in  the  premises, 
might  be  merged  and  extinguished  in  the  reversion,  freehold,  and  in- 
heritance, and  be  for  ever  thenceforth  freed  and  absolutely  discharged 
of  and  from  all  the  trusts  of  the  said  indenture  of  4th  September,  1822. 

By  another  indenture  of  1st  July,  1849,  to  which  the  said  Harriet 
Wormald,  Thomas  Slingsby  Duncombe,  William  Eaton  Mousley,  and 
Charles  Clarke,  George  Earl  of  Chesterfield,  Thomas  Wood  Wilson 
and  others  were  parties,  after  reciting  and  witnessing  as  therein  con- 
tained, it  was  witnessed  that  the  said  Harriet  Wormald,  with  the  privity 
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of  the  said  Thomas  Slingsby  Duncombe,  George,  Earl  of  Chesterfield, 
Thomas  Wood  Wilson,  and  several  other  parties  thereto,  assigned  and 
surrendered  to  the  said  William  Eaton  Mousley  and  Charles  Clarke  the 
said  demised  premises,  to  the  intent  that  all  the  residue  which  was  then 
unexpired  of  the  said  term  of  ninety-nine  years  created  by  the  said 
indenture  of  28th  October,  1820,  might  be  merged  and  *extin-  r^qqa 
guished  in  the  reversion,  freehold,  and  inheritance  thereof,  and  ^ 
be  for  ever  thenceforth  freed  and  absolutely  discharged  of  and  from  all 
the  trusts  of  the  said  indenture  of  28th  October,  1820. 

By  indenture  of  3d  July,  1849,  made  between  the  said  William  Eaton 
Mousley  and  Charles  Clarke  of  the  1st  part,  the  said  Earl  of  Chester- 
field of  the  2d  part,  John  Dalton  and  John  Dalton  of  the  3d  part,  the 
said  Thomas  Slingsby  Duncombe  of  the  4th  part,  James  Brown  (the 
defendant)  of  the  5th  part,  and  John  William  Tottie  of  the  6th  part, 
the  said  William  Eaton  Mousley  and  Charles  Clarke,  with  the  privity 
and  approbation  of  the  said  Thomas  Slingsby  Dunr^mbe  and  George 
Earl  of  Chesterfield,  for  the  valuable  considerations  tnerein  mentioned, 
conveyed  all  the  said  estates  of  Copgrove,  Brearton,  &c.  (being,  amongst 
others,  the  premises  devised  as  before  mentioned  by  the  said  will  of  the 
said  Henry  Duncombe),  to  the  said  defendant  James  Brown  and  his 
heirs,  to  such  uses  as  James  Brown  should  appoint,  and,  in  default  of 
appointment,  to  him  and  his  assigns  for  life,  remainder  to  the  use  of 
Tottie,  his  executors,  &c.,  in  trust  for  Brown  during  his  life,  remainder 
to  the  use  of  Brown  and  his  heirs. 

Actual  entry  was  made  by  the  lessors  of  the  plaintiff*  on  the  premises 
previously  to  the  commencement  of  the  action. 

Each  party  to  be  allowed  to  refer  to  any  of  the  deeds,  instruments, 
and  probates  of  the  wills  which  relate  to  the  matter  of  this  case ;  and 
which  were  to  be  taken  as  part  of  the  case.  Memorials  and  enrolments 
of  all  such  of  the  before-mentioned  deeds  and  instruments  respectively 
as  by  law  were  required  to  be  registered  and  enrolled  were  duly  regis- 
tered and  enrolled. 

*The  said  Thomas  Slingsby  Duncombe  is  still  living.  r*^40 

The  question  for  the  Court  to  decide  is,  Whether  the  verdict  ^ 
should  be  entered  for  the  lessors  of  the  plaintiff*  or  for  the  defendant. 

The  case  was  argued  in  last  Easter  Term.(a) 

Matthews^  Serjt.,  for  the  plaintiff*. — The  interest  in  the  land  created 
by  the  indenture  of  26th  February,  1821,  is  now  an  existing  legal  term 
for  ninety-nine  years  in  possession,  and  is  vested  in  the  lessors  of  the 
plaintiff,  as  representing  Joseph  Agar,  the  executor  of  William  Hall, 
the  original  trustee.  The  deed  of  2d  August,  1828,  did  not  transfer 
from  Agar  those  estates  in  which  Hall  was  a  mere  trustee ;  and  it  is  not 
disputed  by  the  other  side  that,  if  this  interest  is  a  subsisting  legal  term, 
it  is  vested  in  the  lessors  of  the  plaintiff".    But  they  make  three  points* 

(a)  M»7  3d  and  Hh,  1853;  before  Lord  Campbell,  G.  J.,  Wightman,  Erie,  and  Crompton,  Ja. 
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First,  they  say  that  the  interest  created  by  the  indenture  of  28th  Octo- 
ber, 1820,  is  a  prior  legal  interest  still  subsisting,  and  consequently  that 
the  lessors  of  the  plaintiff  cannot  recover  in  ejectment ;  secondly,  that 
the  interest  created  by  the  indenture  of  26th  February,  1821,  merged 
in  that  created  by  the  indenture  of  4th  September,  1822,  which  last- 
mentioned  interest  was  surrendered  by  the  lessors  of  the  plaintiff  by 
the  deed  of  1st  July,  1849,  conveying  the  annuity  of  165/.,  which  the 
term  of  4th  September,  1822,  was  created  to  secure.  Thirdly,  that  the 
general  words  used  in  the  first  deed  of  1st  July,  1849,  operated  as  a 
surrender  of  all  legal  interest  whatsoever  belonging  to  the  lessors  of 
the  plaintiff.  In  considering  these  questions,  the  date  of  the  death  of 
Thomas  Buncombe  is  material.  He  died  in  1847 ;  before  that  date 
*^iin  T^^"^*''  Slingsby  Duncombe  had  no  legal  *estate  in  possession; 
^  he  was  but  tenant  in  tail  in  remainder.  Being  so,  he  could  not 
grant  a  term  of  years  in  possession ;  and  each  of  the  three  deeds  of 
28th  October,  1820,  26th  February,  1821,  and  4th  September,  1822, 
operated,  not  as  a  grant  of  a  term  in  possession,  but  as  passing  an 
interesse  termini.  An  interesse  termini  does  not  become  an  actual 
term  in  possession  till  the  person  entitled  to  it  enters.  The  interesse 
termini  created  by  the  deed  of  28th  October,  1820,  passed  by  various 
mesne  conveyances  to  Harriet  Wormald,  who,  in  1848,  recovered  in 
ejectment.  She,  by  the  second  indenture  of  1st  July,  1849,  surren- 
dered her  interest,  which  had  then  become  a  term  in  possession,  to 
Mousley  and  Clarke,  the  persons  in  whom  the  immediate  reversion  wad 
then  -vested ;  and  it  was  then  merged  and  gone.  It  will  be  said  that, 
if  the  interest  created  by  the  deed  of  26th  February,  1881,  still  sub- 
sists, it  was  a  remainder  immediately  expectant  upon  the  term  of  Har- 
riet Wormald,  and  consequently  would  prevent  the  merger  af  that  term 
in  the  subsequent  estate  of  Mousley  and  Clarke.  That  might  be  so,  if 
the  interest  of  the  lessors  of  the  plaintiff  had  then  been  a  legal  term ; 
but  until  entry,  which  completes  the  lease,  there  was  but  an  interesse 
termini ;  Watkins  on  Conveyancing,  by  Preston,  p.  208,  4th  edition : 
and  <^  an  interesse  termini  will  not  prevent  a  merger  of  two  estates, 
expectant  on  each  other,  though  it  be  interposed  between  them ;"  3 
Preston  on  Conveyancing,  120  (8d  edition) ;  and  p.  121-124,  where 
Salmon  v.  Swann,  Cro.  Jac.  619,  is  commented  on.  In  the  same  book, 
p.  207,  it  is  laid  down  generally  that  an  interesse  termini  will  neither 
cause  nor  prevent  a  merger.  The  interest  conveyed  to  Hall  by  the 
deed  of  4th  September,  1822,  was  no  legal  estate,  as  it  was  not  per- 
fected by  entry;  Chatfield  v.  Parker,  8  B.  &  C.  543  (E.  C.  L.  R.  vol.  15), 
♦3491  Mi"er  v.  ♦Green,  8  Bing.  92  (E.  C.  L.  R.  vol.  21),  S.  C.  2  Or. 
"'-'  &  J.  142.t  Even  if  it  could  operate  under  the  Statute  of  Uses, 
there  is  no  election  that  it  should;  Ilaigh  v.  Jaggar,  16  M.  &  W.  525. t(a) 
And  the  interest  created  by  the  deed  of  26th  February,  1821,  could 

(a)  See  Haigh  r.  Jaggar,  3  Ezch.  54.f 
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flot  merge  in  a  mere  interesse  termini.  Lastly,  as  to  the  supposed 
release  by  the  general  words  of  the  first  deed  of  1st  July,  1849.  Tho 
object  of  that  deed,  as  appears  by  the  recitals  in  it,  was  to  convey  the 
annuity  of  166?.,  and  to  put  an  end  to  the  term  of  4th  September, 
1822.  That  being  so,  the  general  words  will  be  restrained  by  the 
recitals. 

Cowling^  contri. — The  interest  which  passed  from  Thomas  Slingsby 
Buncombe  to  William  Hall  by  the  three  deeds  was,  in  each  case,  a 
legal  term  in  its  inception.  Thomas  Slingsby  Duncombc  had,  at  the 
time  he  executed  those  deeds,  a  vested  remainder  in  tail.  In  each  of 
them  there  is  a  valuable  consideration ;  and  even  the  nominal  consi- 
deration from  Hall  is  sufficient  to  pass  a  use.  The  passages,  cited  on 
the  other  side  from  Watkins  and  from  Preston,  are  quite  accurate  when 
applied  to  leases  at  common  law  by  a  person  in  possession.  In  such  a 
case,  entry  was  required  to  complete  the  lessee's  title ;  but,  at  common 
law,  the  lease  by  a  remainder-man  or  reversioner  did  not  operate  as  a 
lease ;  it  operated  as  a  grant  of  part  of  the  remainder  or  reversion. 
The  grantee  had  no  power  to  enter ;  and  his  grant  was  perfected,  not 
by  entry,  but  bv  the  attornment  of  the  tenant  in  possession.  And  this 
distinction  is  pointed  out  in  Watkins  on  Conveyancing,  by  Preston  (4th 
edition),  p.  204,  where  (after  the  passage  cited  from  p.  203  by  the 
other  side)  it  is  said :  «« So  a  grant  of  a  term  by  a  person  who  has  a 
reversion  or  remainder,  may  be  a  present  and  immediate  estate,  capable 
*of  enlargement,  before  entry."  At  common  law,  then,  the  r^o^q 
deed  of  28th  October,  1820,  would  have  been  a  grant  of  so  much  '- 
of  the  reversion,  imperfect  unless  Thomas  Duncombe  the  tenant  for  life 
attorned,  but  on  his  attornment  complete.  And  now,  since  stat.  4 
Ann.  c.  1^,  attornment  is  supplied ;  note  (4)  to  Thursby  v.  Plant,  1 
Wms.  Saund.  234  a.  But  the  deed  would  also  operate  as  a  convey- 
ance under  the  Statute  of  Uses.  In  Watkins  on  Conveyancing,  by 
Preston  (4th  edition),  p.  16,  it  is  said:  "A  term  also  created  by  bar- 
gain and  sale  (unless  from  the  form  of  the  limitation  it  is  an  interesse 
termini)  vests  immediately  and  becomes  an  actual  estate  on  the  execu- 
ti  jn  of  the  bargain  and  sale.'*  In  the  present  case,  the  operative  words 
of  the  deeds  are  the  ordinary  words  of  a  bargain  and  sale.  In  2  Pres- 
ton on  Conveyancing  (2d  edition),  p.  228,  the  authorities  are  collected ; 
and  it  is  said :  <<  From  the  cases  to  which  reference  has  been  made,  it 
was  easily  to  be  collected  that  a  particular  estate  for  years  might  be 
created  by  bargain  and  sale,  and  neither  entry,  attornment,  or  enrol- 
ment was  essential  to  the  efficacy  of  this  assurance.  The  bargain  and 
sale  passed  an  use,  and  the  use  was  executed  by  the  statute  of  27 
Henry  VIII.,  for  transferring  uses  into  possession,  and  the  use  became 
a  term,  in  other  words,  an  actual  estate ;  and  the  bargainee  was  without 
entry,  precisely  in  the  same  circumstances  as  a  lessee  at  the  common 
law  was  after  entry  or  attornment :"  except  as  to  the  right  to  maintain 

t2 
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trespass.  The  effect  of  a  deed  granting  a  term  out  of  a  reversion  is 
explained  in  4  Bac.  Abr.  846,  &c.,  (7th  ed.),  tit.  Leases  (N),  Com.  Dig. 
Attornment  (L).  The  result  is  that  each  of  the  three  terms  was  a 
legal  estate  in  its  first  inception ;  and,  if  that  be  so,  it  seems  to  be  con- 
n^QAA-i  ceded  that,  being  at  one  and  the  *same  time  in  Hall,  the  two 

-*  prior  legal  estates  would  merge  in  the  last  of  the  three  terms. 
But,  even  supposing  they  were  not  actual  estates,  still  the  acceptance 
of  a  second  interesse  termini  for  the  same  term  as  a  previous  one  ope- 
rates as  an  extinguishment  of  it;  Co.  Litt.  338  a;  note  (2)  to  the  same 
passage  in  the  11th  edition  (printed  in  Hargrave  and  Butler's  edition); 
Ive's  Case,  5  Rep.  11  a,  Sir  Moyle  Finch's  Case,  6  Rep.  63  a,  69  b. 
But,  if  for  any  reason  the  terms  were  not  merged  in  each  other,  the 
first  term,  created  by  the  deed  of  28th  October,  1820,  is  outstanding, 
as,  on  that  hypothesis,  it  was  not  surrendered  by  Harriet  Wormald  by 
the  second  deed  of  July  Ist,  1849,  to  Mousley  and  Clarke;  for,  though 
it  was  intended  to  be  a  surrender,  the  existence  of  an  intervening  estate 
prevents  it  from  operating  as  one ;  and  it  operates  as  a  conveyance. 
Lastly,  the  term  vested  in  the  lessors  of  the  plaintiff  was  surrendered 
by  the  first  deed  of  July  1st,  1849,  to  which  the  lessors  of  the  plaintiffs 
were  parties.  By  it  they  surrendered  to  Mousley  and  Clarke,  who 
were  then  owners  of  the  legal  estate  in  the  inheritance,  «  all  the  estate, 
right,  title,  interest,  term  and  terms  of  years,  claim  and  demand,  both 
at  law  and  in  equity,  of  them"  in  the  premises.  These  words  are  quite 
large  enough  to  include  the  term  granted  by  the  deed  of  26th  February, 
1821.  It  is  true  that,  by  the  recitals  in  the  deed,  it  appears  that  the 
principal  object  was  to  purchase  the  annuity  secured  by  the  deed  of 
4th  September,  1822,  and  that  there  was  no  intention  to  convey  the 
annuity  secured  by  the  deed  of  26th  February,  1821.  But,  though 
there  was  no  intention  to  purchase  all  the  annuities,  it  was  an  object 
of  the  deed  to  get  in  all  the  legal  estate ;  and  the  general  words  should 
not  be  restrained  so  as  to  frustrate  that  secondary  object.  As  to  the 
cases  of  Miller  v.  *Green,  8  Bing.  92  (E.  C.  L.  R.  vol.  21),(a)  and 

-'  Haigh  V.  Jaggar,  16  M.  &  W.  525,t  cited  on  the  other  side,  they 
both  turned  upon  the  point  of  pleading  and  on  the  doctrine  of  election, 
which  is  here  immaterial. 

Matthews^  Serjt.,  in  reply. — It  is  true  that  a  reversion  may  be  con- 
veyed :  but,  if  a  term  of  years  be  carved  out  of  a  reversion  and  conveyed, 
the  ordinary  incidents  of  a  lease  for  years  attach.  The  Statute  of 
Uses  requires  that  there  shall  be  a  party  seised  to  the  use ;  Watkins 
on  Conveyancing  (4th  ed.,  by  Preston),  137,  287,  238.  [Lord  Camp- 
bell, C.  J. — But,  supposing  this  so,  what  effect  on  the  interests  in  the 
terms  of  years  would  be  produced  by  Thomas  Slingsby  Duncombe 
becoming  tenant  in  tail  in  possession,  in  1847  ?]  That  would  not  con- 
vert an  interesse  termini  into  a  lease  in  possession^  unless  the  lessee 

(a)  S.  C.  2  Or.  A  J.  142.t 
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necessarily  took  by  way  of  use ;  but,  in  default  of  an  express  limitation 
by  way  of  use,  or  election,  whatever  may  operate  at  common  law  will 
80  operate ;  Haigh  v.  Jaggar,  Miller  v.  Green.  Further,  as  the  terms 
came  to  Agar,  the  lessor  of  the  plaintiff,  not  by  the  act  of  parties, 
but  by  operation  of  law,  there  would  be  no  merger  by  their  coming 
together  in  him.  It  is  true  that  an  acceptance  of  a  term  by  one 
already  in  possession  of  a  term  has  the  effect  of  a  surrender  of  the 
entire  term ;  but  that  applies  only  to  leases  in  possession.  Stat.  4 
Ann.  c.  16,  s.  9,  has  no  application.  The  attornment  which  that 
statute  supplies  takes  effect  according  to  the  interest  which  the  land- 
lord, the  party  to  whom  the  attornment  is  made,  had  at  the  time.  But 
here  the  termor  had  not  an  interest  which  could  be  perfected  by  attorn- 
ment, so  as  to  become  an  interest  in  possession.  The  terms  were 
created  to  secure  the  annuities,  not  to  give  the  parties  possession. 
[Lord  *Campbell,  C.  J. — One  would  suppose  the  words  "  bargain  r^,oA(^ 
and  sale"  to  be  introduced  for  the  very  purpose  of  introducing  *• 
the  effect  of  the  Statute  of  Uses.]  That  is  foreign  to  the  object  of  the 
parties  to  the  transaction;  and  the  Court  will  look  to  that  object; 
Goodtitle  dem.  Edwards  v.  Bailey,  2  Cowp.  697,  600. 

Our,  adv.  vult. 

Lord  Campbell,  C.  J.,  in  this  Term  (June  18th),  delivered  the  judg- 
ment of  the  Court. 

In  this  case  the  argument  turned  upon  the  question  whether  certain 
deeds  purporting  to  be  demises  for  ninety-nine  years,  made  by  Mr. 
Thomas  Slingsby  Duncombe  whilst  tenant  in  tail  in  remainder  of  the 
premises  in  question,  and  in  the  lifetime  of  his  father,  tenant  for  life  of 
the  same  premises,  operated  by  way  of  interesse  termini  only,  or  created 
an  estate  in  the  premises. 

In  order  to  make  out  any  case  on  the  part  of  the  lessors  of  the  plain- 
tiff, it  was  necessary  for  them  to  establish  that  the  deeds  in  question 
operated  merely  by  way  of  interesse  termini,  and  not  so  as  to  create 
any  estate.  If  they  operated  as  a  conveyance  of  part  of  the  remainder, 
the  plaintiff's  case  would  be  answered  in  two  ways.  First,  the  lease  of 
26th  February,  1821,  on  which  this  ejectment  was  brought,  would  be 
merged  in  the  subsequent  term  of  the  4th  September,  1822,  by  the 
same  lessor  to  the  same  lessee.  And,  secondly,  if  the  plaintiff's  lease 
were  kept  alive,  the  legal  title  under  it  could  not  vest  in  possession, 
because  a  prior  term  of  years  of  the  28th  October,  1820,  would  have 
been  prevented  from  merging  in  the  inheritance  under  a  deed  of  1st 
July,  1849,  by  reason  of  the  plaintiff's  term  intervening  between  such 
prior  term  and  the  inheritance.  If  the  *plaintiff 's  term  was  in  r-^QA,j 
existence  as  a  term  at  the  time  of  the  intended  surrender  of  1st  •- 
July,  1849,  that  deed  could  not  have  operated  as  a  surrender,  but  would 
have  operated  as  a  grant  of  the  prior  term  to  the  owners  of  the  inherit- 
ance ;  and  such  prior  term,  not  merging,  by  reason  of  the  plaintiff's 
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term  intervening,  would  bar  the  right  of  the  lessors  of  the  plaintiff 
under  their  term. 

To  prevent  such  effect  of  the  terms,  the  plaintiff  was  obliged  to  con. 
tend  that  the  deeds  operated  only  by  way  of  contract  to  pass  an 
interesse  termini,  and  that,  in  the  absence  of  any  election,  they  could 
not  have  passed  any  estate  under  the  Statute  of  Uses,  but  must  be 
taken  as  operating  at  common  law.  And  that  no  estate  was  created 
under  them  until  the  entry  made  under  the  one  on  which  an  ejectment 
was  brought,  and  the  possession  recovered  by  Harriet  Wormald,  and  * 
until  the  lessors  of  the  plaintiff  entered  under  their  lease  before  the 
present  ejectment. 

Several  nice  questions  were  argued  as  to  what  might  have  been  the 
result  if  those  deeds  had  operated  by  way  of  interesse  termini,  and  as 
to  how  far  they  might  have  operated  under  the  Statute  of  Uses.  But 
we  think  that  we  are  not  called  upon  to  decide  any  of  these  questions ; 
as  we  are  of  opinion  that  the  deeds  operated  as  a  conveyance  of  part 
of  the  remainder  under  which  an  estate  for  years  was  carved  out  of  the 
remainder,  and  vested  at  once  in  the  respective  lessees,  by  virtue  of  the 
Statute  of  Anne,  which  gives  operation  to  such  deeds  in  the  sanie 
manner  as  if  an  actual  attornment  had  taken  place. 

At  common  law,  reversions  and  remainders,  lying  in  grant  and  not 
being  capable  of  being  perfected  by  livery,  as  in  the  case  of  the  grant 
of  a  freehold,  or  by  entry  in  the  case  of  the  grant  of  a  leasehold  interest, 
*<14«T  required,  for  many  purposes,  an  attornment  of  the  tenant  of  the 
■^  *particular  preceding  estate:  but,  where  such  attornment  was 
obtained,  the  reversion  or  remainder,  or  the  estate  carved  out  of  it, 
vested  so  as  to  give  the  grantee  the  right  to  the  rents  and  services 
attached  to  the  reversion,  and,  since  stat.  32  H.  8,  c.  34,  to  sue  on  any 
covenant  running  with  the  reversion.  The  effect  of  this  doctrine  with 
regard  to  leases  carved  out  of  the  reversion  or  remainder  is  very  dis- 
tinctly stated  in  Bac.  Abr.  tit.  Leases  (N),  vol.  4,  p.  846  (7th  ed.).  If 
the  grantees  of  such  leases  could  not  obtain  an  attornment,  they  might 
at  their  election  treat  the  grant  as  an  interesse  termini :  but,  where 
they  obtained  the  attornment,  the  grant  operated  as  a  conveyance  of 
so  much  of  the  reversion.  The  statute  of  4  Ann.  c.  16,  s.  9,  now  makea 
all  grants  of  manors  or  rents,  or  of  the  reversion  or  remainder  of  any 
messuages  or  lands,  effectual  to  all  intents  and  purposes,  without  any 
attornment  of  the  tenants  of  the  manors  or  of  the  lands  out  of  which 
the  rent  shall  be  issuing,  or  of  the  particular  tenants  upon  whose  estates 
any  such  reversions  or  remainders  shall  and  may  be  expectant  or 
depending,  as  if  their  attornment  had  been  had  and  made. 

We  must  therefore  consider  these  deeds  as  grants  of  interests  out  of 
a  remainder  to  which  the  tenants  of  the  preceding  estates  have  attorned : 
and  the  case  then  falls  directly  within  the  rule — as  laid  down  in  the 
passage  in  Bacon  s  Abridgment :  and  we  must  hold  that  the  estates 
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passed  by  way  of  grant  of  the  terms  carved  out  of  Thomas  Slingsby 
Dancombe's  remainder,  and  vested  at  once  in  the  lessees. 

The  foundation  of  the  plaintiff's  case  therefore  failed :  and  our  judg- 
ment must  be  for  the  defendant.  Judgment  for  the  defendant. 


♦THOMAS  ANDREWS  v.  WILLIAM  HAILES.    May  24.  [*349 

A  teoADt  encroached  on  waste  land,  not  belonging  to  his  landlordi  separated  from  his  holding  only 
by  a  road.  He  bnilt  on  the  encroaohment^  and  continued  to  occupy  it,  at  a  part  of  his  holding 
and  ancillary  to  the  occupation  thereof,  for  more  than  twenty  years.  He  then  gave  up  the 
original  holding  to  his  landlord,  but  claimed  to  retain  the  encroachment  as  his  own.  In  eject- 
ment by  the  landlord : 

Ileld :  that  an  encroachment  made  under  such  circumstances  is,  as  between  landlord  and  tenant, 
to  be  presumed  to  be  part  of  the  holding :  that  it  rested  on  the  defendant  to  show  by  other 
facts  that  the  encroachment  was  not  made  as  part  of  the  holding;  and  that  the  mere  interven- 
tioD  of  the  road  did  not  rebut  the  prima  facie  presumption. 

Ejectment  for  certain  buildings  and  land  situate  in  Essex. 

Defendant  appeared  for  all  the  premises  mentioned  in  the  writ.  On: 
the  trial,  before  Coleridge,  J.,  at  the  last  Spring  Assizes  for  Essex,, 
evidence  was  given  that  the  premises  in  question  consisted  of  a  bake- 
house, barn,  and  stable.  The  defendant  had  been  tenant  from  year  to 
year,  for  twenty-three  or  twenty-four  years,  first  to  the  plaintiff's  father, 
who  died  in  1847,  and  then  to  the  plaintiff,  of  a  farm-house  with  appur- 
tenances. This  property  extended  to  a  high  road,  on  the  other  side  of 
which  was  waste  land  open  to  the  road.  More  than  twenty  years  before 
the  commencement  of  this  action,  the  defendant  took  in  a  small  portion 
of  this  waste  land,  opposite  to  the  farm-house  which  he  held,  and  on 
the  other  side  of  the  road  and  immediately  adjoining  to  it.  He  built 
upon  the  land  so  taken  in  by  him  a  bake-house  and  ofiSces,  which  he 
occupied  along  with,  and  as  part  of,  the  farm  offices :  and  the  land  so 
built  upon  constituted  the  premises  now  in  dispute.  The  defendant  had 
held  the  whole  ever  since,  paying  no  additional  rent.  He  was  always 
rated  for  the  premises  in  question,  and,  also,  was  always  rated  sepa- 
rately for  the  premises  which  he  originally  held  of  the  plaintiff's  father. 
In  July,  1860,  the  plaintiff  gave  the  defendant  notice  to  quit  r^jcocA 
*<<the  house  and  premises,  with  the  appurtenances,  situate,"  &c.,  '- 
^(  which  you  hold  of  me  as  tenant  thereof.''  The  defendant,  at  the  expi- 
ration of  the  notice,  gave  up  to  the  plaintiff  the  premises  which  he  had 
originally  taken,  but  refused  to  give  up  possession  of  the  land  which  he 
had  taken  in  from  the  waste :  and  for  this  land  the  action  was  brought. 
The  counsel  for  the  defendant  contended  that  the  plaintiff  showed  no 
title,  and  that  defendant  had  acquired  a  right  to  the  premises  by  twenty 
years'  possession.  The  learned  Judge  directed  a  verdict  for  the  plain- 
tiff, if  the  jury  believed  the  above  facts  and  were  satisfied  as  to  the 
identification  of  the  premises  (as  to  which  there  was  some  dispute). 
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Verdict  for  plaintiff.  Leave  was  given  to  move  to  enter  a  verdict  for 
defendant  on  the  objection  taken :  the  Court,  if  it  was  a  question  of 
fact,  to  draw  such  inferences  as  a  jury  ought  to  draw. 

In  last  Easter  term,  M,  Chambers  obtained  a  rule  Nisi  accordingly. 

Shee,  Serjt.,  and  J7.  Sawkins  showed  cause.(a) — The  fair  inference 
from  the  facts  is  that  the  defendant  made  the  encroachments  on  behalf 
of  his  landlord,  intending  to  annex  them  to  the  premises  which  he  held 
as  tenant  to  the  landlord,  and  treating  the  whole  as  one  connected 
property.  Doe  dem.  Lloyd  v»  Jones,  15  M.  &  W.  680,t  is  a  strong 
authority  for  the  plaintiff.  The  land  enclosed  by  the  tenant  was  there, 
as  here,  separated  from  the  tenant's  farm  only  by  a  road ;  that  cannot 
be  considered  to  interrupt  the  contiguity.  And  it  was  there  held  that 
^o;-1<l  the  legal  presumption  is,  that  the  encroachment  is  made  for  the 
-^  ^benefit  of  the  landlord,  though  the  presumption  may  be  rebutted. 
Bryan  dem.  Child  v.  Winwood,  1  Taunt.  208,  Doe  dem.  ChaUnor  v. 
Davies,  1  Esp.  N.  P.  C.  461,  Doe  dem.  Lewis  v.  Rees,  6  C.  &  P.  610 
(E.  C.  L.  R.  vol.  25),  Doe  dem.  Dunraven  v.  Williams,  7  C.  &  P.  332 
(E.  C.  L.  R.  vol.  32),  Doe  dem.  Harrison  v.  Murrell,  8  C.  &  P.  134  (E. 
C.  L.  R.  vol.  84),  all  support  this  doctrine.  The  cases  on  this  point 
were  cited  in  the  argument  in  Doe  dem.  Baddeley  v.  Massey,  17  Q.  B.; 
but  the  Court  there  held  that  the  conduct  of  the  parties  showed  that 
there  was  no  intention  of  uniting  the  parcels :  the  presumption  was 
therefore  rebutted.  Here  nothing  was  shown  to  rebut  the  presumption. 
The  smallness  of  the  addition  accounts  for  there  being  no  additional 
rent :  and  in  Doe  dem.  Lloyd  v.  Jones,  15  M.  k  W.  584,t  Alderson, 
B.,  said  that  the  circumstance  was  immaterial.  The  plaintiff's  claim 
cannot  be  affected  by  the  separate  payment  of  rates,  a  transaction  to 
which  he  was  not  privy,  and  of  which  indeed  he  was  not  shown,  nor  was 
likely,  to  have  any  knowledge.  Then,  if  the  land  in  question  was  held 
with  the  premises  demised,  the  Statute  of  Limitations  has  no  effect ; 
because  the  plaintiff's  right  to  the  whole  first  accrued  on  the  expiration 
of  the  notice. 

M.  Chambers  and  Prentice,  in  support  of  the  rule. — It  is  not  a  pre- 
sumption of  law  that  wherever  a  tenant  encloses  land  it  must  under  all 
circumstances  be  for  the  benefit  of  his  landlord.  It  certainly  would  not 
be  so  when  the  enclosure  was  in  a  distant  part  of  the  country.  There 
are,  no  doubt,  some  circumstances  under  which,  according  to  the  decided 
^n rQ-|  cases,  the  tenant  does  enclose  '*'for  his  landlord :  as,  however,  it 
*'-'  is  not  so  in  all  cases,  that  must  be  a  question  of  fact.  [Cole- 
ridge, J. — ^No  question  was  left  to  the  jury  upon  this  point ;  but  leave 
was  reserved  to  enter  the  verdict  on  the  understanding  that,  if  it  was  a 
question  of  law,  the  Court  should  decide,  and,  if  a  question  of  fact,  the 
Court  should  draw  the  proper  inferences  from  the  undisputed  facta.] 
The  decisions  are  almost  all  cases  at  Nisi  Prius.     [Lord  Campbell,  C* 

(a)  The  cue  wu  faeftrd  partly  on  May  23d|  and  oonoluded  on  this  day. 
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J.^Bijan  dem.  Child  v.  Winwood  was  the  first  case ;  there  the  ledsor 
of  the  plaintiff  was  lord  of  the  manor,  and  had  therefore  a  right  to 
approye.  The  tenant  had  enclosed  part  of  the  waste ;  and,  as  that  act 
was  illegal  unless  don«  for  the  lord,  it  might  well  be  held  that  primfi  facie 
it  was  done  for  him.  Bat,  when  the  land  enclosed  belongs  to  a  third 
person,  it  does  seem  strange  that  the  landlord  should  be  supposed  to 
aatborize  his  tenant's  theft.]  In  most,  if  not  all,  of  the  cases  the  land- 
lord was  the  freeholder  of  what  was  enclosed.  In  Doe  dem.  Lewis  v.  i 
Bees  the  enclosed  land  was  between  the  farm  and  the  sea  shore,  joining 
the  two,  and  therefore  prim&  facie  belonged  to  the  owner  of  the  farm. 
In  Doe  dem.  Lloyd  v.  Jones,  15  M.  &  W.  580,t  it  is  true,  the  lessor  was 
not  owner  of  the  waste ;  but  in  that  case  there  was  an  agreement  en- 
dorsed on  the  lease  that  what  was  encroached  should  belong  to  the  land- 
lord. [Lord  Cahpbbll,  0.  J. — I  think,  as  at  present  advised,  that  an 
agreement,  by  which  the  tenant  was  to  remove  his  neighbour's  landmark 
for  the  benefit  of  the  landlord,  was  illegal ;  and  that  such  an  agreement, 
amounting  to  a  conspiracy  to  cheat  his  neighbour,  could  not  whilst 
executory  be  enforced  :  but  it  may  be  another  question  *how  far,  r^oco 
after  it  was  executed,  the  tenant  might  be  precluded  from  denying  '- 
that  it  was  part  of  the  holding.]  In  most  cases  the  slips  of  land  en- 
closed are  parcels  beside  the  road :  the  presumption  arising  in  such  a 
case  is  discussed  in  White  v.  Hill,  6  Q.  B.  487  (E.  C.  L.  R.  vol.  51). 
[CoLERiDOE,  J. — There  have  been,  I  believe,  several  cases  in  which  en- 
croachments, made  on  the  land  of  third  persons,  have  as  between  landlord 
and  tenant  been  held  to  belong  to  the  landlord ;  but  I  do  not  know  that 
they  have  been  discussed  in  banc,  or  got  into  the  books  of  reports.] 

Lord  Campbell,  0.  J. — I  am  of  opinion  that  the  verdict  entered  for 
the  plaintiff  must  stand.  I  think  it  must  be  considered  that  the  en- 
croachment in  this  case  was  held  by  the  defendant  as  part  of  the  demised 
premises ;  and,  that  being  so,  I  think  the  defendant  is  not  at  liberty  to 
deny  that  it  was  part  of  them.  I  proceed  on  what  the  civil  law  calls 
exceptio  personalis,  and  the  common  law  an  estoppel,  and  say  that  the 
tenant  cannot  deny  this.  I  do  not  adopt  the  doctrine  that  the  tenant 
Bteals  for  his  landlord,  and  that  therefore  the  landlord,  at  the  end  of  the 
demise,  is  entitled  to  claim  the  stolen  property ;  but  I  think  that,  when 
the  property  is  taken  and  used  as  part  of  the  holding,  the  tenant  can  as 
little  dispute  the  title  to  it  as  he  can  dispute  the  title  to  any  other  part 
of  the  premises.  The  strange  doctrine,  as  to  stealing  for  the  benefit  of 
the  landlord,  originated  in  those  cases  where  the  landlord  was  lord  of  ; 
the  manor,  and  the  tenant  encroached  upon  the  waste.  In  such  cases  it 
might  well  be  presumed  that  the  tenant  approved  *for  the  benefit  r^qcj 
of  the  lord  who  had  a  right  to  approve :  but  the  idea  that  he  could  ^ 
steal  the  land  of  another  for  his  landlord  is  revolting  to  me,  as  it  was  to 
my  predecessor  Lord  Kenyon.(a)    In  the  present  case,  it  appears  that 

(a)  See  Doe  dem.  Colcloagh  v.  Mulliner,  1  Esp.  N.  P.  C.  460. 
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the  defendant  got  possession  of  the  encroachment  by  virtue  of  being 
tenant  of  the  demised  premises,  and  that  he  occupied  it  as  part  of  these 
premises.  They  were  adjoining ;  for  there  was  nothing  intervening  bat 
the  road.  The  manner  in  which  the  property  was  rated  goes  for  noiking, 
as  there  was  no  evidence  that  the  plaintiff  was  aware  of  it. 

Coleridge,  J. — I  have  but  little  to  add  :  but  I  think  it  important  to 
observe  that,  in  my  opinion,  the  presumption  is  one  depending  on  the 
inference  to  be  drawn  from  the  facts.  It  is  the  tenant's  duty  to  preserve 
his  landlord's  boundary :  if,  at  the  end  of  the  term,  that  boundary  has 
been  confused  by  enclosing  adjacent  ground,  a  very  strong  presumption 
arises  that  the  enclosed  land  is  part  of  the  holding :  and  the  tenant  is 
not  entitled  to  meet  it  by  showing  that,  though  he  occupied  the  enclosure 
as  part  of  the  holding,  it  was  an  encroachment.  But,  when  it  appears 
that  the  case  is  of  this  nature,  all  the  facts  must  be  weighed.  The  con- 
tiguity of  the  premises  or  their  separation ;  the  unity  of  occupation  or 
not :  all  facts  of  that  kind  are  to  be  weighed.  If,  for  instance,  the 
buildings  on  the  encroachment  had  been  occupied  for  the  purpose  of 
carrying  on  a  trade  quite  unconnected  with  the  occupation  of  the  farm 
^or^i  demised  to  the  defendant,  that  would  *have  been  a  fact  to  be 
^  weighed.  In  the  present  case  there  is  nothing  to  rebut  the  pre- 
sumption :  the  premises  were  contiguous ;  for  the  intervention  of  a  right 
of  way  is  not  as  if  land  in  the  occupation  of  a  third  person  had  inter- 
vened :  and  the  occupation  of  the  buildings  on  the  encroachment  was 
always  ancillary  to  the  holding  of  the  farm.  I  have  therefore  no  hesita- 
tion in  drawing  the  inference  of  fact,  that,  as  against  this  defendant,  the 
premises  belonged  to  the  plaintiff. 

Erle,  J. — From  the  decided  cases,  I  infer  the  law  to  be  that,  when 
the  power  to  encroach  is  derived  from  the  occupation  of  the  premises 
held  from  a  landlord,  and  the  encroachment  is  occupied  as  if  it  was 
a  part  of  the  holding,  then,  at  the  end  of  the  tenancy,  the  presumption, 
as  between  the  landlord  and  tenant,  is  that  it  is  part  of  the  holding, 
and  it  belongs  to  the  landlord.  I  think  there  are  many  reasons  why  this 
should  be  so ;  amongst  others,  I  think  the  encroachment  ought  not  to  be 
permitted  to  belong  to  the  tenant,  a  wrongdoer.  It  is  true  that,  for 
technical  reasons,  stealing  land  is  not  larceny :  but  it  is  morally  a  theft; 
and  it  ought  not  to  enure  to  the  benefit  of  the  thief. 

Crompton,  J. — I  think  that,  where  a  tenant  encloses  small  portions 
of  land  adjoining  to  his  holding,  the  presumption  is  that  he  makes  the 
enclosure  part  of  his  holding ;  and,  unless  there  be  other  facts  showing 
the  contrary,  it  is  at  the  end  of  the  tenancy  the  property  of  the  land- 
lord. In  Doe  dem.  Lewis  v.  Rees,  6  C.  &  P.  610  (E.  C.  L.  R.  vol.  25), 
Parke,  B.,  *say8 :  "  It  is  clearly  settled  that  encroachments  made 


*856] 


by  a  tenant  are  for  the  benefit  of  his  landlord,  unless  it  appears 


clearly,  by  some  act  done  at  the  time  of  the  making  of  the  encroach- 
ments, that  the  tenant  intended  the  encroachments  for  his  own  benefit, 
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and  not  to  hold  them  as  he  held  the  farm  to  which  the  encroachments 
were  adjacent."  That  I  think  is  accurate.  The  intervention  of  the 
road  was  held  to  make  no  difference  in  Doe  dem.  Lloyd  v,  Jones,  15  M. 
i  W.  580.t  In  the  present  case  there  is  nothing  to  rebut  the  ordinary 
presumption ;  and  therefore  I  think  the  premises  are  to  be  considered 
part  of  the  holding,  and  belonging  to  the  plaintiff. 

Lord  Campbell,  C.  J.,  added :-— The  result  seems  to  be  that,  in  the 
opinion  of  this  Court,  where  the  encroachment  is  on  soil  not  the  property 
of  the  landlord,  the  presumption  should  be  stated  to  be  that  the  encroach- 
ment is  part  of  the  holding:  not  that  the  tenant  encroached  for  the 
landlord.  Rule  discharged. 


♦The  QUEEN  v.  WELCH,  Esquire,  and  Another.     Mat/  25.   [*357 

K^  by  written  agreement,  in  oonsideration  of  3^  adyanced  to  him  by  G.  at  the  time  of  execution, 
and  the  wagea  agreed  to  be  paid  to  him  by  G.,  agreed  to  work  for  and  serre  G.  as  a  tin-plate- 
worker,  and  to  serve  no  one  else  without  G.'s  consent  in  writing  for  twelve  months,  and  also 
until  the  expiration  of  three  months  after  notice  by  W.  to  G.  of  his  desire  to  determine  the 
service ;  and  W.  agreed  to  fulfil  his  said  service,  and  not  to  absent  himself  duriug  customary 
hoars  of  work ;  and  G.,  in  oonsideration  of  W.'s  services,  agreed  to  pay  W.  on  Saturday 
in  every  week  during  the  aforesaid  term  such  wages  as  articles  made  by  W.  should  amount  to 
at  their  usual  workmen's  prices.  Proviso  that,  if  after  the  expiration  of  twelve  months  either 
party  should  give  to  the  other  three  months'  notice  of  desire  to  determine  the  service,  the 
setriee  should  cease  and  the  agreement  be  void  after  the  expiration  of  the  time  mentioned 
in  the  notice.  And  W.  authorized  G.  to  deduct  2«.  per  week  until  the  loan  of  3^  should  be 
paid. 

Held :  that  the  agreement  showed  liability  on  the  part  of  G.  to  provide  W.  with  work  so  long  as 
the  service  continued,  and  was  not  void  for  want  of  mutuality,  and  might  be  enforced  under 
atat  4  G.  4,  c.  34,  s.  3. 

And  the  magistrates  having  refused  to  adjudicate,  this  Court  made  absolute  a  rule  ordering  them 
to  adjudicate. 

Mellor,  in  last  Term,  obtained  a  rule  calling  on  Frederick  Isaac 
Welch  and  William  Wills,  Esquires,  two  of  the  justices  for  the  borough 
of  Birmingham,  and  Robert  Whittaker,  to  show  cause  why  the  said  two 
justices  should  not  hear,  determine,  and  adjudicate  upon  the  matter  of 
the  information  and  complaint  of  Thomas  Foxall  Griffiths,  on  behalf  of 
himself  and  his  copartners,  against  the  said  Robert  Whittaker. 

From  the  affidavits  on  which  the  rule  was  obtained,  it  appeared  that, 
on  18th  January,  1853,  T.  F.  Griffiths  exhibited  an  information,  and 
obtained  a  summons  thereon,  against  R.  Whittaker,  in  pursuance  of 
which  both  Whittaker  and  Griffiths  appeared,  on  22d  January,  before 
Mr.  Welch  and  Mr.  Wills,  justices  of  the  borough  of  Birmingham. 
The  information  charged  that,  on  2d  December  then  last,  Whittaker, 
*' tin-plate-worker,  by  agreement  in  writing  of  that  date,  for  and  in 
consideration  of  the  wages  therein  agreed  to  be  paid  by  the  said  T.  F. 
Griffiths,  Jacob  Bright  Browett  and  George  Goodman  the  younger  to 
the  said  R.  Whittaker,  did  contract  with  the  said  T.  F.  Griffiths,  J.  B. 

U 
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Browett  and  G.  Goodman  the  younger  to  serve  them  as  a  *handi- 


craftsman,  to  wit,  as  a  tin-plate-worker,  for  the  term  of  twelre 
months  from  the  said  2d  day  of  December  last,  and  that  the  said  K. 
Whittaker  did  enter  upon  such  service  accordingly,  and  did  afterwards, 
to  wit,  on  the  17th  day  of  January  instant,  at  the  said  borough  where 
the  said  R.  Whittaker  was  then  and  there  employed,  and  unlawfollj, 
before  the  term  of  his  said  contract  was  completed,  without  the  said  T. 

F.  Griffiths,  J.  B.  Browett  and  G.  Goodman  the  younger's  consent,  and 
without  just  excuse,  absent  himself  from  the  said  service  of  his  said 
roasters ;  and  hath  from  thence  neglected  to  fulfil  his  said  contract:  con- 
trary to  the  statute,"  &c. 

The  agreement  was  produced  upon  the  hearing.  The  material  parts 
were  as  follows. 

(( Agreement  made,  this  2d  day  of  December,  1852,  between  Robert 
Whittaker,  of,"  &c.,  «  of  the  one  part,  and  T.  P.  Griffiths,  J.  B.  Browett 
ind  G.  Goodman,  junior,  of,"  &c.,  <«  manufacturers  and  copartners,  of 
the  other  part,  as  follows." 

«<  The  said  R.  Whittaker,  in  consideration  of  the  sum  of  SI.  lent  and 
advanced  to  him  by  the  said  T.  F.  Griffiths,  J.  B.  Browett  and  G.  Good 
man,  junior,  at  the  time  of  the  execution  hereof,  and  of  the  wages 
hereinafter  agreed  to  be  paid  to  him  by  the  said  T.  F.  G.,  J.  B.  B.  and 

G.  G.  junior,  doth  hereby  agree  to  work  for  and  serve  the  said  T.  F. 
G.,  J.  B.  B.  and  G.  G.,  junior,  their  executors,  administrators,  and 
assigns,  as  a  tin-plate-worker,  and  not  to  work  or  serve  any  one  else 
without  their  leave  or  consent  given  in  writing,  from  the  date  hereof 
during  and  until  the  full  term  of  twelve  months  thence  next  ensuing, 
and  also  for,  during,  and  until  the  expiration  of  three  calendar  months 
cifter  notice  by  him  the  said  R.  Whittaker  given  to  the  said  T.  F. 
♦^^Q1  ^^^^^3>  "^^  ^-  Browett  and  G.  Goodman,  junior,  *of  his  desire 

^  and  intention  to  determine  the  said  service.  And  the  said  B. 
Whittaker  doth  hereby  further  agree  to  fulfil  his  said  service  and  per- 
form his  work  in  a  good,  skilful,  and  workmanlike  manner,  in  all  things, 
and  not  to  absent  himself  during  the  usual  and  customary  hours  of 
work.  And  the  said  T.  F.  Griffiths,  J.  B.  Browett  and  G.  (Goodman, 
junior,  in  consideration  of  the  good  and  faithful  services  of  the  said  B. 
Whittaker,  to  be  performed  as  aforesaid,  do  hereby  agree  to  pay  unto 
the  said  R.  Whittaker,  on  the  Saturday  night  in  every  week,  during  the 
aforesaid  term  (usual  holidays  excepted),  all  such  wages  as  the  articles 
made  by  the  said  R.  Whittaker,  as  aforesaid,  shall  amount  to  at  their 
usual  workmen's  prices  for  similar  articles.  Provided  always  that,  if 
(after  the  expiration  of  twelve  months  from  the  date  hereof)  either  of 
the  said  parties  shall  give  to  the  other  or  others  of  them  three  calendar 
months*  notice  of  his  or  their  desire  to  determine  the  said  service,  then, 
after  the  expiration  of  the  time  mentioned  in  such  notice,  the  said  ser- 
vice shall  cease,  and  this  agreement  shall  be  void,  except  only  as  to  any 
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remedy  for  every  breach.  The  said  R.  Wbittaker  .hereby  aathorize? 
the  said  T.  F.  Griffiths,  J.  B.  Browett  and  6.  Goodman,  junior,  to  deduct 
the  sum  of  2«.  per  week  until  the  above  loan  of  3/.  be  lawfully  paid." 
(Signed  by  Griffiths,  Browett,  Goodman  and  Wbittaker.) 

The  magistrates,  upon  the  production  and  proof  of  this  agreement, 
declined  to  adjudicate,  stating  that  they  considered  the  agreement  to 
be  void  for  want  of  mutuality  and  for  uncertainty. 

Alfred  WUU  now  showed  cause. — The  magistrates  thought  that  they 
had  no  jurisdiction  to  enforce  this  agreement,  inasmuch  as  it  contains 
no  contract,  express  *or  implied,  that  the  master  should  find  r«o/»/| 
work  for  the  servant ;  so  that  the  agreement  is  not  a  contract  '- 
within  Stat.  4  G.  4,  c.  84,  s.  8.     That  there  is  no  express  contract  to 
that  effect  is  clear:  and,  from  Young  v.  Timmins,  1  Or.  &  J.  331, f  it 
appears  that  no  such  contract  can  be  implied,  and  that  this  renders  the 
whole  an  agreement  without  consideration.     The  test  suggested  in  the 
case  cited  was,  whether  the  party  employed  could  have  sued  the  other 
party  for  not  providing  work :  and  it  was  held  that  he  could  not.     The 
decision  has,  indeed,  been  questioned,  but  upon  a  different  point.     In 
Pilkington  v.  Scott,  15  M.  k  W.  657,t  it  was  held  that  the  agreement 
contained  a  contract  to  employ :  but  there  a  stipulation  was  inserted  to 
pay  82.  per  annum  absolutely,  besides  a  provision  that  a  moiety  only 
of  the  wages  should  be  paid  during  a  depression  of  the  trade,  and  that 
when  the  workman  was  sick  or  lame  the  employers  might  employ  another : 
and  from  thence  an  undertaking  to  employ  was  inferred.     It  is  true 
that  some  of  the  Bench  there  laid  a  stress  on  the  provision  for  a  month's 
notice,  and  there  is  a  provision  for  notice  here :  but  the  value  of  that 
circumstance  seems  to  have  been  estimated  by  its  connexion  with  the 
other  facts  of  the  particular  case.     In  Aspdin  v.  Austin,  5  Q.  B.  671 
(E.  C.  L.  R.  vol.  48),  Dunn  v.  Sayles,  6  Q.  B.  686  (E.  C.  L.  R.  vol.  48), 
and  Bust  v.  Nottidge,  1  E.  &  B.  99  (E.  C.  L.  R.  vol.  72),  the  question 
was  not  identical  with  the  present ;  for  there  the  contract,  which  it  was 
Bought  to  infer,  was  one  to  permit  the  party  to  remain  in  the  service 
for  a  certain  time,  not  to  find  employment.     The  same  remark  applies 
to  Elderton  v.   Emmens,   6   Com.  B.  160  (E.  C.  L.  R.  vol.  51).(a) 
*Bnt  Lord  Denman's  remark  in  Aspdin  v.  Austin,  5  Q.  B.  684  r«Qg| 
(E.  G.  L.  R.  vol.  48),  is  important.    «« Where  parties  have  entered  ^ 
into  written  engagements  with  expressed  stipulations,  it  is  manifestly 
not  desirable  to  extend  them  by  any  implications :  the  presumption  is 
that,  having  expressed  some,  they  have  expressed  all  the  conditions  by 
which  they  intend  to  be  bound  under  that  instrument."   In  Williamson 
V.  Taylor,  5  Q.  B.  175  (E.  0.  L.  R.  vol.  48),  the  party  retained  endea- 
voured to  recover  for  non-employment,  on  an  agreement  like  this,  and 

(a)  In  Exch.  Oh.,  rerening  the  Judgment  of  C.  P.  in  Elderton  v.  Emmena,  4  Com.  B.  479  (E. 
C.  L.  R.  ToL  4i).  Judgment  of  Ezeh.  Ch.  afflnned  in  Doo.  Proo.  after  the  deoiiion  of  the  oaae 
in  the  text  (13  Aug.  1853);  Emmens  v.  Elderton,  4  H.  L.  0%. 
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failc<l.  What  would  be  a  sufficient  employment  ?  [Lord  Campbell, 
C.  J. — ^What  a  jury,  under  the  circumstances,  thought  resonable.] 
Lees  V.  Whitcomb,  5  Bing.  84  (E.  C.  L.  R.  vol.  15),  and  Sykes  v. 
Dixon,  9  A.  &  E.  693  (E,  C.  L.  R.  vol.  36),  show  that  such  an  agree- 
ment is  void  for  want  of  mutuality.  It  would  seem  to  have  been 
understood,  in  Hartley  v.  Cummings,  5  Com.  B.  247  (E.  C.  L.  R. 
vol.  57),  that  in  the  case  of  want  of  mutuality,  the  agreement  falls  also 
within  the  objection  of  being  in  restraint  of  trade.  And,  that  being 
so,  the  nominal  consideration  of  an  allowance  of  3{.  will  not  support 
the  agreement ;  per  Alderson,  B.,  in  Hitchcock  r.  Coker,  6  A.  &  E.  438, 
447  (E.  C.  L.  R.  vol.  33).(a) 

MelloVj  contrS,,  was  not  called  upon. 

Lord  Campbell,  C.  J. — The  objection  to  the  agreement  has  been 
very  perspicuously  put ;  and  the  Court  is  much  obliged  to  the  learned 
counsel  for  the  argument  which  he  has  addressed  to  us.  But  I  am 
clearly  of  opinion  that  the  agreement  is  valid.  It  is  said  to  be  invalid, 
^opo-i  because  it  throws  no  obligation  on  the  employer  *to  provide  work. 
^  But  it  seems  to  me  that  it  would  be  unreasonable  to  adopt  this 
construction.  The  servant  agrees  to  work  for  the  master,  and  for  nc 
one  else,  for  twelve  months,  and  until  three  months'  notice  shall  be 
given.  In  consideration  of  that,  the  master  agrees  to  pay,  on  the 
Saturday  in  every  week,  all  such  wages  as  the  articles  made  shall 
amount  to  at  their  usual  price.  Then  comes  a  proviso,  that,  if  after 
the  expiration  of  twelve  months  either  shall  give  to  the  other  notice  of 
his  or  their  desire  to  determine  the  service,  the  service  shall  cease  after 
the  expiration  of  the  time  mentioned  in  the  notice,  and  the  agreement 
be  void.  Is  there  not  here  a  necessary  implication  that  the  employer 
shall  find  reasonable  work,  and  pay  for  the  articles  manufactured  ?  Are 
we  to  suppose  a  most  unreasonable  intention,  such  as  never  could  have 
entered  into  the  mind  of  either  party  ?  The  necessity  of  giving  notice 
clearly  shows  that  there  is  some  obligation  on  the  employer.  What 
was  that  ?  To  find  reasonable  employment  according  to  the  state  of  the 
trade.  That  is  not  an  unilateral  agreement,  but  a  mutual  agreement 
with  something  to  be  done  on  each  side.  This  view  does  not  conflict 
with  the  authorities.  On  the  contrary,  it  agrees  with  Pilkiugton  r. 
Scott,  15  M.  &  W.  657,t  a  case  directly  in  point.  This,  therefore,  being 
a  good  agreement,  and  within  the  statute  referred  to,  ought  to  be  en- 
forced ;  and  the  magistrates  have  jurisdiction. 

Coleridge,  J. — I  am  of  the  same  opinion.  Every  case  of  this  sort 
depends  on  circumstances  of  its  own :  as  long  as  we  do  Hot  decide  upon 
3^o^o-i  contradictory  principles,  *there  is  nothing  in  the  fact  of  our  arriv- 
-'  ing  at  opposite  results  in  difi'erent  cases.  We  must  treat  this 
agreement  as  containing  the  words  of  both  parties,  and  give  to  those 
words  a  reasonable  construction.    The  agreement  contemplates  chat  tho 

(a)  See  pp.  456,  457. 
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relation  of  employer  and  employed  shall  continue  for  twelve  months, 
and  antil  the  expiration  of  three  months'  notice ;  that  is,  for  fifteen 
months  at  least.  It  would  be  strange  if  the  relation  were  to  continue 
and  the  workman  not  to  be  paid.  If  there  were  a  stipulation  for  pay- 
ing a  salary,  one  could  understand  it :  but  here  the  stipulation  is  only 
for  payment  for  the  articles  manufactured,  at  certain  prices.  Besides 
this,  there  is  an  advance  of  3/.,  a  loan  in  fact,  to  be  repaid  out  of  the 
wages  to  become  due,  at  2«.  per  week.  How  can  there  be  a  deduction 
if  nothing  becomes  due  ?  The  necessary  implication  is,  that  the  roaster 
ia  to  find  work.  But  it  is  enough  for  us  to  say  that  the  contract  is  not 
Toid :  the  particular  construction  is  for  the  magistrate. 

Crompton,  J. (a) — I  am  of  the  same  opinion.  We  should  be  deciding 
almost  in  the  teeth  of  Pilkington  r.  Scott  if  we  held  this  agreement 
void  for  want  of  mutuality.  It  was  there  considered  that  sufficient 
appeared  in  the  agreement  to  show  the  master's  liability  to  find  em- 
ployment. All  that  is  said  there  appears  to  me  to  be  good  law :  I 
should  be  sorry  to  throw  any  doubt  upon  it.  I  think  that  nobody  but 
a  lawyer,  on  reading  this  agreement,  could  doubt  that  the  meaning  was 
that  the  master  was  to  find  employment.  What  my  Lord  and  my  bro- 
ther Coleridge  have  said  is  unanswerable.  *There  is  to  be  pay-  r^^opj. 
ment  every  week.  The  implication  is,  I  think,  stronger  in  this  ^ 
case  than  in  Pilkington  v,  Scott.  Rule  abBolute.(i) 

(a)  Erie,  J.,  waa  absent  on  aooonnt  6f  a  domesiio  calamity. 
(6)  See  Begina  v.  Lord,  12  Q.  B.  757  (E.  C.  L.  B.  vol.  04). 


MEREDITH  v.  MEIGH  and  Others.     Mat/  26. 

Goodj,  of  aboTe  the  value  of  101.,  were  verbally  ordered  to  be  shipped  consigned  t^)  The  A.  Co. 
at  Liverpool.  The  A.  Co.  were  carriers  by  inland  navigation  to  the  residenoe  of  the  vendee. 
The  goods  were  shipped  on  board  the  M.»  a  vessel  selected  by  the  vendor ;  a  bill  of  lading  was 
signed,  making  the  goods  deliverable  to  The  A.  Co.  at  Liverpool,  and  was  forwarded  to  them ; 
of  aU  which  the  vendee  had  notice,  and  did  and  said  nothing.  Then  the  goods  perished  at 
sea  on  their  voyage  to  Liverpool  ,*  and  the  vendee  refased  to  have  anything  to  do  with  them. 
The  above  facts  being  proved  in  an  action  for  goods  sold  and  delivered,  leave  was  reserved  to 
enter  a  verdict  for  plaintiff,  if  those  facts  were  evidence  on  which  the  jury  would  have  been 
jnstified  tn  finding  an  a£ceptance  and  receipt  within  sect.  17  of  the  Statute  of  Frauds. 

Jleld.  1.  That  the  shipment  on  board  a  vessel  selected  by  the  vendor  and  the  signature  of  a  biU 
of  lading  making  the  goods  deliverable  to  the  vendee's  agent,  though  a  sufficient  delivery  to 
support  an  action  for  goods  sold  and  delivered,  was  not  sufficient  to  bind  the  contract.  2.  That 
the  receipt  of  the  bill  of  lading  by  The  A.  Co.  (they  being  carriers  only),  and  the  non-feasance 
of  the  vendee  on  hearing  that  the  goods  had  been  shipped,  were  not,  under  the  circumstances, 
sufficient  evidence  to  justify  the  jury  in  finding  a  verdict  for  the  plaintiff.  Utinblt:  That  the 
acceptance  and  retention  of  a  bill  of  lading,  by  the  consignee,  may  be  equivalent  to  an  actual 
receipt  of  the  goods. 

Action  for  goods  sold  and  delivered.     Plea :  General  traverse  of  the 
declaration.     Issue  thereon. 
At  the  trial,  before  Crompton,  J.,  at  the  last  Bodmin  assizes,  it 
VOL.  IT.— 30  u  2 
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appeared  that  the  defendants  were  manufacturers  of  earthenware  at  the 
Potteries  in  Staffordshire.  The  plaintiff  was  resident  in  Cornwall.  On 
12th  April,  1850,  the  defendants,  at  Handley  in  Staffordshire,  verbally 
ordered  from  a  person  of  the  name  of  Close,  who  was  the  agent  of  the 
plaintiff  there,  a  cargo  of  china  stone  clay  to  be  sent  by  sea  by  the 
plaintiff,  consigned  to  The  Anderton  Carrying  Company,  Liverpool,  for 
the  defendants,  and  to  be  insured  by  plaintiff  on  their  account.  The 
**-<fi'>T  ordinary  *mode  of  transmitting  clay  from  Cornwall  to  the  Pot- 

-'  teries  is  by  sea  to  the  Mersey,  and  thence  by  inland  navigation 
to  the  Potteries.  The  Anderton  Carrying  Company  are  public  carriers 
on  the  inland  navigation,  from  the  Mersey  to  the  Potteries,  as  was  well 
known  to  all  the  parties.  No  vessel  was  named  at  the  time  the  order 
was  given.  Close  wrote  to  his  principal,  the  plaintiff,  advising  him  of 
the  order,  and  received  an  answer  to  the  effect  that  the  order  should  be 
complied  with,  and  the  cargo  sent  by  the  sloop  Marietta,  and  the  bill 
of  lading  sent  to  The  Anderton  Carrying  Company ;  but  that  there 
were  no  facilities  for  effecting  an  insurance  in  Cornwall,  and  that  the 
purchasers  had  better  effect  the  insurance  themselves,  which  Close  com- 
municated to  the  defendants.  Enclosed  either  in  this  letter  or  in  a 
subsequent  one,  it  did  not  on  the  evidence  appear  clearly  which,  was  a 
copy  of  the  bill  of  lading,  expressing  that  the  goods  were  shipped  on 
the  18th  April,  deliverable  to  the  order  of  The  Anderton  Carrying 
Company,  Liverpool.  This  was  not  signed  by  the  master  (probably,  it 
was  suggested,  because  the  shipment  was  not  then  complete),  and 
seemed  to  be  sent  for  the  information  of  Meigh  &  Co.  Close  wrote  to 
The  Anderton  Carrying  Company,  enclosing  the  unsigned  copy  of  the 
bill  of  lading,  and  instructing  them,  when  they  should  receive  the  bill 
of  lading  itself,  to  act  upon  it  and  forward  the  cargo  to  Meigh  &  Co., 
at  Handley.  The  shipment  was  complete  on  the  22d  April ;  and  the  bill 
of  lading,  which  was  then  signed,  was  sent  by  the  plaintiff  to  The  An- 
derton Carrying  Company  by  post.  The  sloop  Marietta  sailed  on  22d 
April,  and  was  lost  at  sea,  with  her  cargo  on  board,  on  26th  April. 
There  was  no  distinct  evidence  of  the  precise  dates  at  which  The  An- 
*^f{(V\  ^^^^^^  Carrying  ^Company  received  the  bill  of  lading,  and  at 

-'  which  the  defendants  received  the  communications.  They  were 
sent  by  post :  and,  though  the  letters  produced  at  the  trial  bore  poet 
marks,  these  were  illegible ;  and  the  course  of  post  from  Cornwall  to 
Liverpool  and  Staffordshire  appeared  not  to  be  very  regular :  but  there 
was  evidence  from  which  it  might  be  inferred  that  the  bill  of  lading  had 
been  received  by  The  Anderton  Carrying  Company  on  26th  April,  before 
the  vessel  was  lost,  and  that  the  defendants  at  the  Potteries  had,  on 
25th  April,  received  notice  that  the  bill  of  lading  was  forwarded  to  The 
Anderton  Carrying  Company.  On  4th  May,  the  plaintiff  received  intel- 
ligence that  the  vessel  was  lost,  and  sent  notice  of  this  fact  to  the 
defendants,  which  notice  was  received  by  the  defendants  on  the  5th 
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May.  They  then  refused  to  have  anything  to  do  with  the  cargo ;  which 
was  the  first  thing  which  it  was  shown  that  they  had  done  after  giving 
the  order.     The  value  of  the  cargo  was  832. 

On  these  facts  it  was  objected  that  there  was  nothing  to  bind  the 
contract  within  the  17th  section  of  the  Statute  of  Frauds,  29  C.  2,  c. 
3.  Neither  party  asked  to  have  any  specific  question  left  to  the  jury: 
and  the  learned  Judge  directed  a  verdict  for  the  defendants,  with  leave 
to  enter  a  verdict  for  the  plaintiff  for  832.,  if  this  Court  should  be  of 
opinion  that  there  was  any  evidence  of  an  acceptance  and  receipt,  on 
which  the  jury  would  have  been  justified  in  acting.  BuU^  in  Easter 
Term,  obtained  a  rule  Nisi  accordingly. 

Slade,  Smirke,  and  Maynard  now  showed  cause. — It  is  important  to 
bear  in  mind  the  very  words  of  the  17th  section  of  the  Statute  of 
Frauds:  << except  the  buyer  *8hall  accept  part  of  the  goods  so  rn^nct^ 
sold,  and  actually  receive  the  same."  In  the  present  case  there  ^ 
is  no  pretext  for  saying  that  the  defendants  themselves  received  any 
portion  of  the  goods ;  the  plaintiff's  case  must  rest  either  on  the  receipt 
of  the  goods  on  board  the  Marietta,  or  on  the  receipt  by  The  Anderton 
Carrying  Company,  of  the  bill  of  lading,  which  is  for  some  purposes 
the  symbol  of  the  goods.  First :  as  to  the  receipt  by  the  master  of  the 
sloop  Marietta.  It  is  to  be  observed  that  the  verbal  order  was  to  send 
the  goods  by  sea ;  but  no  vessel  was  named.  It  was  left  to  the  vendor 
to  select  what  vessel  he  liked.  A  delivery  to  a  carrier,  even  if  selected 
by  the  vendor,  is  a  delivery  to  the  purchaser,  if  there  is  otherwise  a 
binding  contract :  but  the  receipt  by  a  carrier,  even  though  selected  by 
the  purchaser,  is  not  sufficient  to  bind  the  contract  within  the  statute ; 
Hanson  v.  Armitage,  5  B.  &  Aid.  557  (E.  C.  L.  R.  vol.  7),  Acebal  v. 
Levy,  10  Bing.  376  (E.  C.  L.  R.  vol.  25),  Johnson  v.  Dodgson,  2  M. 
&  W.  653.t  The  contrary  was  ruled  in  Hart  v.  Sattley,  3  Campb.  528 ; 
but  that  case  was  always  considered  to  be  overruled,  until  it  was  men- 
tioned, apparently  with  approbation,  in  the  judgment  of  this  Court  in 
Morton  v.  Tibbett,  15  Q.  B.  428, 440  (E.  C.  L.  R.  vol.  69).  Then  the 
receipt  of  the  bill  of  lading  was  after  the  loss  of  the  goods ;  and  it  is 
not  possible  that  there  should  be  an  actual  receipt  of  a  non-existing 
thing.  (On  examining  the  note  of  the  learned  Judge,  it  appeared  that 
there  was  some  evidence,  as  stated  above,  that  the  bill  of  lading  would, 
in  course  of  post,  be  received  in  Liverpool,  before  the  loss  of  the  vessel 
on  the  same  day.)  The  bill  of  lading  is  the  symbol  of  the  property. 
The  receipt  of  the  symbol  cannot  be  an  <<  actual"  receipt  of  the  goods; 
^Farina  v.  Home,  16  M.  k  W.  llQ.f  [Erlb,  J. — Suppose  the  r«Qgo 
person  who  has  received  the  bill  of  lading  were  to  sell  it,  whilst  '- 
the  goods  were  yet  at  sea,  and  so  transfer  the  property.  Would  not 
that  be  an  actual  receipt  of  the  goods  ?]  The  retention  of  the  symbol 
would  be  evidence  of  an  acceptance  of  the  goods ;  Farina  v.  Home ; 
and,  if  there  was  a  dealing  with  the  goods  by  the  purchaser,  or  by 
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Boiue  one  under  the  authority  of  the  purchaser,  that  would  be  sufficient 
evidence  of  actual  receipt ;  Morton  v.  Tibbett,  15  Q.'  B.  428  (E.  C.  L. 
R.  vol.  69),  Bushell  v.  Wheeler,  15  Q.  B.  442,  note.  And  it  may  be 
that  any  actual  dealing  with  the  symbol,  the  bill  of  lading,  so  as  to 
alter  the  property  in  the  goods  before  they  perished  at  sea,  would  have 
precluded  the  defendants  from  setting  up  as  a  defence  that  the  goods, 
which  they  had  dealt  with  as  owners,  had  not  vested  in  them.  But, 
though  they  might,  in  such  a  case,  be  precluded  from  saying  there  was 
no  actual  receipt,  it  is  not  easy  to  see  how  there  could  really  be  an 
actual  receipt  consistently  with  Farina  v.  Home.  [Crompton,  J. — In 
Farina  v.  Home  the  purchaser  received  a  wharfinger's  delivery  warrant; 
and  the  Court  give  this  as  the  ground  of  their  judgment.  «^  This  war- 
rant is  no  more  than  an  engagement  by  the  wharfinger  to  deliver  to  thr 
consignee,  or  any  one  he  may  appoint;  and  the  wliarfinger  holds  the 
goods  as  the  agent  of  the  consignor  (who"  in  that  case  was  «« the  ven- 
dor's agent),  and  his  possession  is  that  of  the  consignee,  until  an  assign- 
ment has  taken  place,  and  the  wharfinger  has  attorned,  so  to  speak,  to 
the  assignee,  and  agreed  with  him  to  hold  for  him.  Then,  and  not  till 
then,  the  wharfinger  is  the  agent  or  bailee  of  the  assignee,  and  his  pos- 
*^fiQl  ^®^'*^°'^  ^^^^  ^^  *^®  assignee,  and  *then  only  is  there  a  construc- 
-*  tive  delivery  to  him."  It  may  be  made  a  question,  whether 
there  is  not  a  difference  in  this  respect  between  the  assignee  of  a  deli- 
very order,  and  the  original  consignee  of  a  bill  of  lading.  May  it  not 
be  said  that,  though  the  orders  were  given  by  the  vendor  under  a  parol 
contract,  and  consequently  not  binding  on  the  vendee,  yet,  that  the  bill 
of  lading  was  an  offer  on  the  part  of  the  captain  to  hold  as  bailee  for 
the  vendee,  and  that  the  retention  of  the  bill  of  lading  by  the  vendee 
is  an  acceptance  of  that  offer,  equivalent  to  the  attornment  of  the 
wharfinger  to  the  assignee  of  the  delivery  order  ?  Lord  Campbell,  C. 
J. — If  the  vendees  choose  in  such  a  case  to  make  the  contract  of  sale 
good,  they  may  sue  the  captain  on  the  contract  in  the  bill  of  lading 
without  any  further  act  on  the  captain's  part.]  That  question  does 
not  arise  ;  for  the  bill  of  lading  was  never  received  or  dealt  with  by  the 
defendants,  or  by  any  one  having  authority  to  bind  the  bargain  on  their 
account.  It  was  transmitted  by  the  plaintiff"s  agent  Close  to  The  An- 
derton  Carrying  Company,  and  received  by  them  as  agents  to  forward. 
Had  The  Anderton  Carrying  Company  received  the  goods  themselves, 
instead  of  the  symbol,  it  would  not  have  bound  the  bargain. 

Butt  and  Montague  Smith,  in  support  of  the  rule. — The  bill  of  lading 
was  sent  to  the  vendee's  agent,  and  was  not  returned.  That  is  evidence 
of  dealing  with  the  goods  as  owner,  which  is  evidence  of  acceptance  and 
receipt ;  Morton  v.  Tibbett.  [Lord  Campbell,  C.  J. — The  Anderton 
*^7m  Carrying  Company  were  agents  to  forward  *the  goods,  an  J  no 
■^  more.  Where  is  the  evidence  that  the  defendants  exercised  any 
dominion  over  the  goods  ?]     They  had  notice  of  the  fact  that  the  bill  of 
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lading  had  been  forwarded  to  The  Anderton  Carrying  Company,  who 
were,  if  not  agents  to  accept,  at  all  events  agents  to  receive  the  goods. 
Their  silence  is  evidence  that  they  accepted  the  bill  of  lading.  [Cole- 
ridge, J. — If  it  was  their  duty  to  say  anything,  their  silence  would  be 
important.  But  I  do  not  see  that  they  were  called  upon  to  say  or  do 
anything.] 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  there  was  no  evidence 
on  which  the  jury  would  have  been  justified  in  finding  that  any  part  of 
the  goods  in  this  case  were  accepted  and  actually  received.  The  first 
consideration  is,  whether,  where  no  ship  is  named  by  the  vendee,  but  the 
goods  are  ordered  to  be  sent  by  sea,  the  mere  delivery  on  board  a  ship 
unnamed  by  the  vendee,  and  the  signing  by  the  master  of  that  ship  of  a 
bill  of  lading  to  carry  the  goods  for  the  vendee,  is  a  suflBcient  acceptance 
and  receipt.  I  think  it  is  not,  and  that  the  case  of  Hart  v.  Sattley,  3 
Campb.  528,  must  be  considered  overruled  and  not  law.  That  being  so, 
the  mere  shipment  on  board  the  sloop  Marietta,  and  the  signing  of  the 
bill  of  lading  by  which  the  goods  were,  pursuant  to  the  verbal  orders  of 
the  defendants,  made  deliverable  to  The  Anderton  Carrying  Company, 
are  not  enough  to  satisfy  the  statute.  What  are  then  the  other  circum- 
stances ?  That  the  bill  of  lading  was  forwarded  to  The  Anderton  Car- 
rying Company,  and  received  and  kept  by  them.  That  could  be  no 
evidence  of  an  acceptance  and  receipt  *by  the  defendants ;  for  The  ^^07-1 
Anderton  Carrying  Company  were  mere  carriers  having  no  autho-  ^ 
rity  to  accept  and  receive  the  goods.  But,  on  a  day,  which  I  think  we 
must  for  the  purposes  of  this  rule  take  to  be  the  26th  April,  the  defend- 
ants had  notice  of  the  shipment,  and  that  a  bill  of  lading  had  been  for- 
warded to  The  Anderton  Carrying  Company ;  and  they  did  nothing  till 
they  heard  of  the  loss  of  the  vessel,  on,  as  we  must  take  it,  the  5th  May. 
And  the  question  comes  to  be :  Is  the  silence  and  nonfeasance  of  the 
defendants,  from  25th  April  to  fifth  May,  enough  to  prove  that  the  de- 
fendants had  constituted  the  captain  of  the  Marietta,  their  agent  to 
accept  and  receive  the  goods,  though  he  was  not  so  before  ?  I  think  it  is 
not  enough  ;  for,  as  my  brother  Coleridge  forcibly  remarks,  what  were 
they  called  upon  to  say  or  do  ?  Their  inaction  did  not  cause  the  others 
to  alter  their  position  at  all.  There  are  no  other  facts  in  the  case.  I 
think  our  decision  is  in  conformity  with  all  the  cases  except  Hart  v.  Sat- 
tley, which  I  consider  not  law.  In  Bushel  v.  Wheeler,  15  Q.  B.  442,  note, 
the  vendee  ordered  the  goods  to  be  sent  by  a  particular  ship ;  and  they 
were  so  sent  and  left  lying  in  the  warehouse  of  the  owner  of  that  ship 
for  five  months,  with  the  vendee's  knowledge.  That  was  evidence  that 
the  vendee  had  constituted  the  owner  of  the  ship,  who  had  been  agent  to 
carry,  his  agent  to  keep  the  goods ;  and,  if  he  had  done  so,  he  had  re- 
ceived them  himself.  So  in  Morton  v.  Tibbett,  16  Q.  B.  428  (E.  C.  L 
R.  vol.  69),  the  vendee  resold  the  goods,  and  altered  the  destination  of 
the  goods  in  the  carrier's  hands :  and  that  also  was  held  evidence  of  a 
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receipt.     Farina  v.  Home,  16  M.  &  W.  119,t  is  an  authority  directly 


* 


372] 


against  the  plaintiff.     *I  am  therefore  of  opinion  that  this  rule 


must  be  discharged. 

Coleridge,  J. — I  am  of  the  same  opinion,  as  I  think  that  the  plain- 
tiff gave  no  evidence  which  would  justify  the  jury  in  finding  that  the 
defendants  accepted  and  actually  received  those  goods.     I  think  it  wiU 
be  best  to  consider  the  material  facts  by  steps.     The  goods  were,  pursu- 
ant to  the  verbal  orders  of  the  defendants,  delivered  on  board  a  ship^ 
chosen  by  the  vendor ;  and  a  bill  of  lading  was  signed  making  them 
deliverable  to  The  Anderton  Carrying  Company.     Now,  it  is  clear,  on 
the  authorities,  that,  whatever  was  the  agency  of  The  Anderton  Carry- 
ing Company,  or  even  if  they  had  themselves  been  the  vendees,  there 
was  not  yet  either  an  acceptance  or  a  receipt  of  the  goods.    But  the  bill 
of  lading  was  sent  on  to  The  Anderton  Carrying  Company,  and  received 
by  them.     It  now  becomes  material  to  see  what  kind  of  authority  they 
had ;  and  it  appears  that  they  were  mere  agents  to  forward ;  so  that  their 
receipt  of  the  bill  of  lading  comes  to  nothing.     But  the  defendants  had 
notice  of  all  these  facts ;  and  they  did  nothing.     Now,  whenever  a  party 
has  notice  of  facts  which  call  upon  him  to  act,  forbearing  to  act  is  very 
important ;  but,  in  the  present  case,  by  the  original  verbal  contract  the 
vendor  was  to  choose  the  ship  by  which  the  goods  were  to  be  sent  to  The 
Anderton  Carrying  Company ;  and,  when  the  defendants  received  notice 
that  the  vendor  was  doing  this,  they  were  not  called  upon  to  do  anything, 
so  that  their  nonfeasance  is  not  of  any  weight.     I  think  that,  if  the  bill 
of  lading  had  been  received  by  the  defendants  themselves,  especially  if 
they  had  dealt  with  it,  the  case  might  have  been  different. 
*^7<n       *Erlb,  J. — The  question  reserved  for  our  opinion  is.  Whether 
-*  there  was  evidence  on  which  the  jury  would  have  been  justified  in 
finding  that  the  defendants  had  accepted  part  of  the  goods  sold,  and 
actually  received  the  same  ?    And  I  answer  it  in  the  negative.     Placing 
goods  ordered  on  board  ship  is  good  evidence  of  a  delivery  in  support  of 
a  count  for  goods  sold  and  delivered ;  but  that  is  not  the  same  as  the 
question  under  the  17th  section  of  the  Statute  of  Frauds.     I  have  no 
doubt  that  the  bill  of  lading,  which  is  the  symbol  of  the  property,  may 
be  so  received  and  dealt  with  as  to  be  equivalent  to  an  actual  receipt  of 
the  property  itself :  but  in  the  present  case  the  defendants  neither  acted, 
nor  led  the  plaintiff  to  believe  that  they  acted,  as  if  they  had  received 
the  goods,  or  were  owners  of  them. 

Crompton,  J. — The  question  reserved  was,  not  Whether  there  was  any 
evidence  for  the  jury,  but  Whether  a  verdict  for  the  plaintiff  would  have 
been  justified.  It  is  clear  that  a  delivery  to  a  carrier  is  a  sufficient 
delivery  in  an  action  for  goods  sold  and  delivered,  but  not  enough  within 
the  17th  section  of  the  Statute  of  Frauds.  Hanson  t;.  Armitage,  5  B. 
&  Aid.  557  (E.  C.  L.  B.  vol.  7),  is  now  always  considered  to  lay  down 
the  law  correctly.     Then  the  question  comes  to  be,  Whether  the  com- 
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mnnication  to  the  defendants  of  the  fact  of  shipment  and  transmission 
of  the  bill  of  lading  to  The  Anderton  Carrying  Company  and  the  silence 
of  the  defendants  make  any  difference.  These  (acts  were  such  as  the 
vendees  who  had  given  the  order  must  have  expected  to  take  place ;  and 
therefore  they  were  not  called  on  to  *say  anything  on  receiving  r^oiy^ 
notice  that  they  had  taken  place.  Where  goods,  or  the  indicia  ^ 
of  the  property  in  goods,  remain  long  under  the  control  of  the  vendee, 
especially  where  the  vendee  has  in  any  respect  acted  as  owner  of  the 
goods,  there  may  be  sufficient  evidence  of  an  acceptance  and  receipt, 
although  the  goods  themselves  are  not  received.  But  in  the  present  case 
there  are  no  facts  of  that  kind,  on  which  the  jury  Would  have  been  jus- 
tified in  finding  a  verdict  for  the  vendors.  Rule  discharged. 
^ t 

As  to  delivery  in  an  action  of  asanrnpsit  for        As  to  delivery  to  take  a  ease  ont  of  the  statnte 

good»  sold  and  delivered,  see  Hart  v,  Tyler,  15  of  frauds,  see  Ontwater  v.  Dodge,  6  WendeU, 

Pick.  171;  Bement  v.  Smith,  15  Wendell,  493;  897;  Smith  v.  Mason,  Anthon,  164;  Johnson  «. 

KerriU  v.  Parker,  11  Bhepley,  89;   Hague  v.  Watson,  1  Kelly,  348;  Snow  v,  Warner,  10 

Porter;  3  Hill,  141 ;  Wight  o.  Stiles,  29  Maine,  Metealf,  132;  Shindler  v  Houston,  1  Comstook, 

164;  Monroe  v.  Huff,  5  Denio,  360.  261. 


MARY  EVATT  v.  JOHN  HUNT.    May  27. 

Pl^ntiff  declared  on  a  hond  executed  by  defendant,  and  set  out  the  condition :  which  recited 
that  a  female,  M.  A.  H.,  had  intermarried  with  defendant :  that,  in  contemplation  of  and  pre- 
viously to  the  marriage,  personal  estate  belonging  to  M.  A.  H.  was,  by  settlement,  assigned  to 
trustees  for  the  benefit  of  M.  A.  H.,  defendant  and  the  children  of  the  marriage ;  that  M.  A. 
H.  received,  before  her  marriage,  from  plaintiff,  a  principal  sum  of  3002.,  to  the  interest  of 
whieh  plaintiff  was  entitled  for  life,  M.  A.  H.  being  entitled  to  the  principal  on  plaintiff's 
decease ;  that  the  3002.  was  paid  to  M.  A.  H.  with  plaintiff's  consent,  on  condition  that  the 
interest  should  be  regularly  paid  to  plaintiff;  that,  to  effect  such  purpose,  defendant  and  M.  A. 
H.  bad  agreed  to  execute  to  plaintiff  the  bond  in  manner  after  appearing ;  and  the  condition 
was  that,  if  defendant  or  M.  A.  H.  should  during  plaintiff's  life  pay  plaintiff  the  interest,  and 
in  case  of  plaintiff's  death  between  days  of  payment  pay  a  proportion  of  the  interest  to  plain- 
tilTs  executors,  the  bond  should  be  void.    Breach :  non-payment  of  the  interest 

Plea :  That,  before  the  making  of  the  bond  and  the  marriage,  plaintiff  was  possessed  of  the  300/. 
for  life,  and  entitled  to  the  interest  for  life,  and  to  the  3002.  absolutely,  in  the  event  of  the 
plaindff  surviving  M.  A.  H. :  and  that  plaintiff  did,  at  the  request  of  M.  A.  H.  and  defend* 
ant,  pay  and  assign  to  M.  A.  H.  the  8002.  and  all  plaintiff's  interest  therein,  on  condition 
that  M.  A.  H.  and  defendant  should  secure  to  plaintiff  an  annuity  for  plaintiff's  life,  equal  to 
the  amount  of  the  interest  of  the  3002. :  that  M.  A.  H.  and  defendant,  in  consideration  of  plain- 
tiff so  paying  and  assigning  the  3002.,  agreed  to  secure  to  pUintiff  the  said  annuity :  and  the 
bond,  with  its  condition,  whereby  the  annuity  was  secured  to  the  plaintiff,  was  made  to  plain- 
tiff by  defendant  and  M.  A.  H.  in  pursuance  of  the  said  condition  on  which  the  3002.  ^as  so 
paid,  and  in  fulfilment  of  the  agreement;  that  the  bond  was  made  after  the  passing  of  stat.  53 
G.  3,  c.  141 ;  and  the  annuity  was  granted  on  a  pecuniary  consideration,  to  wit,  the  payment 
of  the  3002. ;  and  no  memorial  of  the  bond  was  enrolled  within  thirty  days :  whereby  the  bond 
was  void. 
On  demurrer :  held,  that  plaintiff  was  entitled  to  judgment,  it  not  appearing  that  this  was  the 
grant  of  an  annuity  within  the  meaning  of  the  statute. 

Declaration  on  a  bond  by  defendant  for  8002.  to  be  paid  to  plaintiff, 
subject  to  a  condition,  *  whereby,  after  reciting  that  Mary  Ann  r^o^c 
Hunt  had  then  recently  intermarried  with  defendant,  and  that,  ^ 
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previously  to  and  in  contemplation  of  such  marriage,  certain  personal 
estate,  then  belonging  to  M.  A.  Hunt,  was,  under  and  by  virtue  of  a 
certain  indenture  of  settlement  executed  previously  to  such  marriage, 
bearing  date  6th  June  then  last  past,  and  made  between  defendant  of 
the  first  part,  M.  A.  Hunt  (then  Mary  Ann  Evatt)  of  the  second  part, 
and  William  Hannen  and  James  William  Macklin  of  the  third  part, 
assigned  unto  the  said  W.  Hannen  and  J.  W.  Macklin,  as  trustees  under 
such  indenture  of  settlement,  upon  certain  trusts,  therein  declared,  for 
the  benefit  of  M.  A.  Hunt  and  defendant  and  the  children  of  the  said 
marriage,  as  therein  particularly  mentioned ;  and  also  reciting  that  M. 
A.  Hunt,  before  her  marriage  with  defendant,  received,  of  and  from 
plaintiff,  a  certain  principal  sum  of  300Z.,  to  the  annual  interest  and 
income  of  which  sum  of  800Z.  plaintiff  was  entitled  during  the  term  of 
her  life,  and  to  which  principal  sum  M.  A.  Hunt  was  entitled  on  the 
decease  of  plaintiff;  and  also  reciting  that  the  said  sum  of  3002.  was 
paid  over  by  and  with  the  consent  of  plaintiff  unto  the  said  M.  A.  Hunt 
(then  M.  A.  Evatt)  on  condition  that  such  annual  interest  and  income 
should  be  regularly  paid  to  her,  plaintiff,  by  equal  half-yearly  payments, 
after  the  rate  of  42.  per  cent,  per  annum,  but  that  no  legal  security 
had  been  ever  executed  for  the  same ;  and  also  reciting  that,  in  order 
to  effect  such  last  recited  purpose,  plaintiff  had  applied  unto  defendant 
and  M.  A.  Hunt,  to  execute  unto  her  the  bond,  which  they  had  agreed 
to  do  in  manner  thereinafter  appearing :  The  condition  of  the  above 
written  bond  or  obligation  was  and  is  declared  to  be  such  that,  if  defend- 
*VT(M  *^^'  ^^  ^'  '^'  ^^°*»  ^^  either  of  *them,  or  the  heirs,  executors, 
-^  or  administrators  of  them,  or  either  of  them,  should,  during  tbe 
life  of  plaintiff,  well  and  truly  pay  unto  her,  or  her  assigns,  interest 
upon  the  said  principal  sum  of  300Z.  calculated  after  the  rate  of  4i.  per 
2ent.  per  annum,  by  half-yearly  payments,  to  be  made  on  12th  January 
md  12th  July,  in  every  year,  by  equal  portions,  and  clear  of  all  deduc- 
lions  on  any  account  whatsoever,  and  should  make  the  first  half-yearly 
payment  on  12th  January  next  ensuing  the  date  of  the  bond,  provided 
plaintiff  should  be  then  living,  and,  in  the  event  of  the  death  of  plain- 
tiff between  or  in  the  interval  of  any  of  the  said  half-yearly  days  of 
payment,  and  either  before  or  after  the  12th  January  then  next,  then 
if  defendaiit  and  M.  A.  Hunt,  or  either  of  them,  or  the  heirs,  &c., 
should  also  well  and  truly  pay  unto  the  executors,  administrators,  or 
assigns  of  plaintiff  such  part  of  the  said  interest  as  should  be  in  the 
proportion  to  the  time  or  number  of  days  which,* inclusive  of  the  day 
of  the  decease  of  plaintiff,  should  have  elapsed  prior  to  her  decease, 
and  after  the  day  of  payment  next  and  immediately  preceding  that 
event,  and  also  if  defendant  and  M.  A.  Hunt,  or  either  of  them,  or  the 
heirs,  &c.,  should  make  the  payment  of  such  proportionate  part  of  the 
said  interest  as  soon  after  the  decease  of  plaintiff  as  demand  should  be 
made  thereof  by  the  executors,  administrators,  or  assigns  of  plaintiff, 
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jiDd  clear  of  all  deductions  whatsoever,  then  the  said  bond  or  obligation 
should  be  void,  &c.  Plaintiff  then  assigned,  for  a  breach  of  the  con- 
dition, that,  after  the  making  of  the  bond,  to  wit,  on  12th  July,  1852, 
a  large  sum,  &c.,  to  wit,  61.,  became  due  to  plaintiif,  and  still  was  in 
arrear  and  unpaid,  contrary  to  the  form,  &c. ;  and,  for  a  further  breach, 
that,  on  12th  January,  1853,  a  further  sum  of  61,  *became  due  r^npfw 
to  plaintiflf  and  still  was  in  arrear  and  unpaid,  contrary,  &c. :  by  ^ 
reason  of  which  several  breaches  the  bond  became  forfeited. 

Plea :  That,  before  the  making  of  the  writing  obligatory,  and  before 
the  intermarriage  of  defendant  with  M.  A.  Evatt,  plaintiff,  being  then 
possessed  of  the  said  sum  of  3002.,  in  the  condition  of  the  said  bond 
mentioned,  for  her  life,  and  being  entitled  to  the  interest  of  the  said 
sum  of  300Z.  for  her  life,  and  being  further  absolutely  entitled  to  the 
said  sum  of  3002.  in  the  event  of  her  surviving  M.  A.,  did,  at  the  re- 
quest of  M.  A.  and  of  defendant,  pay  over  and  assign  to  M.  A.  the 
said  sum  of  3002.,  and  all  her,  plaintiff's,  right,  title,  and  interest 
therein,  on  the  condition  that  M.  A.  and  defendant  should  and  would- 
secure  to  plaintiff  an  annuity  or  yearly  sum  for  the  life  of  plaintiff,, 
equal  to  the  amount  of  the  interest  upon  the  sum  of  3002.  at  the  rate 
of  4  pounds  by  the  hundred  pounds  by  the  year ;  that  is  to  say,  the 
auDuity  or  yearly  sum  of  122.  by  the  year  :  And  M.  A.  and  defendant, 
in  consideration  of  plaintiff  so  as  aforesaid,  at  their  request,  paying 
oyer  and  assigning  the  said  sum  of  3002.  to  M.  A.,  promised  and  agreed 
to  and  with  plaintiff  that  they  would  secure  to  plaintiff  the  said  annuity 
or  yearly  sum  of  122.  for  her  life  as  aforesaid.  That  the  said  writing 
obligatory,  with  the  condition  thereunder  written,  whereby  the  annuity 
or  yearly  sum  of  122.  is  secured  to  plaintiff  for  her  life,  was  made  and 
delivered  to  plaintiff  by  defendant  and  M.  A.,  his  wife,  in  pursuance  of 
the  said  condition  on  which  the  said  sum  of  3002.  was  so  paid  over  and 
assigned  as  aforesaid,  and  in  fulfilment  of  the  said  agreement  and  pro-* 
mise  of  defendant  and  M.  A. ;  and  that  the  said  writing  obligatory  was 
made  after  the  passing  of  a  certain  *Act,  &c.  (53  G.  3,  c.  141)  ;  r^oiro 
and  that  the  said  annuity  in  the  said  condition  mentioned  was  ^ 
granted  upon  and  for  a  pecuniary  consideration,  to  wit,  the  paying  over 
and  assigning,  as  aforesaid,  by  plaintiff,  of  the  said  sum  of  3002.  in 
which  plaintiff  was  so  interested  as  aforesaid:  and  that  no  memorial  of 
the  said  writing  obligatory  was  enrolled  in  the  High  Court  of  Chancery 
within  thirty  days  after  the  execution  thereof,  according  to  the  provi- 
sions of  the  said  Act :  whereby  the  said  writing  obligatory  was  and  is 
null  and  void. 

Demurrer.     Joinder. 

C.  Manley  Smith,  for  the  plaintiff. — T)iis  is  simply  a  bond  for  secu- 
ring the  interest  on  a  sum  of  which  the  plaintiff  gives  up  the  immediate 
possession  in  order  to  carry  out  a  family  arrangement.     In  Winter  v. 

VOL.  II. — 31  X 
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Mouseley,  2  B.  &  Aid.  802,  806,(a)  where  an  attempt  was  made  t'« 
treat  such  a  bond  as  an  annuity  bond,  Best,  J.,  said  that  he  had  <«  alwaji^ 
understood  the  meaning  of  an  annuity  to  be  where  the  principal  was  gone 
for  ever,  and  it  is  satisfied  by  periodical  payments.*'  Here  the  condi- 
tion is  simply  for  the  payment  of  interest  on  the  principal  sum.  In 
Tetley  v.  Tetley,  4  Bing.  214  (E.  C.  L.  R.  vol.  13,  15),  a  son,  n  con- 
sideration  of  his  father  and  mother  having  given  up  to  him  a  farm  and 
stock  worth  300{.,  gave  a  bond  for  payment  to  them  of  10/.  annually : 
and  it  was  held  that  this  was  not  an  annuity,  within  the  meaning  of 
the  Acts. 

Asplandy  contrd.. — It  cannot  be  assumed,  on  these  pleadings,  that 
the  bond  was  given  as  incident  to  a  marriage  settlement.  The  effect 
is  that  the  plaintiff  gives  up  the  sum  of  3002.  in  consideration  of  re- 
*^7Q1  ^®^^^"g  *12l.  annually ;  that  is  a  purchase  of  an  annuity  of  12/. 
^  for  a  pecuniary  consideration.  [Crompton,  J. — Is  the  memorial 
to  be  filled  up  with  a  statement  that  the  purchase-money  is  3002.?] 
The  facts  may  be  stated.  [Crompton,  J. — It  would  be  a  very  anoma- 
lous statement.]  Hood  v,  Burlton,  2  Yes.  Jun.  29,  is  an  authority  in 
favour  of  the  defendant.  There  a  married  woman,  having  stock  in 
the  funds  settled  to  her  separate  use  for  life,  in  consideration  of  monej 
advanced  to  her,  assigned  her  interest  in  the  funds  to  a  trustee,  upon 
trust  to  pay  a  certain  portion  of  the  dividends  annually  to  persons 
named  by  the  parties  making  the  advance ;  the  husband  covenanting 
to  make  up  any  deficiency  in  case  of  the  wife's  death  between  the 
days  of  payment :  and  it  was  argued  that  this  was  merely  a  transfer 
of  stock :  but  it  was  held  to  be  a  deed  to  secure  an  annuity.  In  the 
present  case,  if  Mary  Evatt  survives  Mary  Ann  Hunt,  the  effect  of  the 
transaction  will  be  simply  an  assignment  of  the  3002.  [Erle,  J.— In 
Hood  V.  Burlton,  there  was  direct  pecuniary  consideration,  the  pay- 
ment of  4002.  down.]  Under  stat.  63  G.  3,  c.  141,  it  is  enough  if  the 
consideration  for  the  annuity  be  money's  worth,  as  appears  from  sect. 
10.     Here  the  plea  avers  that  the  grant  is  of  an  annuity. 

C.  Manley  Smithy  in  reply. — It  is,  in  one  sense  of  the  word,  a  grant 
of  an  annuity :  but  not  in  the  statutable  sense.  The  statutes,  which 
are  in  pari  material,  were  all  passed  with  the  object  of  protecting  impro- 
vident persons  from  money-lenders:  they  have  no  connexion  with  a 
transaction  like  this ;  Blake  v.  Attersoll,  2  B.  &  C.  875  (E.  C.  L.  R. 
*^ftm  ^^^'  ^)'  ^^®'®  *Littledale,  J.,  says  that  the  preamble  of  stat.  17 
^  G.  3,  c.  26,  «  may  be  considered  as  virtually  incorporated"  in 
stat.  53  G.  3,  c.  141. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  is  not  a  case  within 
stat.  53  G.  3,  c.  141.  The  point  is  decided  by  Blake  v.  Attersoll,  and 
other  cases,  some  of  which  have  been  cited.  I  approve  of  these  deci- 
sions :  and,  if  the  question  were  res  integra,  I  should  take  the  same 

(a)  See  Marriage  v.  Marriage,  I  Com.  B.  781  (E.  C.  L.  R.  toL  50). 
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view.  Although  the  preamble  of  stat.  17  G.  3,  c.  26,  is  not  copied 
into  Stat.  53  0.  3,  c.  141,  we  most  suppose  that  the  Legislature  had 
the  same  object  in  view  in  the  two  statutes  :  namely,  to  protect  needy 
persons  from  the  arts  and  extortion  of  money-lenders.  Now  this 
transaction  does  not  fall  within  the  meaning  of  the  Legislature,  so  un- 
derstood. The  plaintiff  was  entitled  to  the  interest  of  the  money  du- 
ring her  life,  and  Mary  Ann  Hunt  was  entitled  to  the  principal  sum 
after  the  plaintiff's  death ;  but  the  plaintiff,  if  she  survived  Mary  Ann, 
was  entitled  to  the  principal.  The  money  was  not  the  money  of  the 
plaintiff;  she  had  only  a  contingent  interest  in  it :  bor  was  even  money's 
worth  given :  the  plaintiff  merely  had  the  money  to  lay  out  so  as  to 
produce  an  income  during  her  life ;  and  this  she  does  by  allowing  it  to 
remain  in  the  hands  of  the  defendant,  Mary  Ann  Hunt's  husband. 
This  has  no  resemblance  to  the  purchase  of  an  annuity  requiring  a 
memorial.  As  to  Hood  v.  Burlton,  it  is  completely  explained  by  the 
remark  of  my  brother  Erie :  that  was  the  case  of  a  purchase  of  an 
annuity  for  a  sum  of  money.  The  plaintiff,  therefore,  is  entitled  to  our 
judgment. 

*CoLERiD0E,  J. — I  am  of  the  same  opinion.  The  transaction,  p^^oo^ 
as  stated  in  the  plea,  is  that  the  plaintiff,  being  entitled  to  the  ^ 
income  of  3002.  for  life,  and  also  to  the  principal  3002.,  in  the  event  of 
her  surviving  Mary  Ann,  consents  to  the  placing  the  principal  in  the 
hands  of  the  defendant,  taking  a  bond  to  secure  the  payment  of  the 
income  during  her  life.  This  is  a  transaction  exactly  within  the  prin- 
ciple of  Blake  v.  Attersoll,  where  10,0002.  was  to  be  paid  under  a  mar- 
riage settlement,  but  the  party  who  was  to  pay  died  without  making 
the  payment :  and  the  party  beneficially  interested  agreed  to  take  from 
the  executors  an  annual  payment  of  1252.  in  lieu  of  60002.  of  the 
10,0002. :  and  it  was  held  that  the  annuity  did  not  require  enrolment. 
That  case  was,  in  my  opinion,  rightly  decided,  and  governs  the  pre- 
sent. 

Eblb,  J. — The  principle  to  be  extracted  from  Blake  v,  Attersoll 
governs  this  case.  This  is  not  an  annuity  granted  for  a  "  pecuniary 
consideration,"  the  words  used  in  stat.  53  G.  3,  c.  141,  s.  2.  In  the 
column,  in  that  section,  headed  <<  consideration  and  how  paid,"  the 
examples  given  are  both  of  money  paid.  In  Blake  v.  Attersoll  the 
Court  construed  the  transaction  not  to  be  one  of  borrowing  money. 
The  words  in  the  10th  section,  "  pecuniary  consideration  or  money's 
worth,"  do  not  appear  to  me  to  show  that  the  statute  will  apply  to  such 
a  case  as  the  present.  That  section  excludes  from  the  operation  of  the 
Act  annuities  granted  without  « pecuniary  consideration  or  money's 
worth :"  but  it  does  not  follow  from  this  that  the  Act  includes  all  that 
is  granted  for  money's  worth. 

♦Crompton,  J. — This  was  merely  a  family  arrangement.  The  r^togo 
plaintiff  could  protect  herself  by  keeping  the  money  in  her  own  ^ 
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hands :  she  waives  her  right  to  do  so;  and  really  that  is  all.  We  cannot 
call  this  an  annuity,  within  the  Act,  unless  we  overrule  Blake  v,  Atter- 
soil.  The  annuity  must  be  granted  for  money  or  money's  worth,  such 
as  ffoods.  But,  in  such  an  arrangement  as  this,  neither  money  is  given 
nor  money's  worth.  Judgment  for  plaintiff. 


MARTIN  MOORE  v.  JOHN  SHEPHERD,  The  Deputy  Master  of 
The  TRINITY  HOUSE  OF  DEPTFORD  8TR0ND.    May  27. 

8tat  32  Q.  3,  c.  74,  s.  14,  exempting  eoastiDg  veiseli  from  payiog  the  does  to  RamBgate  Htfbonr 
in  re9pect  of  more  than  one  voyage  in  the  jeax,  inelndee  coasting  reeseli  earrying  only  ooaL 

This  was  an  action  brought  against  defendant  as  deputy  master  of 
the  Trinity  House,  Deptford  Strond,  for  the  recovery  of  il  Is.  And  by 
consent  of  the  parties,  and  by  the  order  of  Piatt,  B.,  according  to  The 
Common  Law  Procedure  Act,  1852,  a  case  was  stated  for  the  opinion 
of  the  Court  without  any  pleadings,  substantially  as  follows. 

The  defendant  is  sued  as  a  nominal  defendant,  according  to  the  pro- 
visions of  Stat.  32  G.  8,  c.  74,  s.  62,(a)  on  behalf  of  the  Trustees  of  the 
harbour  of  Ramsgate,  mentioned  in  that  Act  and  in  the  several  subse- 
*aRin  qiient  Acts  of  Parliament,  relating  to  the  said  harbour,  viz.  *37 
-'  G.  3,  c.  86,  55  G.  3,  c.  lxxxiv.,(6)  all  of  which  are  to  be  refer- 
red to  as  part  of  this  case. 

Stat.  82  G.  8,  c.  74,  recites  the  passing  of  Acta  of  Parliament  in  22 
G.  2,  c.  40,  and  5  G.  8,  c.  82;  and  that  the  trustees  named  in  the  first 
of  these  Acts  were  thereby  empowered  to  settle  and  impose  certain 
rates  and  duties  to  be  paid  by  the  master  or  owner  of  every  British  or 
foreign  ship,  vessel,  or  crayer,  of  the  respective  burthens  therein  men- 
tioned (except  fishermen  and  coasters),  for  every  loading,  or  discharg- 
ing, or  ship  in  ballast,  from,  to,  or  by  Ramsgate,  and  on  every  chaldron 
of  coals  or  ton  of  grindstones,  Purbeck,  Portland,  or  other  stones,  for 
the  purposes  mentioned  in  such  recital ;  and  further  recites  that,  the 
revenue  of  the  said  trustees  having  of  late  exceeded  the  expenditure 
very  considerably,  and  that  the  interest  of  a  balance  of  41,2252.  3#. 
cash  unfunded  at  Midsummer,  then  last  invested  in  the  public  funds, 
would,  without  the  income  arising  from  the  money  already  vested  there- 
in, be  much  more  than  sufficient  to  provide  for  the  growing  payments 
of  certain  annuities  (the  whole  whereof,  amounting  only  to  the  sum  of 
9482.  15«.,  from  the  advanced  age  of  the  annuitants,  might  be  expected 
to  end  in  a  few  years) ;  and  further  recites  that,  the  Act  of  22  G.  2, 
having  been  found  defective,  it  was  expedient  that  the  same  and  the 
Act  of  5  G.  8  should  be  wholly  repealed,  and  a  new  Act  passed  for  the 
purposes  mentioned  in  such  recital. 

(a)  "  For  the  maintenance  and  improremont  of  the  harbour  of  Bamsgate  in  tbo  oovnlj  of  Kent; 
and  for  cleansing,  amending,  and  preserrlng  the  haven  of  Sandwich  in  the  same  coantj."  Not 
printed  at  length  in  the  Statutes  at  Large. 

(6)  Loeal  and  personal,  pabUo. 
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The  said  recited  Act  of  22  0.  2,  and  the  recited  Act  5  G.  8,  c.  82, 
are  to  be  taken  as  parts  of  this  case.  » 

Bj  the  first  section  of  stat.  82  G.  3,  c.  74,  the  recited  Acts  are  repeal- 
ed; and,  by  the  2d  section,  certain  ^persons  were  appointed  r^cooj^ 
tmstees  foi*  carrying  the  Act  into  execution.  ^ 

Sect.  8  of  Stat.  32  G.  3,  o.  74,  is  as  follows:  «And  be  it  further 
enacted,  that  the  said  Trustees  or  any  such  fifteen  or  more  of  them  as 
aforesaid,  at  a  public  meeting  (previous  notice  wh^eof  shall  be  given," 
Ac),  «  are  hereby  authorized  to  settle  and  impose  the  several  rates  and 
duties  hereinafter  mentioned,  which  rates  and  duties  shall  commence 
and  become  payable  from  and  after  the  25th  day  of  June,  1792,  inclu- 
sive ;"  <^  that  is  to  say,  any  rate  or  duty  not  exceeding  8<2.  per  ton  to 
be  paid  by  the  master  or  owners  for  every  ship,  vessel,  or  crayer,  of  the 
barden  of  twenty  tons  or  upwards,  and  not  exceeding  the  burden  of 
tbree  hundred  tons,  whether  the  same  be  laden  or  in  ballast,  passing 
from,  to,  or  by  Ramsgate,  whether  on  the  East  or  West  side  of  the 
Goodwin  Sands,  or  otherwise  passing  by  or  coming  into  the  harbour 
there  (other  than  and  except  ships  laden  with  coals,  grindstones,  or 
Porbeck,  Portland,  or  other  stones),  not  having  a  receipt  testifying  his 
payment  before  on  that  voyage ;  and  for  every  ship,  vessel,  or  crayer 
which  shall  exceed  the  burden  of  three  hundred  tons,  any  rate  or  duty 
not  exceeding  Id.  for  each  ton  of  such  ship  (except  ships  laden  with 
coals,  grindstones,  Purbeck,  Portland,  or  other  stones)  and  tor  every 
chaldron  of  coals  or  ton  of  grindstones,  Purbeck,  Portland,  or  other 
stones,  a  rate  not  exceeding  three  halfpence ;  and  the  said  duties  shall 
be  paid  every  time  such  ship,  vessel,  or  crayer  shall  sail  from,  arrive, 
or  come  into  harbour  at  or  pass  by  Ramsgate  as  aforesaid  (except  as 
hereafter  is  mentioned) ;  and  such  rates  or  duties,  when  settled  by  the 
said  Trustees,  shall  be  forthwith  published  in  the  London  Gazette,  for 
the  information  of  all  parties  concerned,  the  same  to  be  *paid  to  r^qo*: 
the  customer  or  collector  of  the  customs,  or  their  deputies,  or  ^ 
such  other  person  or  persons  as  shall  be  appointed  by  the  Trustees  of 
this  Act   to  receive  the  same,  in  such  port  or  place  whence  such 
ship,  vessel,  or  crayer  shall  set  forth,  or  where  such  ship,  vessel,  or 
crayer  shall  arrive,  before  she  sails  from  such  port  on  her  outward- 
bound  voyage,  and  before  unloading  the  goods  on  board  thereof  on  her 
homeward-bound  voyage ;  the  amount  of  the  number  of  such  tons  to 
be  ascertained  according  to  the  rules  laid  down  by  an  Act  passed,*' 
4c.  (26  G.  3,  c.  60) :  «<  and  that  the  rates  and  duties  so  to  be  levied 
and  raised  as  aforesaid  shall  be  applied,  by  or  under  the  direction  of 
the  said  Trustees,  in  or  towards  the  enlarging,  building,  finishing,  main- 
taining, and  supporting  and  improving  the  said  harbour  of  Ramsgate.'* 
The  12th  section  enacts :  '^  That  no  ship,  vessel,  or  crayer  outward 
bound,  the  place  of  whose  destination  shall  be  to  or  by  Ramsgate,  shall 
be  cleared  at  the  office  of  His  Majesty's  customs  or  subsidies  on  such 
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outward-bound  voyage,  nor  shall  any  vessel  who  shall  have  sailed  from  or 
by  Ramsgate,  or  have  gone  into  harbour  there,  be  allowed  to  enter  at  the 
said  office  on  her  homeward-bound  voyage  by  atiy  officer  or  officers  of 
His  Majesty's  customs,  without  producing  a  certificate  from  the  officer  or 
person  empowered  to  collect  the  same,  testifying  the  payment  of  the 
rates  and  duties  imposed  under  the  authority  of  this  Act ;  and  also  that 
on  producing  a  proper  acquittance  for  the  receipt  thereof,  such  master  or 
owi^^  thereof  shall  have  and  be  entitled  to  an  allowance  from  the  mer- 
chants, importers,  or  exporters,  as  follows ;  that  is  to  say,  for  every  ton 
of  goods  loaden  on  board  such  ship  or  vessel  on  account  of  such  mer- 
*^Rfi1  ^'*^'^*^>  *importers,  or  exporters,  a  like  sum  per  ton  as  is  by  this 
-*  Act  charged  upon  the  ship  or  vessel  on  board  of  which  such  goods 
or  merchandises  shall  be  laden,  and  so  in  proportion  for  a  less  quantity 
than  a  ton." 

The  14th  section  is  as  follows :  "  Provided  always,  and  it  is  hereby 
declared,  that  no  coasting  vessel  or  fisherman  shall  pay  the  duty  charged 
by  this  Act  oftener  than  once  in  any  one  year,  nor  shall  any  collier 
returning  in  ballast  from  the  French  or  Flemish  coast,  producing  a  certi- 
ficate of  having  paid  the  duty  on  her  outward-bound  voyage  for  her 
cargo  of  coals,  be  liable  to  the  payment  of  any  such  duty  for  her  inward- 
bound  voyage,  anything  hereinbefore  contained  to  the  contrary  notwith- 
standing." 

Sect.  15  enacts :  "  That  it  shall  be  lawful  for  the  collector  or  collect- 
ors, or  any  other  person  or  persons  authorized  and  deputed  by  the  said 
Trustees  to  go  on  board  any  ship,  vessel,  or  crayer,  to  demand,  collect, 
and  receive  the  sacid  duties  and  rates  by  this  Act  due  and  payable,  and 
for  non-payment  thereof  to  take  and  distrain  every  such  ship  or  vessel, 
and  all  the  tackle,  apparel,  and  furniture  thereto  belonging,  or  any  part 
thereof,  and  the  same  to  detain  and  keep ;  and  in  case  of  any  neglect  or 
delay  in  payment  of  any  of  the  said  duties  and  rates  for  ten  days  after 
any  distress  so  taken  as  aforesaid,  that  then  it  shall  be  lawful  for  the 
said  collector  and  collectors,  receiver  and  receivers  of  the  said  duties  and 
rates,  to  sell  the  said  distress,  and  therewith  to  satisfy  him  or  themselves, 
as  well  for  and  concerning  the  duty  so  neglected  or  delayed  to  be  paid 
for,  and  for  which  a  distress  shall  be  so  taken  as  aforesaid,  as  also  for 
his  or  their  reasonable  charge,  in  taking,  keeping,  and  selling  such  dis- 
*«i«7l  *^®^^»  rendering  to  the  master  or  other  person  *having  the  rule  and 
^  command  of  the  ship  or  vessel  in  or  from  which  such  distress  shall 
be  so  taken  the  overplus,  on  demand,  if  any  there  shall  be."(a) 

(a)  Sect  16  was  referred  to  in  argnment.  It  enacta :  "  That  if  any  master,  cooimander,  or 
owner  of  any  ship,  vessel,  or  crayer  shaU  at  any  time  before  the  commencement  of  this  Act  have 
eluded  oi  avoided  the  duties  payable  under  the  said  former  Act,  or  shall  at  any  time  from  the 
oommenoement  of  this  Act  elude  or  avoid,  or  attempt  to  elude  or  avoid,  the  payment  of  th«  dutie« 
hereby  granted,  by  any  method  whatsoever,  such  master,  commander,  or  owner  of  such  ship  or 
vessel  shall  stand  charged  with  and  be  liable  to  the  payment  of  the  same,  and  the  same  shall  be 
levied  and  recovered  from  such  master  or  owner  by  the  same  method  by  which  fines  and  penalties 
imposed  by  this  Act  are  hereinafter  directed  to  be  levied  and  recovered." 
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The  58th  section,  so  far  as  is  material  to  this  case,  is  as  follows : 
"  That  nothing  herein  contained  shall  extend  or  be  construed  to  extend 
to  charge  with  any  of  the  rates  and  duties  hereby  granted  and  imposed 
any  ship  or  vessel  which  shall  be  bound  to  or  from  the  town  of  Sand- 
wich in  the  said  county  of  Kent,  the  whole  or  the  major  part  of  which 
ship  or  vessel  shall  belong  to  or  be  the  property  of  any  of  the  inhabit- 
ants of  the  said  town*'  (in  case  the  master,  &c.,  produce  a  certificate  of 
ownership,  as  more  particularly  described),  «  but  that  all  such  ships  or 
vessels  shall  and  may  pass  to  and  from,  by,  into,  and  out  of  the  said 
harbour  of  Ramsgate,  without  paying  any  of  the  said  rates  and  duties." 

The  69th,  70th,  and  71st  sections  contain  similar  exemptions  in 
favour  of  vessels  belonging  to  the  ports  of  Dover,  Weymouth,  and  Great 
Yarmouth. 

The  duties  imposed  by  the  Trustees  during  the  year  1852  were  until 
1st  October,  three  halfpence  per  ton,  to  be  paid  by  the  master  or  owner 
of  every  ship,  vessel,  or  crayer,  British  as  well  as  foreign,  of  the  burthen 
of  ♦20  tons  or  upwards,  and  not  exceeding  the  burden  of  300  r^ooc> 
tons,  except  ships  laden  with  coals,  Purbeck,  Portland,  or  other  *- 
stones ;  and  for  every  chaldron  of  coals,  or  ton  of  grindstones,  Purbeck, 
Portland,  or  other  stones,  the  rate  of  three  farthings.  And,  on  1st 
October,  1852,  the  said  duty  of  three  halfpence  per  ton  was  reduced  to 
one  penny  and  one-eighth  of  a  penny  per  ton ;  and  the  said  duty  of 
three  farthings  per  chaldron  of  coals,  or  ton  of  grindstones,  Purbeck, 
Portland,  or  other  stones,  was  reduced  to  one  halfpenny  per  chaldron 
of  coals,  or  ton  of  grindstones,  Purbeck,  Portland,  or  other  stones ;  and 
the  said  reduced  duties  were  in  force  on  the  said  1st  October,  and 
thenceforth  until  the  end  of  1852. 

The  plaintiff  is,  and  during  the  whole  of  the  year  1852  was,  the  sole 
owner  of  a  vessel  registered  at  Sunderland,  called  the  Thomas  and  Mar- 
garet, of  the  burthen  of  179  tons,  of  which  John  Hall  is  master.  The 
plaintiff's  vessel  is  (and  for  five  years  last  past  has  been)  a  collier  em- 
ployed solely  in  the  coasting  trade  ;  and  during  the  last  five  years  she 
has  been  solely  employed  in  carrying  coals  from  Sunderland  to  Ports- 
mouth and  the  ports  in  the  immediate  neighbourhood  on  the  south  coast 
of  England,  returning  direct  to  Sunderland  in  ballast. 

During  the  whole  of  1852  she  has  been  solely  employed  in  carrying 
coals  from  Sunderland  to  Southampton,  returning  direct  to  Sunderland 
in  ballast.  On  such  voyages  the  said  ship  passed  by  Ramsgate  on  19th 
February,  1852.  The  sum  of  13«.  6d.,  being  at  the  rate  of  three 
farthings  for  every  chaldron  of  coals  on  board  the  said  vessel,  was  paid 
by  the  master  thereof  to  the  said  Trustees  for  the  said  vessel  passing 
by  Ramsgate  on  *her  voyage  from  Sunderland  to  Southampton  r^ooo 
laden  with  coals  ;  that  being  the  first  voyage  in  which  she  had  ^ 
passed  by  Ramsgate  during  the  year  1852.  And  a  receipt  was  there- 
upon given  to  the  master,  testifying  his  payment  of  the  said  duty. 
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(The  case  set  out  the  receipt.)  The  said  vessel  afterwards  m  the  same 
year  made  several  other  voyages  from  Sunderland  to  Southampton, 
passing  by  Ramsgate,  laden,  on  each  of  such  voyages,  with  coals ;  on 
each  of  which  voyages  similar  payments  were  demanded  in  respect  of 
the  coals  laden  on  board  of  the  said  vessel  during  that  voyage,  but  were 
resisted  by  the  said  John  Hall,  as  master  of  the  plaintiff's  vessel,  on 
the  ground  that  they  could  not  legally  be  claimed  more  than  once  in 
each  year. 

The  duties  payable,  if  such  duties  were,  under  the  circumstances 
aforesaid,  chargeable  on  the  said  ship,  or  in  respect  of  the  said  cargoes 
thereof,  more  than  once  in  any  year,  amount  to  42.  Is, ;  and  that  sam 
has  been  paid  by  plaintiff  to  the  trusteed  under  protest.  The  duty 
due,  if  the  same  were  not  chargeable  more  than  once  in  the  same  year, 
was  ISs.  6(2.,  if  the  same  is  to  be  calculated  according  to  the  cargo  on 
board  during  the  first  voyage  in  that  year ;  but  is  11.  2s.  4|d.  if  the 
same  is  to  be  calculated  on  the  tonnage  of  the  said  vessel. 

The  questions  for  the  opinion  of  the  Court  are : 

First :  Whether,  in  case  of  a  coasting  vessel  performing  during  one 
year  several  coasting  voyages  from  a  port  on  the  North  coast  to  a  port 
on  the  South  coast  of  England,  and  on  each  voyage  passing  by  Rams- 
gate  as  mentioned  in  the  Act,  laden  with  coals,  the  said  Acts,  or  any 
of  them,  authorized  the  exaction  of  duty,  in  respect  of  such  cargoes  or 
otherwise,  oftener  than  once  in  such  one  year. 

*«lQm       *Secondly :  If  not,  whether  such  one  annual  payment  is  to  be 
■^  calculated  on  the  tonnage  of  the  vessel,  or  on  the  first  cargo 
during  such  one  year. 

If  the  Court  shall  decide  the  first  question  in  the  iiffirmative,  then 
the  judgment  of  the  Court  is  to  be  entered  for  the  defendant  with  costs, 
&c.  But,  if  the  Court  shall  decide  the  first  question  in  the  negative, 
then  the  judgment  of  the  Court  is  to  be  entered  for  the  plaintiff  for 
such  amount  as  the  Court  shall,  with  reference  to  the  second  question, 
consider  to  have  been  overpaid,  with  costs,  &c. 

Sir  F.  Kelly y  for  the  plaintiff. — First :  the  duty  was  payable  only  in 
respect  of  one  voyage  in  the  year.  Sect.  8  of  stat.  82  G.  8,  c.  74,  but 
for  the  reference  to  the  subsequent  exceptions,  would  make  all  the 
duties  payable  upon  every  voyage :  indeed  they  would  be  payable  for 
every  time  of  passing  Ramsgate,  were  it  not  that  the  words  <«  not  haWng 
a  receipt  testifying  his  payment  before  on  that  voyage"  must  manifestly 
be  incorporated  with  the  mention  of  all  tlree  classes  of  ships,  namely, 
the  two  classes  of  ships,  distinguished  according  to  their  tonnage,  not 
laden  with  coals,  grindstones,  or  Purbeck,  Portland,  or  other  stones, 
and  the  third  class,  of  ships  so  laden.  The  words  « to  be  paid  by  the 
master  or  owners''  must  also  be  applied  to  all  three  classes.  The  excep- 
tion, "except  as  hereafter  is  mentioned,"  follows  the  imposition  of  the 
duty  on  all  three  classes,  and  applies  to  all.     One  of  those  exceptioBSi 
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i3  afterwards  specified  in  sect.  14,  and  must  be  read  as  if  incorporated 
in  sect.  8.  The  plaintiff's  vessel  is  undoubtedly  a  "coasting  vessel;" 
the  question  is  whether,  in  this  section,  the  word  "coasting  vessel" 
means  "coasting  vessel  not  being  a  *collier."  Such  a  construe-  t^qq-. 
tion  would  probably  exclude  the  greater  part  of  the  coasting  ^ 
trade  from  the  benefit  of  the  exemption.  It  will  be  suggested  that 
vessels  laden  with  coal  or  stone  are  treated  as  a  distinct  class.  But 
they  are  not  treated  as  a  distinct  class  of  coasters :  they  are  only  dis- 
tinguished, in  sect.  8,  for  the  purpose  of  laying  down  the  amount  of 
dnty.  The  charge  in  their  case  is  according  to  the  cargo  (by  the  chal- 
dron as  to  coals,  which,  at  the  time  of  this  Act  passing,  were  not 
measured  by  tons),  and  by  the  ton  if  it  be  stones ;  the  charges  on  other 
vessels  are  by  the  ton,  according  to  the  tonnage  of  the  vessel.  It  may 
be  said  that  the  subject  of  the  duty,  as  to  the  third  class,  is  the  cargo 
and  not  the  vessel ;  and  that  sect.  14  does  not  exempt  cargoes.  By 
sect.  12,  the  owner  of  outward  bound  vessels  may  claim  from  the  mer- 
chant in  all  cases  a  payment,  per  ton  of  the  cargo,  of  the  same  duty  as 
is  imposed  on  the  ship  per  ton ;  so  that,  in  the  case  of  an  incomplete 
cargo,  a  part  of  the  duty  falls  on  the  shipowner,  hut,  if  the  cargo  be 
complete,  all  falls  on  the  merchant.  Now  clearly  the  object  of  the 
statute  was  to  impose  the  tax  on  the  owner  of  the  ship,  allowing  him 
to  recover  from  the  merchant  in  proportion  to  the  goods  carried.  And 
this  will  happen,  if  he  be  liable  only  for  the  first  voyage  in  the  year: 
for  then,  whether  he  has  been  fully  repaid  or  not  for  the  duties  of  the 
first  voyage,  he  will  neither  pay  nor  recover  any  duty  in  respect  of 
later  voyages  in  the  year,  and  the  benefit  will  practically  accrue  to  the 
merchants  in  the  coasting  trade  who  employ  the  ship  in  the  later  voy- 
ages :  and  this  is  the  intention  of  the  Act.  But,  if  it  be  held  that  this 
is  a  tax,  not  on  the  ship,  but  on  the  particular  cargoes  themselves,  and 
that,  though  coasting  vessels  generally  are  exempt,  yet  certain  cargoes 
are  *nevertheless  liable  to  the  duty,  the  owner  of  a  coasting  r:^QQ9 
vessel  carrying  such  cargoes  will,  by  the  words  of  the  8th  sec-  *- 
tion  so  understood,  be  absolutely  exempted  from  duty,  and  yet  will  be 
entitled  to  claim  from  the  merchant  the  duty  in  respect  of  the  tonnage, 
for  every  voyage,  by  the  12th  section.  This  of  course  cannot  have 
been  the  intention  of  the  Legislature.  Therefore,  the  reasonable  inter- 
pretation is  that  sect.  8  makes  all  the  vessels  (not  the  cargoes)  liable  to 
duty,  but  according  to  different  modes  of  rating ;  that  sect.  14  exempts 
from  this  duty  all  coasting  vessels  that  have  paid  once  during  the 
year;  and  that  sect.  12  enables  the  owners  of  all  vessels  which  are 
liable  upon  any  voyage  to  recover  from  the  merchant,  as  to  that  voy- 
age, in  proportion  to  the  goods  carried.  Sect.  15  gives  the  power  of 
distraining  on  the  vessels  and  their  effects  for  the  duty.  Sect.  16 
throws  the  legal  responsibility  on  the  shipowner  and  his  servants,  in 
the  case  of  all  the  duties.  And  the  exempting  sections  refer  only  to 
VOL.  n.— 32 
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ships  belonging  to  particular  districts  or  places,  not  to  the  cargoes,  as 
to  which  no  distinction  is  made. 

Secondly :    In  consistence  with  the  above  view,  the  duty  is  to  be 
levied  in  proportion  to  the  tonnage  on  the  first  cargo  of  the  year. 

Willed,  contrtl. — ^First :  Sect.  14  was  clearly  intended  for  the  benefit 
of  the  coasting  merchant,  who  is  partially  relieved  from  the  liabilitv 
imposed  on  him  by  sect.  12.  Sect.  8  imposes  a  duty  on  two  classes  of 
vessels  and  one  class  of  cargoes.  Sect.  12  enables  the  shipowner,  who 
has  paid  the  duty,  to  recover  from  the  merchant  a  sum  in  proportion  to 
the  tonnage.  Sect.  14  exempts  from  more  than  one  payment  in  a  year 
such  vessels  only  as  are  liable  to  the  duty  as  vessels.  Where  the  cargo 
^oQQ-|  is  of  *coals,  the  shipowner  would  pay  only  upon  that  cargo  under 
-'  sect.  8,  and  would  recover  all  under-  sect.  12.  [Lord  Campbell, 
C.  J. — Why  should  there  be  a  duty  on  coals  and  stones  only  ?]  The 
reason  probably  was  that  in  various  other  parts  of  the  country  there 
are  local  dues  upon  certain  classes  of  goods,  which  suggested  the  making 
them  the  direct  subject  of  duty  here.  The  proviso  which  follows,  in 
sect.  14,  after  the  exemption  in  question  would  be  unnecessary  if  the 
payment  on  the  first  voyage  exempted  for  a  year.  It  is  true  that,  bj 
sect.  15,  there  is  a  power  of  distraining  on  the  vessels  for  the  duty; 
but  the  defendant  does  not  dispute  that  the  shipowner  is  liable  for  the 
duty  in  the  first  instance. 

The  second  question  does  not  arise  if  the  first  is  determined  in  favour 
of  the  defendant. 

Sir  F.  Kelly y  in  reply,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — This  seems  to  me  a  very  clear  case.  Sect. 
14  provides,  in  language  most  plain  and  unequivocal,  that  no  coasting 
vessel  shall  pay  the  duty  charged  by  the  Act  oftener  than  once  in  every 
one  year :  and  the  vessel  in  the  present  case  is  clearly  a  coasting  vessel. 
What  then  is  there  to  show  that  she  does  not  fall  within  the  exemption  ? 
When  we  look  at  sect.  8,  we  see  that  she  is  excepted  from  the  first  and 
second  classes,  and  that  she  is  within  the  third  class,  being  a  ship  laden 
with  coal,  in  respect  of  which  a  rate  may  be  laid  not  exceeding  three 
halfpence  for  every  chaldron  of  coals.  That  is  the  duty  which  is  to  be 
paid :  there  is  no  enactment  that  it  is  to  be  paid  toties  quoties :  and  I 
can  find  nothing  to  show  that  a  coasting  vessel  carrying  coal  is  to  be 
*<iQ41  ®^^^^^®^  ^^°™  ^^®  exemption  in  *sect.  14.  The  provision  in  sect. 
^  14,  that  no  collier  returning  in  ballast  from  the  French  or  Flemish 
coast,  producing  a  certificate  of  her  having  paid  duty  on  her  outward- 
bound  voyage  on  her  cargo  of  coals,  shall  be  liable  to  the  payment  of 
any  such  duty  for  her  inward  voyage,  is  not  inconsistent  with  this  view; 
for,  even  allowing  the  exemption  for  which  the  plaintiff  is  now  contend- 
ing, she  would,  but  for  the  provision,  have  been  liable  to  duty  on  her 
inward  voyage :  the  provision  therefore  does  not  weaken  the  effect  of  the 
first  part  of  the  section.     Mr.  Willes  represents  the  8th  section  as  a 
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direct  tax  upon  coal :  but  very  strong  words  would  be  requisite  to  show 
that  such  a  specific  tax  was  imposed.  I  am  certainly  of  opinion  that 
there  are  not  here  words  strong  enough.  The  answer  to  the  first  ques- 
tion must  be,  that  the  Acts  here  do  not  authorize  the  exaction  of  such 
datj  more  than  once  in  the  year.  The  answer  to  the  second  question 
must  be,  that  the  payment  must  be  calculated  on  the  tonnage  of  the  first 
cargo.  We  must  suppose  that  the  Legislature  in  this  case  considered 
the  cargo  as  a  good  test  of  the  ship,  as,  on  the  assumption  that  the  ship 
was  fully  laden,  it  would  be. 

Coleridge,  J. — I  am  of  the  same  opinion.  On  the  first  point  I  have 
nothing  to  add.  As  to  the  second,  unless  the  duty  be  imposed  on  the 
tonnage  of  the  cargo,  I  can  find  nothing  in  the  Act  authorizing  the  im- 
position of  a  duty  at  all. 

Erle,  J. — ^I  am  of  the  same  opinion.  The  exemption  includes  all 
coasters ;  and  there  is  nothing  to  show  that  a  coaster  which  is  a  collier 
is  taken  out  of  the  exemption. 

♦Crompton,  J. — ^I  am  of  the  same  opinion.  This  vessel  is  clearly 


a  coaster ;  and  nothing  appears  in  the  Act  to  deprive  her  of  the 
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benefit  of  the  exemption.  Judgment  for  plaintiff. 


The  following  case  is  inserted  here  on  account  of  its  connexion  with  the 

succeeding  one. 

JAMES  GRANGE  v.  GEORGE  TRICKETT.    [Nov.  14,  1851.] 

AMampsift  by  endorsee  against  maker  of  a  promissory  note.  Plea :  That  before  endorsement,  the 
endorser,  being  in  actoal  custody  for  debt,  petitioned  the  Insolvent  Debtors'  Court ;  and  by  a 
Testing  order  all  bis  property  was  vested  in  the  assignee.  Replication :  That,  after  the  appoint- 
ment of  the  assignee,  and  before  the  endorsement  by  the  petitioner,  he  was  discharged  from 
custody  by  his  detaining  creditor,  without  any  adjudication  by  the  Court  Demurrer.  Held 
that,  on  the  petitioner  being  so  discharged  from  actual  custody,  the  property  in  the  note- 
revetted  in  him  under  stat  1  A  2  Vict  o.  110;  and  consequently  that  the  replication  was 
good. 

Assumpsit  against  the  maker  of  a  promissory  note  for  61Z.  17«.  7c2., 
dated  15th  October,  1849,  payable  on  demand  to  the  order  of  Frederick 
Johnson,  and  by  him  endorsed  to  plaintiff. 

Plea  5 :  That,  after  the  making  of  the  note  by  defendant,  and  before 
the  endorsement  thereof  to  plaintiff,  and  before  the  commencement  of 
this  suit,  "  the  said  Frederick  Johnson,  then  being  a  person  in  actual 
custody  within  the  walls  of  one  of  Her  Majesty's  prisons  in  that  part  of 
the  United  Kingdom  called  England,  to  wit,  the  Lancaster  Castle  Gaol, 
open  process  for  or  by  reason  of  a  certain  debt  and  costs  at  the  suit  of  a 
certain  person,  to  wit,  James  Buttterworth,  did  duly"  apply  by  petition  in 
a  summary  way  to  the  Court  for  the  relief  of  Insolvent  Debtors,  "  for  his 
ilischarge  from  such  custody,  according  to  the  provisions  of  the  s^id  Act : 
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in  which  petition  was  stated,"  &c.  (setting  out  the  requisite  statements) ; 
and  which  said  petition  was  duly  subscribed  and  filed  in  the  said  Court. 
Averment:  That,  "upon  the  said  filing  of  the  said  petition  by  the  said 
*^Qfi1  ^^6^^"^^^  Johnson,  and  *before  the  commencement  of  this  suit, 
-*  and  before  the  said  endorsement  of  the  said  note  to  the  plaintiff^  to 
wit,  on,"  &c.,  ^*  the  said  Court,  in  pursuance  and  according  to  the  said 
statute,  ordered  that  all  the  real  and  personal  estate  and  effects  of  the 
said  Frederick  Johnson,"  fcc,  "except,"  &c.,  **and  all  his  future  estate, 
right,  title,  interest,  and  trust  in  or  to  any  real  or  personal  estate  and 
effects,  within  this  realm  or  abroad,  which  he  might  purchase,  or  which 
might  revert,  descend,  or  be  devised  or  bequeathed  or  come  to  him  before 
he  should  become  entitled  to  his  final  discharge  in  pursuance  of  the  said 
Act  and  according  to  the  adjudication  made  in  that  behalf,  or,  in  case 
the  said  Frederick  Johnson  should  obtain  his  full  discharge  from  custody 
without  any  adjudication  being  made  by  the  said  Court,  then,  before  he 
the  said  Frederick  Johnson  should  be  fully  discharged  from  custody,  and 
all  debts  due  or  growing  due  to  him,  or  to  be  due  to  hhn  before  such  dis- 
charge as  aforesaid,  should  be  vested  in  one  Samuel  Sturgis,  then  and 
still  being  the  provisional  assignee,"  &c.  "  Which  said  order  was  then 
duly  entered  of  record  in  the  Court ;  and  notice  of  the  said  order  was 
duly  published,  according  to  the  directions  of  the  said  Court :  By  virtue 
of  which  said  order  of  the  Court,  so  made  as  aforesaid,  and  by  virtue  of 
the  said  statute,  the  said  promissory  note  in  the  declaration  mentioned, 
and  all  right  of  action  in  respect  thereof,  became  and  were  vested  in  thr 
said  Samuel  Sturgis,  as  such  provisional  assignee  as  aforesaid."  Aver- 
ment that,  after  the  making  of  the  said  vesting  order,  and  before  th^ 
said  endorsement  of  the  note  to  plaintiff,  and  before  the  commencement 
of  this  suit,  one  James  Orange  was  duly  appointed  by  the  said  Court 
*^Q71  ^^'^^S^^®  ^  ^^^  estate  and  effects  of  the  said  Frederick  "*"  Johnson 
-'  for  the  purposes  of  the  said  Act ;  and  the  said  James  Grange 
accepted  and  signified  to  the  said  Court  his  acceptance  of  the  said 
appointment ;  which  said  appointment  was  then,  and  after  such  accept- 
ance thereof  by  the  said  James  Grange,  entered  of  record  of  the  said 
Court :  as  by  the  said  appointment,  reference  being  thereunto  had,  will 
more  fully  appear :  and  notice  thereof  was  duly  published  according  to 
the  directions  of  the  said  Court.  And  thereupon,  by  virtue  of  the  said 
appointment,  the  said  promissory  note,  and  all  rights  and  causes  of  action 
in  respect  thereof,  became  and  were  and  now  are  vested  in  the  said 
Ji^mes  Grange  as  such  assignee  as  aforesaid.     Verification. 

Replication.  That,  after  the  appointment  as  assignee  of  the  said 
person  in  the  said  Sth  plea  mentioned,  and  the  acceptance  by  him  of 
such  appointment,  and  before  the  endorsement  by  the  said  Frederick 
Johnson  to  the  plaintiff  in  the  said  declaration  mentioned,  the  said 
Frederick  Johnson  was  discharged  from  custody  by  his  detaining  creditor 
in  the  said  5th  plea  mentioned,  and  with  his  consent,  without  any  adju- 
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dication  by  the  said  Court  for  the  relief  of  Insolvent  Debtors  having 
been  made  in  that  behalf.     Verification. 

Demurrer,  assigning  causes  which  it  is  unnecessary  to  specify.   Joinder. 

Oromptorij  for  the  plaintiff. — The  case  depends  upon  the  construction 
to  be  put  on  stat.  1  &;  2  Vict.  c.  110.  Sect.  35  provides  that  persons 
in  actual  custody  for  debt  may  apply,  by  petition,  to  the  Court  for  the 
relief  tff  Insolvent  Debtors,  for  their  discharge,  and  prescribes  the 
statements  required  to  be  in  the  petition.  Sect.  36  gives  power  to  a 
detaining  creditor  to  apply  by  petition  *to  the  same  Court  for  a  p^qqo 
resting  order.  Sect.  37  enacts  that,  « upon  the  filing  of  such  ^ 
petition  by  such  prisoner,  or  on  the  filing  of  such  petition  by  such  cre- 
ditor or  creditors  as  aforesaid,  and  the  evidence  in  support  thereof,  as 
the  case  may  be,  it  shall  be  lawful  for  the  said  Court  for  the  relief  of 
Insolvent  Debtors,  and  such  Court  is  hereby  authorized  and  required,  to 
order  that  all  the  real  and  personal  estate  and  effects  of  such  prisoner, 
both  within  this  realm  and  abroad,  except  the  wearing  apparel,''  &c., 
"of  such  person  and  his  family,  and  the  working  tools,"  &c.,  "  of  such 
prisoner,  not  exceeding  in  the  whole  the  value  of  202.,  and  all  the  future 
estate,  right,  title,  interest,  and  trust  of  such  prisoner  in  or  to  any  real 
and  personal  estate  and  effects  within  this  realm  or  abroad  which  such 
prisoner  may  purchase,  or  which  may  revert,  descend,  be  devised,  or 
bequeathed,  or  come  to  him,  before  he  shall  become  entitled  to  his  final 
discharge  in  pursuance  of  this  Act,  according  to  the  adjudication  made 
in  that  behalf;  or  in  case  such  prisoner  shall  obtain  his  full  discharge 
from  custody  without  any  adjudication  being  made  by  the  said  Court, 
then  before  such,  prisoner  shall  be  so  fully  discharged  from  custody;  and 
all  debts  due  or  growing  due  to  such  prisoner,  or  to  be  due  to  him  or  her 
before  such  discharge  as  aforesaid,  shall  be  vested  in  the  provisional 
assignee  for  the  time  being  of  the  estates  and  effects  of  Insolvent  Debtors 
in  England,  and  such  order  shall  be  entered  of  record  in  the  same  Court, 
and  such  notice  thereof  shall  be  published  as  the  said  Court  shall  direct ; 
and  such  order  when  so  made  shall,  without  any  conveyance  or  assign- 
ment, vest  all  the  real  and  personal  estate  and  effects  of  such  prisoner,  and 
all  such  future  real  and  personal  estate  and  effects  as  aforesaid,  of  every 
^nature  and  kind  whatsoever,  and  all  such  debts  as  aforesaid,  in  r^^ooq 
the  said  provisional  assignee :  Provided  always,  that  in  case  the  ^ 
petition  of  any  such  prisoner  shall  be  dkmissed  by  the  said  Court,  such 
vesting  order  made  in  pursuance  of  such  petition  shall  from  and  after 
f^uch  dismission  be  null  and  void  to  all  intents  and  purposes :  Provided 
also,  that  in  case  any  such  vesting  order  as  aforesaid,  shall  become  null 
and  void  by  the  dismission  of  the  prisoner's  petition,  all  the  acts  there- 
tofore done  by  the  said  provisional  assignee,  or  any  person  or  persons 
acting  under  his  authority,  according  to  the  provisions  of  this  Act, 
shall  be  good  and  valid ;  and  no  action  or  suit  shall  be  commenced 
against  enich  provisional  assignee,  nor  against  any  person  duly  acting 
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under  his  authority,  except  to  recover  any  property,  estate,  money,  or 
effects  of  such  prisoner,  detained  after  an  order  made  by  the  said  Coart 
for  the  delivery  thereof,  and  demand  made  thereupon :  Provided  also, 
that  when  such  vesting  order  shall  have  been  made  on  the  petition  of  a 
creditor  as  aforesaid,  it  shall  be  lawful  for  the  said  Court,  if  it  shall 
seem  just  and  right,  but  not  without  proof  made  to  the  satisfaction  of 
the  said  Court  of  the  consent  of  the  petitioning  creditor,  to  make  order 
declaring  such  vesting  order  to  be  null  and  void,  and  the  same  shall  i 
thereupon  be  null  and  void  to  all  intents  and  purposes."  The  first  part 
of  this  section  in  express  terms  vests  all  .the  insolvent's  property  in  the 
provisional  assignee.  The  plaintiff's  point  seems  to  be  that  the  sab- 
sequent  discharge  of  the  insolvent  from  custody,  by  itself  alone,  divests 
such  property :  there  are  no  words  to  that  effect ;  and  the  provisoes 
show  that  such  was  not  the  intention  of  the  Legislature.  The  first 
proviso  is,  that,  when  the  Court  dismisses  the  petition  of  the  prisoner, 
*J.nm  ^^®  vesting  order  *shall  be  null  and  void ;  but  upon  that  follows 

^  another  proviso,  that  no  action  shall  be  commenced  against  such 
provisional  assignee,  except  to  recover  property  <<  detained  after  an 
order  made  by  the  said  Court  for  the  delivery  thereof,  and  demand  made 
thereupon."  It  seems  therefore  that,  even  where  the  vesting  order  is 
expressly  made  null  and  void  in  consequence  of  the  act  of  the  Court, 
the  Legislature  contemplated  that  a  fresh  order  would  have  to  be  made 
before  the  property,  then  vested  in  the  assignee,  could  revest  in  the 
prisoner.  And  the  next  proviso  shows  that,  where  the  petition  is  that 
of  the  creditor,  and  he  consents,  still  an  order  of  the  Court  is  necessary. 
It  would  be  inconsistent  with  the  whole  scheme  of  this  enactment  if  the 
detaining  creditor  could,  by  consenting  to  the  discharge  of  the  prisoner 
from  custody,  annul  the  vesting  order  of  his  own  authority.  Some  ex- 
press enactment  is  required  to  devest  property  once  vested :  and  accord- 
ingly the  Legislature,  where  that  is  intended,  provides,  by  sect.  92, 
that  when  the  Court  are  satisfied  that  the  debts  have  been  paid  there 
shall  be  an  order  revesting  any  surplus  of  the  property.  But  there  is 
no  enactment  that  if  the  prisoner  escapes  from  custody  there  shall  be 
a  revesting.  Sect.  44  is  relied  on  by  the  plaintiff.  It  enacts  that,  "  in 
case  any  prisoner  as  to  whose  estate  and  effects  any  such  vesting  order 
as  aforesaid  shall  have  been  made  shall  by  the  consent  or  default  of  his 
detaining  creditor  or  creditors  be  discharged  out  of  custody  without  any 
adjudication  being  made  in  that  behalf  by  the  said  Court  for  the  relief 
of  Insolvent  Debtors,  all  the  acts  done  before  such  discharge  by  the  said 
provisional  assignee,  or  other  assignee  or  assignees  appointed  as  herein- 
*40n  ^^^^^  provided,  or  other  person  or  persons  acting  *under  his  or 

^  their  authority,  according  to  the  provisions  of  this  Act,  shall  be 
good  and  valid ;  and  that  in  such  case,  or  in  case  such  vesting  order  as 
aforesaid  shall  be  avoided  by  any  fiat  in  bankruptcy  thereafter  issuing 
against  such  prisoner,  as  hereinbefore  provided,  no  action  or  suit  shall 
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be  commenced  against  such  provisional  assignee,  or  against  any  assignee 
or  assignees  appointed  under  this  Act,  nor  against  any  person  duly 
acting  under  his  or  their  authority,  except  to  recover  any  property, 
estate,  money,  or  effects  of  such  prisoner,  detained  after  an  order  made 
by  the  said  Court  for  the  delivery  thereof,  and  demand  made  thereupon." 
This,  however,  is  a  protecting  clause  making  the  acts  of  provisional 
assignees  valid,  not  an  enactment  reassigning  the  property.  This  Court, 
in  Drury  v.  Hounsfield,  11  A.  &.  E.  101  (E.  C.  L.  R.  vol.  89),  thought 
that  the  detaining  creditor,  if  he  received  payment  and  discharged  the 
insolvent,  could  not  retain  the  money  against  the  assignee.  If  the 
assignee  could  recover  that  money,  a  fortiori  he  must  retain  what  was 
already  vested  in  him.  And  it  would  obviously  have  been  impolitic  if 
the  Legislature  had  left  it  in  the  power  of  the  detaining  creditor  to 
affect  the  interest  of  the  other  creditors,  on  being  bought  off.  There 
are  some  formal  objections  made  to  the  plea;  but  they  either  do  not 
arise,  or  are  all  of  such  a  nature  as  to  be  cured  by  pleading  over. 

0.  Mtlward^  contrft. — The  plea  sets  up  a  vesting  order  made  by  the 
Insolvent  Debtors'  Court:  but,  since  stat.  10  &;  11  Vict.  c.  102, (s.  10), 
the  jurisdiction  to  make  an  order  on  a  petition  by  a  prisoner  imprisoned 
in  a  gaol  more  than  twenty  miles  from  *London  is  in  the  county  r^jc^/xo 
court.  [WiQHTMAN,  J. — How  does  that  point  arise  here  ?  There  '- 
is  nothing  on  this  record  to  show  us  that  Lancaster  castle  is  not  within 
twenty  miles  of  London.  I  do  not  think  we  are  bound  to  take  judicial 
notice  in  your  favour  of  that  fact.]  Then  as  to  the  main  question, 
which  is,  whether  the  discharge  from  custody  annuls  the  vesting  order. 
There  is  a  distinction  between  the  petition  by  the  prisoner  under  sect. 
35,  and  the  petition  by  the  detaining  creditor  under  sect.  86.  The 
proceedings  on  the  latter  are  compulsory  against  the  prisoner ;  and  he 
can  be  forced  on  in  every  step  :  but  the  proceedings  on  the  petition  of 
the  prisoner  are  voluntary ;  and  his  power  to  take  each  step  is  dependent 
on  his  being  in  custody.  By  sect.  85  the  petition  can  be  only  by  a 
person  "in  actual  custody;"  and  the  prayer  of  the  petition  is  "to  be 
discharged  from  custody,  and  to  have  future  liberty  of  his  person."  By 
sect.  87,  the  present  property  of  the  prisoner,  and  any  property  which 
shall  come  to  him  "  before  he  shall  become  entitled  to  his  final  discharge 
in  pursuance  of  this  Act,  according  to  the  adjudication  made  in  that 
behalf;  or  in  case  such  prisoner  shall  obtain  his  full  discharge  from 
custody  without  any  adjudication  being  made  by  the  said  Court,  then 
before  such  prisoner  shall  be  so  fully  discharged  from  custody,"  shall 
vest  in  the  assignee.  So  that  on  the  prisoner's  discharge  future  estate 
ceases  to  vest ;  and  it  seems  reasonable  that  property  already  vested 
should  be  devested.  Then  follow  provisoes  as  to  the  case  of  petitions 
dismissed  by  the  Court ;  but  the  Court  has  no  jurisdiction  to  dismiss 
a  petiti9n  by  the  prisoner  himself,  after  he  is  discharged  from  custody 
without  leave  of  the  Court.     Sect.  88  enacts  "  that  no  prisoner  shall 
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♦40^1  upon  his  own  petition  be  entitled  to  the  *benefit  of  this  Act  who 
^  shall  not  be  at  the  time  of  filing  hia  petition,  and  daring  all  the 
proceedings  thereon,  in  actaal  custody  within  the  walls  of  the  prison, 
without  any  intermission  of  such  imprisonment  by  leave  of  any  court 
or  otherwise."  Then  follow  several  provisoes  giving  the  Court  power 
in  exceptional  cases  to  relax  the  severity  of  this  enactment.  The  pre- 
sent case  does  not  fall  within  them.  What  is  to  be  done  with  the  property 
of  the  prisoner  in  case,  after  he  has  petitioned,  he  is  discharged  by  the 
detaining  creditor  7  The  petitioner  cannot  have  the  benefit  of  the  Act ; 
for  he  is  no  longer  in  actual  custody.  The  creditors  cannot  get  the 
property ;  for,  as  a  preliminary  step,  the  prisoner  must  file  his  schedule 
under  sect.  69 :  but,  not  being  in  actual  custody,  he  cannot  do  it.  No 
power  is  given  to  the  Court  in  such  a  case  to  order  a  reassignment.  It 
could  not  be  intended  that  the  property  should  remain  in  the  assignee 
for  his  own  benefit.  The  true  construction  of  the  act  must  be  that  it 
revests  in  the  discharged  prisoner.  Sect.  44  would  be  superfluous  ou 
any  other  construction. 

OromptoTij  in  reply. — By  the  operation  of  sect.  38  the  discharged 
prisoner  is  not  entitled  to  the  benefit  of  the  Act :  but  it  does  not  affect 
the  rights  of  his  creditors  to  have  the  property,  already  vested, 
distributed  among  them. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  replication  is  good. 
There  is  no  express  enactment  in  stat.  1  &  2  Vict.  c.  110,  that  on  the 
prisoner  being  discharged  the  property  should  revest  in  him ;  but  the 
intention  seems  clear  that  such  should  be  the  result.  For  in  sect.  44  it 
♦104.1  ^  pi'ovided  that  no  action  shall  lie  ^against  the  assignee,  after 
^  the  prisoner  is  so  discharged,  "  except  to  recover  any  property, 
estate,  money,  or  effects  of  such  prisoner,  detained  after  an  order  made 
by  the  said  Court  for  the  delivery  thereof,  and  demand  made  there- 
upon." That  evidently  contemplates  that  the  property  of  a  tangible 
nature  and  in  the  possession  of  the  assignee  is  to  be  restored  to  the  peti- 
tioner :  and,  by  necessary  implication,  what  is  not  of  a  tangible  nature 
or  not  in  the  possession  of  the  assignee  must  revest  in  the  petitioner. 
I  do  not  see  what  can  otherwise  be  done  with  it.  Mr.  Crompton  says 
it  is  to  be  distributed  amongst  his  creditors ;  but  there  is  no  machinery 
in  the  Act  for  distributing  it  amongst  them  after  the  prisoner  is  dis- 
charged. I  think,  therefore,  that  the  replication  in  this  case  shows 
that  the  property  in  the  note  had  revested  in  Johnson,  so  that  he 
could  endorse  it  to  the  plaintiff*;  and,  consequently,  that  it  is  a  g^od 
replication. 

Pattbson,  J. — I  could  not  make  out  what  was  the  operation  of  the 
Act  until  I  read  sect.  44.  That  does  not  seem  to  mean  that  the  vestug 
order  shall  be  void  ab  initio ;  for  then  the  assignee  would  be  liable  to  all 
actions ;  but  it  enacts  that  he  shall  not  be  liable  to  any  action  except 
one  to  recover  any  property  of  the  prisoner  <<  detained  after  an  order 
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made  by  the  said  Court  for  the  delivery  thereof,  and  demand  made 
thereupon."  From  that  it  seems  that  the  Court  ought  to  make  such 
an  order ;  and,  if  the  assignee  is  to  be  ordered  to  deliver  up  such  pro- 
perty of  the  prisoner  as  is  in  his  possession,  such  property  of  the  pri- 
soner as  is  not  the  assignee's  possession  must  be  intended  to  revest  in 
the  prisoner  without  any  order ;  and  that  is  this  very  case.  I  think  it 
therefore  a  good  replication. 

♦Coleridge,  J. — There  is  no  express  enactment  that  the  pro-  -^ 
perty  shall  revest ;  but  there  is  a  strong  inference  that  such  was 
the  intention  of  the  Legislature.  The  property  of  the  petitioner  is 
given  up  by  him  with  a  view  to  obtain  the  benefit  of  the  Act :  if  he 
does  not  obtain  the  benefit  of  the  Act,  surely  be  ought  to  have  it  back. 
Then  let  us  look  at  sect.  44.  It  does  not  protect  all  persons  from 
actions  for  things  done  under  the  vesting  order  before  the  discharge ; 
but  it  protects  the  assignees  and  those  acting  under  them  from  actions ; 
and  then  it  proceeds  to  say,  not  that  the  Court  shall  make  an  order 
before  there  shall  be  a  delivery  of  the  property  of  the  prisoner  to  him, 
but  merely  that,  possession  being  rightfully  in  the  assignee,  he  shall 
not  be  liable  to  an  action  for  detaining  it  until  there  shall  be  an 
order  made  and  notified  to  him.  That  seems  to  me,  by  necessary 
implication,  to  say  that  the  property  has  already  revested  in  the 
person  to  whom  the  possession  is  to  be  delivered :  that  is,  the  discharged 
prisoner. 

WiGHTMAN,  J. — I  also  think  that  the  effect  of  sect.  44  is  to  show 
that  the  vesting  order  ceases  to  exist  except  for  the  purpose  of  pro- 
tecting the  assignees.  In  the  present  case,  the  note  seems  never  to 
have  been  in  the  possession  of  the  assignee.  After  Johnson  was  dis- 
charged from  custody  the  assignee  could  not  obtain  possession  of  the 
note ;  and  the  result  seems  to  me  to  be  that  the  property  in  the  note 
revested  in  Johnson,  and  was,  by  his  endorsement,  vested  in  the  plain- 
tiff. Judgment  for  plaintifi'.(a) 

(a)  S«6  the  a«zt  eaae. 
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.„,  <  3HARLES  MIDDLETON  KERNOT  t».  FRANCIS  PIT 
*"°-'  TIS.     [JMTie  18,  1852.] 

W^hort  an  bsoWenk^  after  a  vesting  order  hai  been  made  on  hie  own  petition,  is  discharged  with. 

out  adjf  lication,  by  the  defaalt  or  consent  of  (ireditors,  and  sues  a  partj  detaining  goods  which 

came  tr   the  proyisional  assignee  before  the  discharge,  no  order  of  the  Insolvent  Debtors' 

Court  L  iving  been  made  for  delivering  them  up : 
Seld,  by  Lord  Campbell,  C.  J.,  and  Coleridge,  J.,  that,  whether  or  not  the  property  revested  in 

the  ivr  »lvent  by  snob  discharge,  the  action  cannot  by  sect.  44  of  stat^  1  A  2  Vict  o.  110.  b« 

broa£>r  i  against  a  person  acting  by  authority  of  the  provisional  assignee,  though  the  anthoritj 

was  rrok  given  till  after  the  discharge. 
Held,  '■Y  Erie,  J.,  that  the  property  does  not  so  revest  in  the  insolvent,  and  therefore  that  th« 

ncti^a  cannot  be  brought  by  him  against  any  party. 
On  en  or  in  the  Exchequer  Chamber : 
Held  :  that  the  property  does  not  so  revest,  and  therefore  that  the  action  cannot  be  broogbt  by 

the  insolvent  against  any  party. 

Detinue,  sur  trover,  for  goods.  Plea :  That,  before  the  accruing 
of  the  canses  of  action,  plaintiff,  then  being  a  prisoner  in  actual  custody 
in  the  Queen's  Prison,  detained  at  the  suit  of  John  Peacock  under  a 
writ  of  attachment,  and  also  at  the  suit  of  Thomas  Magnus  Cattlin 
under  a  detainer,  petitioned  the  Court  for  the  relief  of  Insolvent  Debt- 
ors :  the  plea,  in  the  ordinary  form,  set  out  the  effect  of  the  petition, 
that  it  was  subscribed  and  filed,  and  that  the  Court  in  the  usual  form 
made  an  order  vesting  all  the  plaintiff's  property  in  the  provisional 
assignee  for  the  time  being,  and  his  successors :  and  that,  by  virtue 
thereof,  the  goods  in  the  declaration  mentioned,  whilst  the  plaintiff  vaa 
in  actual  custody,  and  before  the  accruing  of  the  causes  of  actioii, 
vested  in  Samuel  Sturgis,  then  being  provisional  assignee.  Averment : 
that  the  vesting  order  still  remains  in  full  force,  and  that  <«  defendant, 
as  servant  and  by  the  authority  and  command  of  the  said  S.  Sturgis,  a? 
and  so  being  such  provisional  assignee  as  aforesaid,  after  the  making 
of  the  said  vesting  order  as  aforesaid,  detained  the  said  goods ;"  which 
are  the  said  supposed  causes,  &c.  Verification. 
*4.ft7T  *Replication :  That,  after  the  making  of  the  vesting  order,  and 
^  before  the  detention  of  the  goods,  plaintiff  was  discharged  oat 
of  the  custody  in  the  plea  mentioned  by  the  default  of  the  said  John 
Peacock,  and  by  the  consent  of  the  said  T.  M.  Cattlin,  the  said  detain- 
ing creditors  of  the  plaintiff,  without  any  adjudication  being  made  on 
the  said  petition  of  the  plaintiff  by  the  Court ;  and  that  defendant 
detained  and  detains  the  said  goods  after  plaintiff  had  been  so  dis- 
charged, and  did  not  detain  nor  does  he  detain  the  same  or  either  of 
them  •'  by  virtue  of  any  order,  authority,  or  command  of  the  said  S. 
Sturgis,  made  or  given  to  the  defendant  before  the  plaintiff  was  so  dis- 
charged as  aforesaid."     Verification. 

Demurrer  (assigning  causes  on  which  the  decision  of  the  Court  did 
not  turn).     Joinder. 
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The  case  was  argued  in  Trinity  Term,  1852.(a) 

WiUeSy  for  the  defendant. — This  case  is  in  one  respect  distinguishable 
from  Grange  v.  Trickett,  ant^,  p.  395,  for  the  plea  here  alleges  that  the 
defendant  acted  under  the  orders  of  the  provisional  assignee ;  and  stat. 
1  &  2  Vict.  c.  110,  s.  44,  on  which  the  decision  in  Grange  v.  Trickett 
tamed,  expressly  enacts  that  no  action  shall  be  brought  against  the 
provisional  assignee,  or  any  one  acting  under  his  authority,  except  to 
recover  any  property  «  detained  after  an  order  made  by  the  Court  for 
the  delivery  thereof,  and  demand  made  thereupon."  The  replication 
meets  this  by  saying  that  there  was  no  authority  given  by  the  provi- 
sional assignee  *before  the  discharge  of  the  plaintiff;  but  it  is  r^j^/^ft 
clear  that  the  object  of  the  enactment  was  to  protect  those  act-  ^ 
ing  under  the  provisional  assignee  from  the  necessity  of  ascertaining, 
at  their  peril,  whether  the  prisoner  was  discharged  or  not.  On  this 
ground  the  defendant  may  have  judgment  without  impeaching  Grange 
V.  Trickett :  but  one  object  of  defending  the  present  action  is  to  have 
that  decision  reviewed.  That  case  appears  to  have  been  argued  entirely 
on  Stat.  1  &  2  Vict.  c.  110 ;  but  the  provisions  of  the  former  Insolvent 
Acts  throw  light  upon  the  construction  of  that  Act.  Stat.  53  G.  3,  c. 
102,  s.  10,  required  a  conveyance  to  be  executed  by  the  prisoner,  on 
adjudication,  by  which  his  property  was  conveyed  to  an  assignee  for  the 
benefit  of  those  as  to  whom  he  was  discharged.  Sect.  13  enabled  the 
court  to  avoid  his  discharge ;  in  which  case  it  is  provided  that  the  pro- 
perty shall  be  reconveyed  to  the  prisoner.  By  the  next  Act,  stat.  1 
6. 4,  c.  119,  8.  4,  there  is  to  be  an  actual  assignment ;  but,  instead  of 
being  made  at  the  time  of  adjudication,  it  is  to  be  made  at  the  time  of 
petitioning;  and  the  assignment  is  to  be  « subject  to  a  proviso  that  in 
case  such  prisoner  shall  not  obtain  his  discharge  by  virtue  of  this  Act, 
such  conveyance  and  assignment  shall,  from  and  after  the  dismission 
of  the  petition  of  such  prisoner  praying  for  his  discharge,  be  null  and 
void  to  all  intents  and  purposes."  Both  under  this  proviso,  and  under 
stat.  53  G.  3,  c.  102,  the  property  remained  in  the  assignee  until  the 
doing  of  an  act  by  the  Court,  viz.,  dismissing  the  petition ;  in  neither 
was  the  revesting  at  the  option  of  the  detaining  creditor.  Then  came 
Btat.  *7  G.  4,  c.  57.  Sect.  11  of  that  Act  required  an  assign-  r^^ng 
ment  to  be  executed  at  the  time  of  petitioning,  subject  to  a  pro-  ^ 
viso  in  the  same  words  as  those  of  stat.  1  G.  4,  c.  119,  s.  4^  already 
noticed.  Sect.  18  of  stat.  7  G.  4,  c.  57,  enacts :  «  That  in  case  of  the 
dismission  of  the  petition  of  any  such  prisoner  seeking  relief  under  this 
Act,  all  the  Acts  done  before  such  dismission  by  the  said  provisional 
assignee,  or  other  assignee  or  assignees,  appointed  as  hereinafter  pro- 
vided, or  other  person  or  persons  acting  under  his  or  their  authority, 
according  to  the  provisions  of  this  Act,  shall  be  good  and  valid ;  and 

(a)  Jane  4th,  before  Lord  CampbeU,  C.  J.,  Coleridge,  Erie,  and  Crompton,  Js. ;  and  Jane  Sth, 
before  Lord  Campbell,  C.  J.,  Coleridge  and  Erie,  Jb. 


409  KERNOT  v.  PITTIS.    [T.  V.  1852.] 

that  in  such  case,  or  in  case  the  conveyance  and  assignment  made  by 
SQch  prisoner  as  aforesaid  shall  be  avoided  by  any  commission  of  bank- 
rupt  thereafter  issuing  against  such  prisoner,  as  hereinbefore  provided, 
no  action  or  suit  shall  be  commenced  against  such  provisional  assignee, 
nor  against  any  assignee  or  assignees  appointed  under  this  Act,  nor 
against  any  person  duly  acting  under  his  or  their  authority,  except  to 
recover  any  property,  estate,  money,  or  effects  of  such  prisoner,  de- 
tained after  an  order  made  by  the  said  Court  for  the  delivery  thereof, 
and  demand  made  thereupon."  From  these  enactments,  the  clauses  in 
question  of  stat.  1  &  2  Vict.  c.  110,  were  compiled.  Sect.  37  of  this 
Act  substitutes  a  vesting  order  for  the  assignment  required  to  be  exe< 
cuted  by  stat.  7  G.  4,  c.  57,  s.  11 ;  and  sect.  44  re-enacts  stat.  7  6.  4, 
c.  57,  s.  18,  with  some  change  of  language,  which  has  given- rise  to  the 
difficulty.  But,  though  the  change  in  the  language  has  inadvertently 
made  sect.  44  in  some  respects  a  superfluous  enactment,  it  has  not  the 
effect  which  was  supposed  in  Grange  i;.  Trickett.  The  vesting  order, 
*4.101  *^y  ®®^**  ^^^  conveys  *to  the  assignee  all  property,  past  and 
^  future.  Then  the  Legislature  contemplates  two  events,  a  dis- 
charge by  adjudication,  in  which  case  the  vesting  order  continues  good, 
or  a  dismissal  of  the  petition,  in  which  case  it  is  expressly  provided  that 
the  vesting  order  shall  become  null  and  void.  This  proviso  would  be 
superfluous  if  it  was  contemplated  that  the  vesting  order  should  become 
null  ipso  facto  on  the  petition  ceasing  to  go  on.  [Lord  Campbell, 
C.  J. — In  a  very  elaborate  judgment  of  Mr.  Commissioner  Law,  which 
has  been  printed,(a)  it  seems  supposed  that,  in  case  the  prisoner  is  dis- 
charged by  default  of  the  detaining  creditor,  the  Court  has  a  discre- 
tionary power  to  annul  the  vesting  order.  Where  is  that  power  given 
in  the  Act  ?]  It  should  rather  be  said  that  the  property  must  remain 
in  the  assignee,  who  is  to  divide  it  among  the  creditors.  [CoLERiDixE, 
J. — Yet,  if  that  be  the  case,  the  provision  in  sect,  44  seems  very  un- 
meaning.] It  must  be  admitted  to  be  superfluous :  but  it  is  to  be 
explained  by  the  provisions  in  the  former  Acts.  [Lord  Campbell, 
C.  J. — We  must,  in  construing  the  Act,  suppose  that  the  Legislature 
meant  something  by  sect.  44.] 

C.  MUwardj  contrd. — The  previous  Acts  were  all  repealed  by  stat.  1 
&  2  Vict.  e.  110 ;  and  the  Court  cannot  be  asked  to  conjecture  that  the 
Legislature  have,  by  mistake  or  inadvertence,  used  part  of  the  old  Acts 
as  a  precedent  for  the  new  one.  First,  however,  as  to  the  averment  of 
the  authority  of  the  provisional  assignee  given  to  the  defendant.  Thifl 
is  traversed  by  the  replication ;  but  it  was  unnecessary  to  do  so ;  for  it 
*4111  ^^  ^  premature  "^allegation,  in  the  plea.  The  proper  course  of 
^  pleading  would  have  been  to  reserve  that  allegation  till  after  the 
replication  had  made  it  material;  then  it  should  have  been  r^oined. 

(a)  Deliyered  in  the  Court  for  the  relief  of  Xmolrent  Debtor^,  Jannuj  3d»  1653  j  la  the  metter 
of  Heniy  CoUini  Mander. 
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It  being  prematurely  averred,  the  plaintiff  is  not  bound,  nor  indeed 
entitled,  to  notice  it.  [Lord  Campbell,  C.  J. — ^No  doubt,  if  it  is  pre- 
mature, it  need  not  be  noticed.  All  pleaders  agree  that  you  need  not 
leap  till  you  come  to  the  8tile.(a)]  The  main  question  is  therefore 
raised  which  was  decided  in  Grange  v.  Trickett,  antd,  p.  895.  Now  it 
i3  important  to  observe  that  sect.  35  of  stat.  1  &  2  Vict.  c.  110,  directs 
that  the  prisoner,  in  his  petition,  shall  state  that  he  is  willing  that  all 
his  estate  shall  be  vested  in  the  provisional  assignee,  and  shall  pray  to 
be  discharged  by  the  Court.  Thus  a  species  of  contract  is  entered  into 
between  the  prisoner  and  his  creditors  under  the  sanction  of  the  Court. 
If  the  contract  of  either  party  is  not  carried  into  effect,  all  falls  to  the 
ground.  Proceedings  under  sect.  88  are  somewhat  analogous  to  those 
under  a  bill  in  equity  filed  by  a  creditor  for  the  distribution  of  the 
debtor's  estate.  The  detaining  creditor  can  enforce  the  distribution,  as 
he  is  not  bound  to  assent  to  the  discharge  of  the  prisoner  upon  his  own 
claim  being  satisfied ;  HoUis  v,  Bryant,  4  M.  &  6.  578  (E.  C.  L.  R. 
Tol.  43),  cited  in  note  (a)  to  2  Chitty's  Statutes,  584  (2d  ed.).  Sect. 
37  applies  to  both  sorts  of  petition,  and  stops  the  process  of  vesting 
from  the  time  when  the  prisoner  receives  his  full  discharge  without 
adjudication ;  and  this  shows  the  general  principle,  that  a  discharge 
revests  the  prisoner's  property.  [Lord  Campbell,  C.  J. — The  strong 
argument  against  you  is  that  sect.  87  makes  the  vesting  order  p^ .  ^  ^ 
*iiall  and  void  either  upon  the  Court,  dismissing  the  petition,  or  ^ 
upon  the  Court  annulling  the  order,  if  it  thinks  right,  on  proof  that 
the  petitioning  creditor  is  satisfied,  thus  making  a  proceeding  of  the 
Court  a  step  in  each  case :  and  that  therefore  sect.  44  must  be  disre- 
garded, as  inconsistent  with  sect.  87.  You  say  that,  besides  this,  the 
vesting  order  becomes  of  itself  null  when  the  prisoner  is  discharged 
without  any  adjudication.]  That  is  the  answer.  The  final  discharge 
of  the  prisoner's  property  from  liability  can  take  effect  only  by  all  the 
debts  being  satisfied,  or  by  a  compromise ;  so  that  the  construction 
which  the  plaintiff  puts  on  the  statute  will  not  have  the  effect  of 
defeating  creditors.  The  vesting  order  is,  by  sect.  87,  without  any 
express  order  to  that  effect,  annulled  by  the  Court  dismissing  the  pri- 
soner's petition :  the  order  of  the  Court  to  annul  the  vesting  order  is 
wanted  only  in  the  case  of  a  creditor's  petition :  the  case  where  the 
prisoner  is  fully  discharged  without  adjudication  is  analogous  to  the 
former  of  these  two  cases.  Under  sect.  38,  the  fact  of  the  prisoner 
being  in  actual  or  virtual  custody  is  essential  as  a  foundation  of  juris- 
diction. In  Drury  v.  Hounsfield,  11  A.  &  E.  101  (E.  C.  L.  R.  vol.  89), 
this  Court  assumed  that  the  discharge  of  the  prisoner  by  the  creditor 
would  enable  him  to  evade  the  authority  of  the  Insolvent  Debtors' 
Court.  The  machinery  of  that  Court  appears  to  be  properly  applicable 
only  where  the  creditor  and  the  prisoner  are  contending  together.     In 

(a)  See  Sir  Ralph  Bowj's  ease,  1  Vent  217. 
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the  case  of  a  prisoner's  petition  being  treated  as  an  act  of  bankruptcy, 
the  fiat  devests  the  existing  real  and  personal  estate  of  the  prisoner 
* J.1  ^1  ^^^  ^^  ^^®  provisional  assignee :  but  the  vesting  order  is  still  to 
^  *remain  of  record,  and  takes  effect,  after  the  certificate,  as  to 
all  future  property ;  sects.  89,  40.  Sect.  41  applies  only  to  such  cases 
of  default,  on  the  part  of  a  plaintiff,  as  occasion  a  supersedeas,  a  judg- 
ment of  non-pros,  or  judgment  as  in  case  of  a  nonsuit,  proceedings  in 
^hich  the  prisoner  himself  must  take  an  active  part  against  the  plain- 
tiff: but  it  does  not  follow  that  a  creditor  may  not,  by  renouncing  his 
right,  effectually  release  the  prisoner.  Buzzard  v.  Bousfield,  4  M.  k 
W.  368,t  was  an  instance  of  the  application  of  a  similar  clause  in  an 
earlier  Act.  No  object  can  be  suggested  for  the  clause  protecting  the 
assignee,  in  sect.  44,  unless  the  property  was  revested  in  the  prisoner 
under  the  circumstances  there  mentioned.  That  it  should  revest  is 
consistent  with  sect.  37  and  the  other  provisions  requiring  all  proceed- 
ings to  take  place  during  the  custody  of  the  prisoner.  Sect.  44  will 
also  protect  the  provisional  assignee  in  the  case  of  bankruptcy  of  the 
prisoner.  Suppose  the  detaining  creditor  to  discharge  the  prisoner 
without  his  consent,  then,  on  the  construction  suggested  on  the  other 
side,  the  prisoner  will  have  no  benefit  from  the  statute,  but  the  creditor 
will  get  the  dividend  on  the  property  already  realized.  Sect.  62  speaks 
of  a  dividend  being  made  <<  before"  and  •<  after"  adjudication :  there  is 
no  mention  of  a  dividend  made  << without"  adjudication:  it  may  be 
assumed  therefore  that  a  dividend  could  not,  in  the  view  of  the  Legis- 
lature, be  made  except  in  the  case  where  parties  were  proceeding  to 
adjudication.  [Erle,  J. — Suppose  the  whole  property  realized,  and 
then  a  fraud  by  a  creditor  discharging  the  prisoner :  is  there  to  be  no 
♦4.14.1  <iividend?]  *The  prisoner  then  gets  back  all  the  property:  he 
^  is  simply  replaced  in  the  position  in  which  he  stood  before  the 
proceedings  commenced.  No  one  is  barred  of  his  legal  remedy.  [Lord 
Campbell,  C.  J. — Creditors  may  have  been  prejudiced  by  the  delay.] 
On  the  other  hand,  they  may  be  benefited  by  the  property  having, 
during  the  interval,  been  preserved  without  preference.  The  machinery 
in  sect.  69  is  inapplicable  to  a  case  where  the  prisoner  has  been  dis- 
charged :  and  the  same  remark  applies  to  sect.  71  and  the  following 
sections :  all  suppose  the  insolvent  to  be  in  custody. 

WUleSy  in  reply. — The  necessity  for  the  prisoner  being  in  custody, 
in  order  that  the  machinery  of  the  court  may  work,  seems  to  be  inferred 
from  the  supposed  necessity  for  a  schedule.  That,  however,  is  not 
indispensable.  Even  a  prisoner  in  custody  might  refuse  to  give  a  sche- 
dule. Express  provision  is  made,  in  sect.  102,  for  the  case  of  an  insane 
person,  who  of  course  could  give  no  schedule.  Or  a  debtor  might  die 
before  he  had  given  one  in :  surely  in  that  case  his  goods  would  be  dis- 
tributed :  yet,  if  the  argument  on  the  other  side  be  valid,  they  ought 
to  revest  in  the  personal  representative.     The  Court  does  not  lose  juris- 
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diction  in  the  case  of  a  prisoner  escaping,  although,  undes  /^ct.  88,  the 
prisoner  would  lose  the  benefit  of  the  Act.  It  is  said  tha*  the  arrange- 
ment is  in  the  nature  of  a  contract,  the  consideration  of  which  is  the 
prisoner's  discharge :  but,  under  sect.  40,  though  the  prisoner  would 
not  be  discharged  by  virtue  of  the  Act,  but  under  the  bankrupt  laws, 
the  vesting  order  still  continues.  [Coleridge,  J. — He  does,  however, 
obtain  a  discharge  in  that  case.  Lord  Campbell,  *C.  J. — The  p^ .  -  ^ 
general  principle  is  analogous  to  that  of  a  cessio  bonorum :  accord-  ^ 
ing  to  your  view,  a  malicious  creditor  might  discharge  a  prisoner,  against 
his  will,  as  soon  as  the  property  had  been  got  in,  and  leave  him  under 
his  liabilities.]  Probably,  in  that  case,  the  Court  would  think  it  fit  to 
dismiss  the  petition.  [Lord  Campbell,  C.  J. — That  would  often  be  an 
insufficient  remedy :  the  property  might  have  been  sold ;  or  a  dividend 
might  have  been  made  before  adjudication.]  That  hardship  might  arise 
on  the  one  construction  as  well  as  the  other.  The  provisional  assignee 
cannot  be  sued  in  any  court :  and,  if  the  prisoner  sued  a  creditor  for 
the  dividend,  the  creditor  might  plead  a  set-off.  The  other  side  are 
bound  to  show  an  affirmative  enactment  which  avoids  the  vesting  order : 
it  is  not  even  enough  to  show  that  the  framers  of  the  Act  thought  that 
it  would  become  void.  All  that  can  be  inferred  from  Drury  v.  Houns- 
field,  and  Hollis  v.  Bryant,  4  M.  &  G.  578  (E.  C.  L.  R.  vol.  43),  is  that 
money  paid  by  the  insolvent  to  a  creditor  is  received  to  the  use  of  the 
assignee.  As  to  the  special  form  of  the  plea :  it  brings  the  defendant 
within  the  protection  of  sect.  44,  showing  that  he  acted  under  the  pro- 
visional assignee ;  it  was  necessary  that  authority  should  appear.  The 
replication  impliedly  admits  an  authority  given  after  the  discharge : 
that  raises  the  question  whether,  after  the  discharge,  the  provisional 
assignee  could  give  the  authority.  The  allegation  of  the  authority  is 
not  premature:  a  stranger  could  not  have  justified;  Herbert  v.  Sayer, 
5  Q.  B.  965  (E.  C.  L.  R.  vol.  48).  Our.  adv.  vuU. 

The  learned  Judges,  not  agreeing  as  to  the  grounds  of  their  judg- 
ments, now  delivered  them  seriatim. 


*' 


Lord  Campbell,  C.  J. — I  do  not  think  that  I  am  called  upon 


[*416 


in  this  case  to  review  our  decision  in  Grange  v,  Trickett,  ant^, 
p.  395,  as  the  defendant  is  entitled  to  our  judgment  whether  the  pro- 
perty in  the  goods  mentioned  in  the  declaration  did  or  did  not  revest 
in  the  plaintiff  on  his  discharge  from  custody.  If  the  property  still 
remains  in  the  provisional  assignee,  of  course  the  action  is  not  main- 
tainable. But,  if  it  revested  in  the  plaintiff,  still  I  think  there  is  a 
good  defence  under  sect.  44  of  stat.  1  &  2  Vict.  c.  110,  which  enacts  : 
^'  that  in  case  any  prisoner  as  to  whose  estate  and  effects  any  such  vest- 
ing order  as  aforesaid  shall  have  been  made  shall  by  the  consent  or 
default  of  his  detaining  creditor  or  creditors  be  discharged  out  of  custody 
without  any  adjudication  being  made  in  that  behalf  by  the  said  Court 
for  the  relief  of  Insolvent  Debtors/'  <<!&  such  case"  «no  action  or  suit 
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shall  be  commenced  against  such  provisional  assignee,  oc  against  any 
assignee  or  assignees  appointed  under  this  Act,  nor  against  any  person 
duly  acting  under  his  or  their  authority,  except  to  recover  any  pro- 
perty, estate,  money,  or  effects  of  such  prisoner,  detained  after  an 
order  made  by  the  said  Court  for  the  delivery  thereof,  and  demand 
made  thereupon." 

The  defendant,  in  his  plea,  after  setting  out  the  proceedings  in  the 
Insolvent  Debtors'  Court  down  to  the  making,  recording,  and  pub- 
lishing of  the  vesting  order,  whereby  the  goods  in  the  declaration 
mentioned  became  vested  in  Samuel  Sturgis,  the  provisional  assignee, 
further  says  that  he,  the  defendant,  <'  as  servant  and  by  the  authority 
and  command  of  the  said  Samuel  Sturgis,  as  and  so  being  such  provi- 
*4171  ^^^^*^  assignee  as  aforesaid,  *after  the  making  of  the  said  vest- 
^  ing  order  as  aforesaid,  detained  the  said  goods"  in  the  said 
declaration  mentioned,  as  therein  alleged,  as  he  lawfully  might  for  the 
cause  aforesaid. 

The  replication  does  not  allege  that  any  order  had  been  made  by  the 
Insolvent  Debtors'  Court  for  the  delivery  of  the  goods  to  the  plaintiff,  or 
that  they  had  been  demanded  from  the  provisional  assignee  or  from  the 
defendant;  but,  after  statijig  the  plaintiff's  discharge  out  of  custody 
without  any  adjudication,  with  the  consent  of  Cadin,  the  detaining  cre- 
ditor, concludes  with  merely  averring  that  defendant  did  not  detain,  nor 
does  he  detain,  the  said  goods  "  by  virtue  of  any  order,  authority,  or 
command  of  the  said  Samuel  Sturgis,  made  or  given  to  the  defendant 
before  the  plaintiff  was  so  discharged  as  aforesaid.*' 

The  plaintiff  thus  admits  that  the  goods  were  detained  by  the  defend- 
ant under  the  authority  and  command  of  Sturgis,  the  provisional  assignee, 
given  after  the  plaintiff's  discharge  from  custody,  but  before  any  order 
by  the  Court  for  the  delivery  of  the  goods,  or  demand  made  thereupon. 
Must  not  the  defendant  be  taken  to  have  detained  the  goods  under  the 
authority  of  Sturgis  within  the  meaning  of  the  enactment  referred  to  ? 
It  seems  quite  clear  that  Sturgis  himself  would  not  have  been  liable  to 
an  action  if  he  had  detained  the  goods  in  his  own  hands  after  the  plab- 
tiff 's  discharge  from  custody,  till  order  for  delivery  and  demand :  can  it 
be  contended  then  that  a  warehouseman,  agent,  or  servant  employed  bj 
him  to  keep  them  safely  is  liable  to  this  action  ?  I  think  that  the  same 
protection  is  extended  to  him  as  to  the  provisional  assignee.  We  are 
♦4.1  ft!  ^^^  arguing  upon  *the  supposition  that  the  discharge  of  the 
^  debtor  before  adjudication  revests  in  him  the  property  in  hi« 
effects  which  had  vested  in  his  provisional  assignee.  To  protect  the  pro- 
visional assignee  and  those  acting  under  his  authority  from  an  action  for 
detaining  goods  till  they  know  authentically  that  the  debtor  is  entitled 
to  them  and  they  have  an  opportunity  of  delivering  them  up  to  him,  it 
seems  to  me  that  this  very  reasonable  provision  is  introduced,  which  is 
quite  consistent  with  the  title  being  in  the  debtor  and  with  bis  haviog  % 
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right  to  call  upon  the  Court  to  make  an  order  for  restoring  the  goods,  as 
suggested  by  mj  brother  Patteson  in  Grange  v.  Trickett,  ant^,  p,  404. 

Objection  was  made  to  the  allegation,  in  the  plea,  of  a  detainer  by 
authority  of  the  provisional  assignee,  on  the  ground  that  it  was  prema- 
ture, and  therefore  that  there  was  no  occasion  to  traverse  it :  but  I  am 
of  opinion  that  this  allegation  might  be  introduced  into  the  plea ;  and 
that,  on  the  demurrer  to  the  replication  as  it  is  framed,  there  ought  to 
be  judgment  for  the  defendant. 

Coleridge,  J. — I  agree  that  the  defendant  is  entitled  to  judgment, 
on  the  ground  stated  by  my  Lord :  and  I  also  agree  in  thinking  it  not 
necessary  to  review  our  judgment  in  Grange  v.  Trickett. 

Erle,  J. — I  am  of  opinion  that  the  vesting  order  mentioned  in  the 
plea  continues  in  force,  notwithstanding  the  discharge  from  custody  with 
the  consent  of  the  plaintiff  mentioned  in  the  replication. 

*The  vesting  order,  under  sect.  87,  transfers  the  property  to  ^^^^  ^ 
the  assignee ;  and  there  is  no  provision  for  defeating  that  title,  or  ^ 
making  the  vesting  order  void,  or  its  power  to  cease,  by  such  a  discharge 
from  custody.  The  pernicious  effect  of  enabling  the  insolvent  to  collude 
with  the  detaining  creditor  for  the  purpose  of  defeating  the  rights  of  the 
other  creditors  is  obvious ;  and  that  effect  would  be  prevented  by  holding 
the  vesting  order  valid  until  an  adjudication  under  sect.  37  has  aendered 
it  void.  With  respect  to  sect.  44,  although  the  provisions  for  the  pro- 
tection of  the  assignee  may  be  superfluous  unless  the  vesting  order  is 
rendered  void,  still  I  think  it  a  sounder  construction  to  hold  them  to  be 
Baperfluous  rather  than  create  by  conjecture  a  defeasance  to  an  import- 
ant title  for  the  purpose  of  finding  an  application  for  them.  It  is  unne- 
cessary for  me  to  say  more,  as  the  reasons  for  this  construction  are  fully 
and  clearly  given  in  tbe  judgment  of  Mr.  Commissioner  Law  in  the  mat- 
ter of  Henry  Collins  Mander,  antS,  p.  410,  note  (a). 

The  44th  section  has  been  construed  by  my  Lord  and  my  brother 
Coleridge  to  protect  the  assignee  from  any  action  until  after  an  order 
for  delivery  <^  property  by  that  Court,  although  the  vesting  order  is 
rendered  void  by  a  discharge  from  custody,  aod  so  to  defeat  the  present 
plaintiff.  But,  if  the  vesting  order  was  intended  to  be  made  void,  it  is 
anomalous  to  suppose  it  should  have  force  after  avoidwce  to  protect  the 
person  who  was  assignee  under  it,  for  taking  or  keeping  of  the  property 
of  the  person  that  was  insolvent,  subsequent  to  such  avoidance,  and  to 
debar  the  alleged  insolvent  from  the  common  remedies  for  protection  of 
property  until  he  ♦should  obtain  an  order  of  that  Court  autho-  r-i^AQo 
rizing  him  to  use  such  remedies.  By  this  construction,  the  Legis-  ^ 
latttRe  would  have  made  the  vesting  order  void,  and,  at  the  same  time, 
for  many  purposes  vaiid,  until  an  order  of  the  Court  for  Insolvent  debtors 
should  have  been  made,  which  seems  an  inconsistency ;  and  anomalies  in 
respect  of  title  to  property  are  introduced.  And,  as  all  the  advantages 
of  this  construction  would  be  obtained  without  inconsistency  or  anomaly 
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bj  holding  the  vesting  order  valid  until  made  null  bj  the  Court,  I  dis- 
sent from  the  construction  holding  it  void,  and  the  assignee  after  its 
avoidance  to  be  protected  thereby.  Judgment  for  defendant 

Afterwards  a  second  plea  was  added  by  consent,  for  the  purpose  of 
reviewing  the  decision  in  Grange  v.  Trickett  in  a  Court  of  error.  This 
plea  followed  the  first  down  to  and  including  the  allegation  of  the  vest- 
ing m  Samuel  Sturgis ;  and  then  contained  only  an  allegation  .''  that  the 
said  vesting  order  has  not  been  in  any  manner  set  aside."  To  this  the 
plaintiff  replied  the  discharge,  as  in  the  replication  to  the  first  plea, 
without  any  allegation  as  to  the  detainer  by  order  of  Sturgis.  The 
defendant  demurred:  and  the  plaintiff  joined  in  demurrer.  Judgment 
was,  on  this  demurrer,  entered  for  the  plaintiff  without  argument,  (a) 

(a)  See  the  next  cAse. 


*42l]      *IN  THE  EXCHEQUER  CHAMBER 

CHARLES  MIDDLETON  KERNOT   v.   FRANCIS    PITTIS,  in 

Error,  May  28. 

For  syUabiiBy  see  the  preceding  caae. 

The  plaintiff  in  the  preceding  case  alleged  error ;  which  the  defend- 
ant denied. 

Ball  (in  the  absence  of  Milward),  for  the  plaintiff  in  error  (plaintiff 
below). — It  will  be  convenient,  in  the  first  place,  to  discuss  the  second 
plea,  which  raises  simply  the  question  decided  in  Grange  v.  Trickett, 
ant^,  p.  895 ;  inasmuch  as  the  defendant  is  entitled  to  have  the  judg- 
ment of  the  Court  of  Error  on  that  plea,  though  he  does  not  allege 
error,(a)  and,  if  the  plaintiff  cannot  maintain  his  judgment  on  the 
replication  to  the  second  plea,  he  is  of  course  not  entitled  to  reverse 
the  judgment  on  the  replication  to  the  first  plea,  that  plea  containing 
all  that  the  second  plea  contains.  Therefore  the  question  is,  whether, 
when  the  insolvent  is  discharged  without  adjudication,  by  consent,  the 
property  is  thereby  revested  in  him.  (He  then  argued  on  the  effect  of 
the  37th  and  44th  sections  of  stat.  1  &;  2  Vict.  c.  110,  and  relied  upon 
Grange  v.  Trickett.  The  argument,  being  substantially  the  same  as  that 
urged  in  the  two  preceding  cases,  is  not  here  repeated.) 

WilleSy  contrd.,  contended  that  the  jurisdiction  attached  to  the  Insol- 

*4221  ^^^^  Debtors'  Court,  for  the  benefit  of  all  *the  creditors  upon 

-^  the  petition,  and  that  the  order  of  the  Court  was  not  annulled 

by  a  discharge  without  adjudication.     That  under  stat.  53  G.  3,  c.  102, 

(a)  Stot  10  A  17  Viol.  o.  76, 1. 167. 
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8.  10,  the  insolyent  was  directed  to  assign  when  the  Court  was  satisfied 
that  he  was  entitled  to  the  benefit  of  the  Act,  and  not  before :  that 
this  was  altered,  in  favour  of  creditors,  by  stat.  1  G.  4,  c.  119,  which 
required  the  insolvent  to  assign  to  the  provisional  assignee  at  the  time 
of  his  petitioning,  sect.  7  vesting  the  estate  in  the  creditor's  assignee 
when  the  Court  should  adjudge  the  prisoner  to  be  discharged :  that  this 
was  continued  by  stat.  7  G.  4,  c.  57,  s.  11 ;  and  that  by  both  these 
statutes  the  assignment  was  got  rid  of  only  if  the  Court  dismissed  the 
petition :  and  that  stat.  1  &  2  Vict.  c.  110,  did  not,  at  any  rate,  show 
any  intention  to  weaken  the  interest  of  the  creditors,  the  principal 
change  being  that  by  it  the  creditors  could  put  the  Insolvent  Debtors' 
Court  in  motion,  whereas  this  could  previously  be  done  only  at  the 
instance  of  the  insolvent.  (He  then  repeated  the  arguments  before 
urged  on  sects.  87  and  44  of  stat.  1  &  2  Vict.  c.  110,  pointing  out  that 
Beet.  62  showed  that  the  Insolvent  Debtors'  Court  had  the  means  of 
proceeding  (a)  without  the  insolvent  being  in  custody,  and  that  credi- 
tors might  come  in  whose  names  were  not  in  the  schedule.)  [The  Court 
intimated  that  they  agreed  with  the  Court  below  in  their  judgment  on 
the  demurrer  to  the  replication  to  the  first  plea :  and  the  question  on 
that  plea  was  not  further  noticed.] 

(7.  MUwardj  in  reply,  contended  that  no  argument  could  be  drawn 
from  the  various  provisions  of  preceding  Acts,  *stat.  1  &  2  Vict,  r^j^^o 
c.  110,  introducing  in  efiect  a  completely  new  system.  (He  then  ^ 
repeated  the  arguments  urged  in  the  two  preceding  cases :  and,  as  to 
the  argument  suggested  from  sect.  62,  he  contended  that  it  was  directed 
to  cases  where  assignees  were  to  act  early  in  contemplation  of  there 
being  ultimately  an  adjudication.) 

Jervis,  C.  J. — I  am  of  opinion  that  the  view  which  my  brother  Erie 
took  in  the  Court  below  is  correct,  and  that  the  judgment,  as  to  the 
demurrer  to  the  replication  to  the  second  plea,  must  be  reversed.  We 
need  not  further  consider  the  judgment  on  the  other  plea ;  for,  if  you 
reject  the  additional  averment  which  it  contains,  the  case  becomes  that 
of  the  second  plea ;  and  then  the  first  must  follow  the  event  of  the 
second.  Now,  as  to  the  second  plea,  I  will  not  enter  at  large  into  a 
discussion  of  Mr.  Commissioner  Law's  judgment,(5)  a  judgment  which 
is  quite  satisfactory  to  me.  This  case  may,  I  think,  be  decided  upon 
a  very  clear  point.  If  we  reject  sect.  44,  there  can  be  no  question  that 
the  present  state  of  things  is  provided  for,  and  conclusively,  by 
sect.  37.  That,  in  efiiect,  enacts  that,  on  the  filing  of  the  petition,  the 
Court  shall  make  the  vesting  order,  which  shall  afiect  all  the  insolvent's 
property  which  comes  to  him,  and  all  debts  due,  up  to  the  adjudication, 
when  there  is  adjudication,  and  all  which  comes  to  him  before  his  dis- 

(a)  In  illostration  of  this  argument,  be  referred  to  the  judgment  in  RoueU  v.  The  Men  of 
Devon,  2  T.  R.  667. 

(b)  See  ante,  p.  410,  note  (a). 
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charge,  when  he  is  discharged  without  adjudication.     That  is,  therefore, 
so  far,  a  positive  enactment  vesting  in  the  provisional  assignee  all  that 
the  insolvent  is  entitled  to  up  to  his  discharge.     Then  comes  one  pro- 
*4241  ^^®^^°'  *^^  ^^®  ®*^'y»  devesting  the  property,  *namely,  when  the 
-^  prisoner's  petition  is  dismissed :  the  vesting  order  then  becomes 
null.     That  would  lead  us  to  conclude  that  on  no  other  occurrence  k 
the  vesting  order  to  become  null :  if  it  does  not  become  null,  the  pro- 
perty remains  in  the  provisional  assignee.     But  then  it  is  said  that  the 
provisions  of  sect.  44  are  inoonsistent  with  this  view,  because  they 
provide  against  an  action  being  brought  against  the  assignee  where  the 
prisoner  is  discharged  without  adjudication,  and  no  action  could  be 
brought  if  the  property  remained  in  the  provisional  assignee.     But  it 
is  a  mistake  to  read  sect.  44  alone  in  this  way.     If  you  say  that  it 
shows  by  implication  that  the  vesting  order  becomes  null,  sect.  37  shows 
still  more  strongly  that  it  remains  binding.     It  is  not  for  me  to  say 
why  the  provision  in  sect.  44  was  inserted  :  it  was  perhaps  from  extreme 
caution.     But  I  do  not  think  the  inference,  even  from  sect.  44  alone, 
a  safe  one.     It  seems  to  have  been  said  that,  because  in  a  particular 
case  an  action  is  forbidden,  it  is  allowed  in  other  cases.     It  seems  to 
me  as  necessary  to  use  positive  words  in  order  to  give  a  right  of  action 
as  it  is  in  order  to  exclude  it.  But,  in  truth,  it  is  quite  inconsistent  with 
the  legal  rules  of  construction  to  say  that,  because  an  action  is  not  to 
lie  in  one  case,  it  is  to  lie  in  all  other  cases :  in  fact,  to  infer  a  positive 
right  from  negative  words.     And  this  result  would  be  inconsistent  with 
all  the  purposes  of  the  Act.     Sect.  37  is,  in  my  (^tinipn,  conclusive.  I 
think  therefore  that,  so  far  as  the  second  plea  is  concerned,  the  judg- 
ment of  the  Court  below  is  wrong,  and  must  be  reversed.     My  brother 
Parke  (a)  desired  me  to  say  that  be  takes  this  view  also. 
*A9'>1       *PoLLOOK,  C.  B. — ^The  only  question  is,  whether  the  vesting 
-*  order  remains  in  force.     Sect.  87  expressly  directs  an  order 
vesting  the  property  in  the  provisional  assignee ;  and  the  vesting  order  is 
to  become  null  and  void  in  one  case  only,  that  of  the  dismissal  of  the 
petition.     Then  sect.  44  refers  to  the  case,  mentioned  in  sect.  37,  of 
the  prisoner  being  discharged  without  adjudication,  and  also  to  the 
case  of  bankruptcy,  mentioned  in  sect.  39.     In  sect.  39  there  is  tn 
express  provision  that  the  vesting  order,  in  that  case  of  bankruptcy, 
shall  become  null :  but  thwe  is  no  such  provision  as  to  the  other  case. 
Mr.  Milward,  as  I  understand  him,  contends  that,  inasmuch  as  it  is 
enacted  that  no  action  shall  be  brought  against  the  provisional  assignee, 
or  any  person  acting  under  his  authority,  it  may  be  brought  against  all 
other  persons.     That,  I  think,  is  too  violent  a  presumption.     Sect.  37 
expressly  vests  the  property,  and  devests  it  in  one  case  only ;  sect.  39 
devests  it  in  another.     We  cannot  infer  a  devesting  where  we  do  not 
find  it  enacted.     If  I  were  called  upon  to  speculate  on  the  cause  for 

(a)  Cresswell,  J.,  and  Parka,  B ,  had  gone  to  Chamban,  towarda  the  oloae  of  the  i 
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inserting  sect.  44,  I  should  say  that  something  had  been  added  which 
the  framer  of  sect.  44  did  not  intend  to  insert,  or  something  omitted 
which  he  did  intend  to  insert.  Our  experience  in  modern  legislation 
famishes  as  with  an  instance  like  this,  which  is  matter  of  history. 
There  was  an  enactment  and  a  proviso  upon  it.  On  the  question, 
whether  the  enactment  should  stand,  it  was  struck  out :  but  the  proviso 
was  not  struck  out.(a)  A  very  learned  Judge  thought,  not  that  the 
proviso  should  be  treated  as  if  struck  out,  but  that  the  statute  should 
be  read  as  if  the  enactment  remamed.  But  that  did  not  "^prevail.  r^c^oR 
I  think  there  were  as  good  grounds  for  that  view  as  for  the  view  ^ 
which  the  plaintiff  in  error  here  seeks  to  maintain.  I  entirely  concur 
with  the  Lord  Chief  Justice  of  the  Common  Pleas,  and  think  that  the 
judgment  as  to  the  second  plea  must  be  reversed. 

Aldbrson,  B. — I  am   of  the  same  opinion :    and  I  have   nothing 
to  add. 

Maulb,  J. — I  agree :  and  my  brother  Cresswell  directed  me  to  say 
that  he  does  so  too.(i) 

Plait,  B. — I  agree,  for  the  reasons  which  have  been  assigned. 

Talfourd,  J.,  concurred. 

Martin,  B. — ^I  agree :  sect.  87  is  express. 

Judgment  on  the  demurrer  to  the  replication  to  the  first  plea 
affirmed ;  as  to  the  replication  to  the  second  plea,  reversed^ 

(n)  Sm  Barbftt «.  AUen,  7  Ezeh.  609, f  uid  the  jadgment  of  PoUoek,  C.  B.,  »t  p.  616,  and  in 
21  L  J.  N.  8.  Bxch.  159. 
(ft)  Cresswelly  J.,  and  Parke,  B.,  had  gone  to  Chambers,  towsrda  the  close  of  the  argnment 
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WILLIAM  ORTON  BRADLEY  and  TAYLOR  POTTS  v.  The 
Master,  Pilots,  and  Seamen  of  the  Town  of  NEWCASTLE  UPON 
TYNE  in  the  County  of  NEWCASTLE  UPON  TYNE.    Maj/  28. 

A  cWter,  of  3  Ja.  2,  granted  to  the  Corporation  of  the  Maiter,  Pilots,  and  Seamen  of  Newcastle 
apon  Tjne  primage  (deseribed  in  the  charter  as  an  aneient  dvty)  upon  goods  bronght  by  ship 
into  the  Tyne,  or  any  of  the  ereeks  of  Newcastle,  of  which  Sonderland  was  one,  to  be  rated  and 
seeoanted  "in  manner  and  form  following:  that  is  to  say,"  aliens  and  strangers  bom,  and  all 
other  persons  arriying  with  ships  in  Newcastle  within  any  of  the  creeks  and  not  belonging  to 
the  same,  to  pay  before  they  departed  with  their  ships ;  and  every  free  merchant  and  inhabitant 
of  Newcastle,  arriying  in  the  Tyne  with  a  ship,  within  ten  days  after  landing  the  goods.  The 
charter  also  granted  to  the  Corporation  all  other  perquisites,  ancient  duties  and  profits  wUeh 
they  had  theretofore  lawfully  had  and  enjoyed ;  and  also  provided  that  the  sums  granted  by 
the  charter  should  be  In  Ueu  of  all  other  duties  theretofore  receiyed. 

Held :  1.  That  the  charter  was  not  inconsistent  with  the  claim  of  primage  in  respect  of  goods 
imported  into  Sunderland  by  merchants  resident  there. 

1  That  evidence  of  usage  was  admissible  in  support  of  the  claim. 

Errok  upon  a  bill  of  exceptions.    Joinder. 
The  defendants  in  error  brought  debt  against  the  plaintiffs  in  error. 

z2 
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The  first  count  charged  that,  before  the  commencement,  &c.,  to  wit, 
22d  March,  1851,  defendants  (below)  were  indebted  to  plaintiffs  (below) 
in  50Z.  "  for  certain  petty  customs,  tolls,  dues,  and  duties  then  due  and 
of  right  payable"  by  defendants  (below)  to  plaintiffs  (below),  *'  in  respect 
of  divers  goods,  wares,  commodities,  and  merchandises,  to  wit,  1000  loads 
of  teak  wood,"  &c.,  of  great  value,  to  wit,  50,000Z.,  "whereof  the  defend- 
ants were  the  owners ;  which,  before  then,  and  whilst  the  defendants 
were  such  owners  thereof,  to  wit,  on  the  day  and  year  last  aforesaid,  had 
been  brought  in  divers  ships  and  vessels  from  beyond  the  seas  into  the 
port  of  Sunderland  in  the  county  of  Durham,  the  same  being  a  creek 
*4281  *^^  member  of  the  port  of  Newcastle  upon  Tyne,  *and  then  landed 
-*  there,  more  than  ten  days  before  the  commencement  of  this  soit, 
to  wit,  on  the  day  and  year  last  aforesaid." 

The  2d  count  charged  that  defendants  were  indebted  to  the  plaintiffs 
for  certain  other  petty  customs,  &c.,  following  the  first  count,  but  stating 
the  goods  to  have  been  "  brought  in  divers  ships  and  vessels  from  beyond 
the  seas  into  a  creek  and  member  of  the  port  of  Newcastle  upon  Tyne, 
to  wit,  Sunderland,  in  the  county  of  Durham,  and  then  landed  there 
more  than  ten  days,"  &c. 

The  3d  count  was  similar,  except  that  the  goods  were  stated  to  have 
been  "  brought  by  the  defendants  in  divers  ships  and  vessels  from  beyond 
the  seas  into  a  creek  belonging  to  the  port  of  Newcastle  upon  Tyne,  to 
wit,  into  Sunderland,  in  the  county  of  Durham,  and  landed  in  the  said 
creek  more  than  ten  days,"  &c. 

Plea :  Never  indebted.     Issue  thereon. 

The  issue  was  found  for  the  plaintiffs  below,  and  judgment  was  entered 
for  them. 

The  bill  of  exceptions  stated  that  at  the  Carlisle  Assizes,  in  Augnst, 

*J.9Q1  ^^^^i  ^^^  issue  came  on  to  be  tried.(a)     *"  And  thereupon  the 

^  plaintiffs   alleged   and  insisted  that  they  were  entitled  to  an 

(a)  Before  Wightman,  J. 

Ancient  charters,  if  ambiguoas,  are  to  he  explained  by  the  Qsage  tmder  them :  and  the  jvaj,  in 
that  case,  may  interpret  the  charter  by  the  usage. 

As  in  the  instance  of  a  charter  of  3  Ja.  2,  npon  the  issue  of  which  a  question  was  raised  in  1S51 : 
when  it  was  disputed  whether  the  charter  permitted  primage  to  be  taken  of  all  ships  enteiins 
Sunderland  (a  creek  of  Newcastle  upon  Tyne),  or  exempted  ships  belonging  to  merchants  of 
nnderland. 

This  case,  The  Master,  Pilots,  and  Seamen  of  the  Town  of  Newcastle  upon  Tyne  in  the  Couoty 
of  Newcastle  upon  Tyne  against  Bradley  and  Potts,  was  tried  before,  at  the  Cumberland  5am< 
mer  Assizes,  1851,  before  Williams,  J.,  when  a  yerdiet  was  found  for  the  plaintiflEs,  leare  being 
reserved  to  move  to  enter  a  rerdict  for  the  defendants. 

In  Michaelmas  Term,  1851,  Uhthank  obtained  a  rule  Nisi  for  entering  a  yerdiet  for  defendants, 
or  for  a  new  trial.  In  Hilary  Vacation  (February  9th),  1852,  before  Patteson,  Coleridge,  Wil- 
liams, and  Erie,  Js.,  cause  was  shown  by  Walton  and  Manitty  ;  and  Unihanh  and  W,  D.  S^mMir 
supported  the  rule.  Our,  anv.  tuU. 

Coleridge,  J.,  in  the  same  vacation  (February  24th),  delivered  the  judgment  of  the  Court 

This  was  an  action  of  debt  for  petty  customs,  tolls,  dues,  and  duties,  in  respect  of  merchandise 
whereof  the  defendants  were  the  owners,  and  which  had  been  brought  by  vessels  into  the  port  nf 
Sunderland,  the  same  being,  as  alleged  in  the  first  county  "  a  creek  and  member  of  the  port  of 
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ancient  due  or  duty  called  *primage,  which  they  alleged  was  r+^oA 
payable  to  them  by  all  persons  being  owners  of  any  goods,  wares,  ^ 

Newcastle  npon  Tyne/'  and  there  landed.  In  the  third  connt,  the  claim  wob  in  respect  of 
merehasdite  brought  by  the  defendants  in  ships  into  **  a  creek  belonging  to  the  port  of  Newcastle 
upon  Tyne,  to  wit,  into  Sunderland/' 

At  the  trial,  before  mj  brother  Williams,  the  plaintiff  had  a  rerdiot,  subject  io  leaye  to  enter 
it  for  the  defendants  on  the  point  presently  to  be  mentioned ;  and  the  defendants,  besides 
noring  for  that,  moved  also,  and  obtained  a  rule  Nisi,  for  a  new  trial  on  the  ground  of  mis- 
dir«edon. 

The  duty  in  question  was  primage,  said  to  be  a  prescriptive  payment,  at  present  claimed  by 
the  plaintiffs  under  a  charter  of  3  Ja.  2,  which,  after  incorporating  them  under  the  name  of 
Kaster,  Pilots,  and  Seamen  of  the  town  of  Newcastle  upon  Tyne,  in  the  county  of  Newcastle 
npoD  Tyne,  and  making  several  provisions,  went  on  thus:  "And,  whereas,  by  the  frequent  and 
dangerous  incursions  of  the  sea  upon  the  port  of  Newcastle,  the  Society  are  put  to  necessary  and 
extraordinary  charges  for  the  prevention  and  repair  of  the  ruins  thereby  daily  growing.  We  are 
willing,  for  their  better  assistance  therein,  that,  for  the  future,  they  may  receive  some  reason- 
able payments  and  allowances  in  that  behalf.  Our  will  and  pleasure  therefore  is,  and  we  do 
hereby,  for  Us,'*  4c.,  "declare  and  grant  unto  the  said,"  Ac,  "  that  it  shall  and  may  be  lawful 
to  and  for  the  said  Master,"  Ac,  "  to  demand,  receive,  perceive,  and  take  of  the  owner,  part 
owner,  master,  purser,  or  factor  of  every  ship  or  vessel"  a  certain  payment  for  pilotage,  the 
pilotage  extending  both  to  the  conducting  such  vessels  up  and  down  the  Tyne,  and  in  and  out 
of  any  of  the  creeks  or  members  of  the  same :  and  the  rate  being  I2d,  per  foot  of  draught  if 
loaded,  and  6d.  more  from  "aU  strangers  and  aliens ;"  Sd.  if  light,  with  an  additional  4d.  "of 
a&ens  or  strangers."  Then  the  charter  went  on  to  give,  grant,  and  confirm  unto  the  said  Master, 
Ac :  "that  all  person  and  persons,  as  well  subjects  as  strangers  bom,  being  owner  or  owners  of 
any  goods,  wares,"  Ac,  which  shall  be  brought  in  any  ship  from  beyond  the  seas  "into  the  said 
rirer  of  Tyne,  or  the  creeks  or  members  aforesaid,  or  any  creek  or  member  belonging  to  the  §aid 
port  of  NewcaetU  upon  Tyne,  shall,  from  time  to  time,  as  often  as  such  goods,"  Ac,  "  shall  be  so 
brought  in,  pay"  "an  ancient  duty  heretofore  lawfully,  accustomably,  and  usually  paid  to  the 
said  Company,"  Ac,  "  called  primage,  that  is  to  say :  2d,  of  every  tun  of  wine,  oil,  and  all  other 
goods,  wares,  merchandises,  and  commodities  rated  and  accounted  by  the  tun  (fish  killed  and 
brought  in  by  the  Englishmen  only  excepted),  and  Zd,  for  every  last  of  flax,"  Ac,  "  or  any  other 
goods,"  Ac,  "  rated  and  accounted  by  the  last,  in  manner  and  form  following  :  that  is  to  say : 
aliens  and  strangers  bom,  and  all  other  such  person  or  persons  which  ioith  their  said  ehipe  or 
teneUf  shall  arrive  within  the  said  port  or  in  any  of  the  said  creeks  or  members,  and  not  belong-- 
ing  to  the  same,  before  they  depart  with  their  ships  or  vessels  from  the  said  port  or  forth  of  the 
said  creeks,  shall  pay  the  duties  aforesaid  for  and  in  the  name  of  primage,  as  is  aforesaid :  and 
erery  free  merchant  and  other  inhabitant  of  Newcastle  aforesaid,  arriving  with  their  said  ships 
or  vessels  within  the  taid  river  of  Tyne,  shall  pay  the  duties  aforesaid  within  ten  days  after  the 
landing  of  the  said  goods  as  aforesaid,  upon  lawful  demand." 

The  defendants  admitted  the  payment  of  primage  at  Newcastle  for  ships  coming  into  the 
Tyne :  but,  it  being  admitted  on  the  other  hand  that  they  were  merchants  and  natives  of  Sunder- 
land, and  the  claim  being  in  respect  of  goods  brought  into  Sunderland,  of  which  they  were  either 
the  owners  or  importers,  they  denied  their  liability,  both  upon  the  constraction  of  the  charter 
and  its  validity  in  so  far  as  it  extended  to  Sunderland. 

Much  evidence  was  produced  on  both  sides :  and,  among  other  things,  on  the  part  of  the  plain- 
tiffs was  the  very  strong  fact  of  a  payment  of  the  duty,  under  the  same  circumstances  as  those 
ander  which  the  defendants  were  now  charged,  for  more  than  sixty  years.  At  the  close  of  the 
case,  it  appears  that  the  course  which  the  learned  Judge  took  was  this :  treating  the  case,  except 
as  it  might  be  affected  by  the  constraction  to  be  put  on  the  charter,  nearly  as  an  undefended 
cause.  In  consequence  of  the  evidence  of  payment  for  so  long  a  Ume,  he  reserved  that  point  of 
oonttraetion  for  us,  and,  without  comment  or  explanation,  and  without  himself  directing  the  jury 
at  all  as  to  the  constraction  of  the  charter,  or  the  effect  of  much  documentary  evidence  put  in  by 
the  defendants,  simply  asked  them  if  they  had  any  doubt  that  this  was  an  immemorial  payment 
TTpon  which  the  jury  found  it  to  be  an  ancient  due  from  time  immemorial,  belonging  by  prescrip- 
tion to  the  plaintiffs  as  a  corporation. 

Now  it  seems  difficult  to  uphold  this  way  of  dealing  with  the  ease,  unless  we  are  prepared  to 
maintain  that  the  usage  of  payment  here  proved  was,  per  se,  and  in  spite  of  any  evidence  to  the 
contrary,  conclusive  to  establish  the  immemoriality  and  prescriptive  nature  of  the  due  claimed. 
If  the  constraction  and  validity  of  the  charter,  if  the  constraction  and  weight  properly  due  to  the 
4oenments  prcduced  on  the  part  of  the  defendants,  could  be  at  all  material  helps  to  the  jury  in 
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*431]  or  "^'merchandises  brought  in  any  ship  or  vessel  from  beyond  the 


*432] 


seas  into  the  port  of  Newcastle  upon  Tyne,  or  into  any  of  *the 


creeks  or  members  thereof:  and  they  alleged  and  insisted  that 
Sunderland  was  a  creek  or  member  of  the  port  of  Newcastle  upon  Tyne : 
and  they  sought  to  recover  from  the  defendants  the  sum  of  24Z.  5«.)  as 
and  for  primage,  alleged  by  the  plaintiffs  to  be  payable  to  them  by  the 
defendants  in  respect  of  goods  brought  by  the  defendants  in  ships  from 

dnwing  their  oonclasion,  It  seems  elear  that  they  hare  not  reeeired  the  assistance  wlich  the 
learned  Judge  onght  to  hare  afforded  them ;  and  that  their  attention  would  he  diverted  fh>m  sU 
the  other  evidence  in  the  oaasOy  and  exolosivelj  tamed  to  the  single  and  intelligible  fact  of 
pajrment. 

Thie  fact  was  undoubtedly  very  eogent :  and  it  might  in  the  end  have  prevailed  over  every 
doubt  suggested  by  the  other  parts  of  the  ease.  Still  the  defendants  were  entitled  to  have  thoM 
other  parts  brought  under  the  consideration  of  the  jury,  with  all  proper  advantages,  before  tbe; 
came  to  their  conclusion.  The  rule  has  never  been  laid  down  on  this  matter  more  strongly  than 
in  Jenkins  v.  Harvey,  1  0.  M.  A  R.  877.  (See  S.  C.  upon  a  second  trial,  2  C.  M.  A  R.  393).  It 
has  been  questioned  whether  it  was  not  there  laid  down  too  strongly ;  see  Brune  v.  ThomMm,  4 
Q.  B.  543,  552.  But,  adopting  the  language  used  there  (1  C.  M.  k  R.  894),  it  went  no  &rther 
than  this :  that  "  from  uninterrupted  modem  usage"  a  jury  "  should  find  the  immemorial  existence 
of  the  payment,  unlett  some  evidtnee  u  given  to  (A«  ccnfrary."  Here  the  defendants  contended 
thaty  even  under  the  terms  of  the  charter,  there  was  no  liability  to  the  payment;  and,  farther, 
that  Sunderland  was  fVom  time  immemorial  a  separate  port,  of  which  the  bishop  of  Durham 
was  the  grantee  and  lord :  and  that,  although  for  fiscal  purposes  it  had  been  made  a  member  of 
the  port  of  Newcastle,  it  was,  for  the  purpose  in  question,  distinct  from  it;  and  that  the  grant 
of  the  Crown  therefore  at  any  period  could  not,  as  the  charter  in  question  did  not,  extend  to  it 

Had  the  grounds  and  evidence  on  which  this  case  rested  been  laid  before  the  jury,  they  might 
still  have  found  the  payment  immemorial,  or  they  might  not;  and  therefore  we  think  there  muit 
be  a  new  trial. 

The  learned  Judge  has  reserved  for  our  consideration  the  constraction  of  the  charter.  It 
appears  to  be  exactly  one,  the  construction  of  which  may  be  materially  helped  by  the  evidence 
of  usage.  But  a  few  remarks  on  the  language  of  it  may  be  of  service  upon  a  new  triaL  First: 
it  is  to  be  observed  that  the  grant  in  question  follows  on  one  of  pilotage,  which  probably  extendi, 
not  merely  to  the  river  and  creeks  within  it,  but  to  all  creeks  of  the  port:  and  a  distinction  seenu 
to  be  made  between  the  two :  it  is  binding  on  all  persons,  distinguishing,  by  the  amount  to  be 
paid,  between  subjects  and  "aliens  or  strangers;"  and,  as  to  the  former,  making  no  distinctioa 
l>etween  one  class  of  subjects  and  another.  The  grant  in  question  extends,  in  the  first  place,  to 
all  owners  of  goods  imported,  as  well  subjects  as  strangers  bom  (unless  as  to  fish  killed,  sod 
brought  in  by  Englishmen),  and  in  terms  embraces  all  creeks  or  members  of  the  port  of  New- 
castle :  the  same  amount  is  to  be  paid  by  all :  and  the  only  difference  is  as  to  the  time  of  payment 
Upon  the  clause  providing  for  this  difference,  the  mun  question  arises :  it  is  introduced  by  th« 
words  "in  manner  and  form  following,"  and  certainly  seems  intended  to  provide,  under  one 
head  or  the  other,  for  every  person  who  was  to  pay  at  alL  The  iirst  division  is  "aliens  snd 
strangers  bom,  and  all  other  such  person  or  persons  which"  (that  is  to  say  "as"),  "with  their 
said  ships  or  vessels,  shsll  arrive  within  the  said  port,  or  in  any  of  the  said  creeks  or  members, 
and  not  belonging  to  the  same,*^  the  second  and  only  other  division  is  "every  free  merchant 
and  other  inhabitant  of  Newcastle  aforesaid,  arriving  with  their  said  ships  or  vessels  within  the 
said  river  of  Tyne."  It  is  clear  that  a  Sunderland  man  importing  into  Sunderland  is  not  within 
the  latter  division ;  nor  is  he  within  the  former,  if  the  words  "not  belonging  to  the  same"  refer 
to  the  creeks  or  members,  as  well  as  to  the  port ;  and,  according  to  ordinary  rules  of  construction, 
they  certainly  do.  If  this  were  a  charter  of  yesterday,  and  there  were  no  usage  to  throw  light 
on  it,  all  that  could  be  said  for  the  plaintiffs  would  be  that  it  was  most  unreasonable  wholly  to 
exempt  importers,  inhabitants  of  Sunderland,  when  those  of  Newcastle  were  charged ;  sad  it 
might  be  said,  on  the  other  hand,  to  be  equally  unreasonable  not  to  give  them,  if  liable,  the  nsM 
time  for  payment  as  the  Newoi^tle  men.  But  the  strongest  answer  would  be,  quod  volnit  noa 
dixit :  there  are  no  words  to  embrace  the  Sunderland  importer  into  Sunderland,  if  it  was  intended 
to  include  him. 

We  are  not,  however,  dealing  with  a  charter  of  yesterday :  and  there  is  ambiguity  enongh  te 
let  in  the  evidence  relied  on  on  both  sides.  Rule  absolute  for  new  tzial. 
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beyond  the  seas  into  Sunderland  aforesaid.  And,  in  support  of  their 
said  claim,  and  to  maintain  the  issues  above  joined,  the  plaintiffs  then 
and  there  produced  and  gave  in  evidence  to  the  jury,"  "amongst  other 
things,  an  inspeximus  charter,  ^granted  to  the  plaintiff's  by  King  -^ -no 
Edward  the  Sixth."  The  bill  then  set  out  the  charter,  which  was  ^ 
of  20th  October,  3  Ed.  6,  and  which  recited  by  inspeximus,  and  con- 
firmed, a  charter  of  6th  October,  28  H.  8,  incorporating  The  Master 
and  Wardens  of  the  Fraternity  or  Guild  of  the  Holy  and  Indivisible 
Trinity,  in  the  town  of  Newcastle  upon  Tyne,  by  that  name.  The  bill 
further  stated  that  the  plaintiffs  gave  in  evidence  an  inspeximus  charter 
of  1  Mary,  confirming  the  charter  of  Ed.  6,  and  also  a  Royal  Commis- 
sion and  Return  thereto,  whereby  the  Commissioners  found  that  there 
were  five  creeks  belonging  to  the  port  of  Newcastle  upon  Tyne,  namely, 
Blyth,  Sunderland,  Hartlepool,  Stockton,  and  Whitby.  That  the  plain- 
tiffs also  gave  in  evidence  three  charters  respectively  granted  to  plaintiff's 
by  James  1  (3  Ja.  1),  by  C.  2  (16  C.  2),  and  by  Ja.  2  (3  Ja.  2) :  "which. 
Baid  three  last-mentioned  charters,  so  far  as  the  same  related  to  the  said! 
due  called  primage,  were  and  are  all  alike :  and  which  said  last-mentioned: 
charter,  granted  by  King  James  the  Second,  was  and  is  in  the  words' 
following." 

The  charter  was  then  set  out.  It  incorporated  the  Master,  Pilots,, 
and  Seamen  of  the  town  of  Newcastle  upon  Tyne,  in  the  county  of 
Newcastle  upon  Tyne,  by  that  name.(a)  It  also  made  regulations  for 
appointing  pilots,  «  for  the  bringing  up  and  carrying  down  the  river 
Tpe,  and  in  and  out  of  all  or  any  other  the  creeks  and  members" 
"belonging  to  the  said  town  and  port  of  Newcastle  upon  Tyne,  all 
ships,"  4;e.  «  And,  whereas  by  the  frequent  and  dangerous  incursions 
of  the  sea  upon  the  port  of  Newcastle  the  Society  are  put  to  necessary 
and  extraordinary  charges  for  the  prevention  and  repair  of  the  ruins 
thereby  daily  growing.  We  are  willing,  for  their  *better  assistance  r^^oA 
therein,  that,  for  the  future,  they  may  receive  some  reasonable  '■ 
payments  and  allowances  in  that  behalf.  Our  will  and  pleasure  there- 
fore is,  and  We  do  hereby,  for  Us,  Our  heirs  and  successors,  declare 
and  grant  unto  the  said  &faster.  Pilots,  and  Seamen,  and  their  succes- 
sors, that  it  shall  and  may  be  lawful  to  and  for  the  said  Master,  Pilots, 
and  Seamen"  "  to  demand,  receive,  perceive,  and  take,  of  the  owner, 
part-owner,  master,  purser,  or  factor  of  every  ship  or  vessel  so  by  them 
or  any  of  them  to  be  conducted  as  aforesaid,  being  loaden,  for  every 
foot  which  such  ships  or  vessels,  so  by  them  to  be  conducted  and  loaden, 
shall  draw,  12d.  of  lawful  money  of  England,  as  hath  been  usually 
received  and  taken  by  the  said  Company ;  and  also  the  sum  of  6d.  more 
of  like  money  of  all  strangers  and  aliens  only,  over  and  besides  the  said 
ISi.  in  this  behalf  formerly  paid ;  and,  for  every  foot  which  such  ships 
or  vessels  which  shall  be  light,  being  so  conducted,  shall  draw,  8c?.,  as 

(a)  The  name  w»8  not  vnifomily  giren  in  the  charter. 
VOL.  n.— 85 
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formerly  the  said  company  have  usually  taken ;  and  also  the  sum  of  4r/. 
more  of  like  money  of  aliens  or  strangers  only,  over  and  besides  the  sai<l 
8d.  in  this  behalf  formerly  received.  And  furthermore,  of  Our  like 
abundant  grace,  certain  knowledge,  and  mere  motion,  We,  for  Us,  Our 
heirs  and  successors,  have  given,  granted,  and  confirmed,  and,  by  these 
presents,  do  give,  grant,  and  confirm,  unto  the  said  Master,  Pilots,  and 
Seamen,  and  their  successors,  that  all  person  and  persons,  as  well  sub- 
jects as  strangers  born,  being  owner  or  owners  of  any  goods,  wares, 
commodities,  or  merchandises,  which  shall  at  any  time  or  times  here- 
after be  brought  in  any  ship  or  vessel  from  beyond  the  seas  into  the  said 
river  of  Tyne,  or  the  creeks  or  members  aforesaid,  or  any  creek  or  mem- 
ber belonging  to  the  said  port  of  Newcastle  upon  Tyne,  shall,  from  time 
^^o--.  *to  time,  as  often  as  such  goods,  wares,  commodities,  or  mer- 

^  chandises  shall  be  so  brought  in,  pay  or  cause  to  be  paid  to  the 
said  Master,  Pilots,  and  Seamen,  and  their  successors,"  "  an  ancient 
duty  heretofore  lawfully,  accustomably,  and  usually  paid  to  the  said 
Company,  Mystery,  Brotherhood,  and  Society,  called  primage :  that  is 
to  say,  2d.  of  every  tun  of  wine,  oil,  and  all  other  goods,  wares,  mer- 
chandises, and  commodities,  rated  and  accounted  by  the  tun  (fish  killed 
and  brought  in  by  the  Englishmen  only  excepted) ;  and  3d.  for  every 
last  of  flax,  hemp,  pitch,  tar,  or  any  other  goods,  raff,  wares,  merchan- 
dises, and  commodities  whatsoever,  rated  and  accounted  by  the  last  in 
manner  and  form  following :  that  is  to  say,  aliens  and  strangers  born, 
and  all  other  such  person  or  persons  which,  with  their  said  ships  or  ves- 
sels, shall  arrive  within  the  said  port,  or  in  any  of  the  said  creeks  or 
members,  and  not  belonging  to  the  same,  before  they  depart  with  their 
ships  or  vessels  from  the  said  ports  or  forth  of  the  said  creeks,  shall 
pay  the  duties  aforesaid  for  and  in  the  name  of  primage  as  is  afore- 
said ;  and  every  free  merchant  and  other  inhabitant  of  Newcastle 
aforesaid,  arriving  with  their  said  ships  or  vessels  within  the  said  river 
of  Tyne,  shall  pay  the  duties  aforesaid  within  ten  days  after  the  land- 
ing of  the  said  goods  as  aforesaid,  upon  lawful  demand  by  the  said 
Master,  Pilots,  and  Seamen,  of  their  oflScers,"  &c. :  "which  said  duty, 
called  primage,  and  whatsoever  sum  or  sums  hereafter  shall  so  accrue 
unto  the  said  Master,  Pilots,  and  Seamen,  and  their  successors,  or 
otherwise  shall  arise  and  happen  unto  them  by  fines,  forfeitures,  and 
amerciaments  amongst  themselves,  or  otherwise  howsoever,  shall  be  to 
the  only  use,  commodity,  and  profit  of  the  said  Master,  Pilots,  and 
*4^fil  S®^™®°>  *°^  ^^^^^  successors."     *The  charter  then  contained 

-'  directions  as  to  the  application  of  the  funds  by  the  Corporation 
to  repairing  the  Trinity  House,  in  Newcastle,  to  aiding  twelve  poor 
persons  of  the  Corporation,  or  their  wives,  and  to  the  relief  of  ship 
wrecked  seamen.  "  And  further,  of  Our  like  certain  knowledge,  special 
grace,,  and  mere  motion,  for  Us,  Our  heirs  and  successors,  We  do  gram 
and  confirm  unto  the  said  Master,  Pilots,  and  Seamen,  and  their  sac- 
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cessors,  the  house  called  the  Trinity  House,  with  the  said  appurtenances, 
and  all  other  lands,  tenements,  hereditaments,  privileges,  perquisites, 
ancient  duties,  and  profits,  which  the  said  Company,  Mystery,  Brother 
hood,  and  Society  have  heretofore  lawfully  had  and  enjoyed,  or  whereof 
they,  or  any  of  them,  or  any  other  to  and  for  their  uses,  have  hereto- 
fore been  lawfully  seised  or  possessed,  and  which  the  said  Company,  Mys- 
tery, Brotherhood,  and  Society,  at  the  time  of  this  Our  grant,  do  lawfully 
perceive,  have,  hold,  and  enjoy.  Provided  always,  and  Our  Royal  intent  . 
and  pleasure  is,  that  the  several  and  respective  sums  of  money  hereby 
granted,  or  mentioned  to  be  granted,  or  confirmed,  to  and  for  the  several 
and  respective  uses,  ends,  intents,  and  purposes  aforesaid,  are  and  shall  be, 
and  that  they  be  received  and  taken,  in  lieu  of  all  other  duties,  allow- 
ances, payments,  and  sums  of  money  heretofore  granted  or  received  in  that 
behalf:  and  that  no  further  or  other  duties,  or  sum  or  sums  of  money, 
shall  be  at  any  time  or  times  demanded,  paid,  or  received,  upon  account, 
or  for  or  in  respect  thereof,  anything  in  these  presents  contained  to 
the  contrary  in  anywise  notwithstanding."  (1st  July,  3  Ja.  1.)  The 
bill  then  further  stated  that  <<  the  said  plaintiffs  further  produced  and 
gave  in  evidence  to  the  said  jury  certain  receivers*  books,  containing 
divers  ^entries  of  receipts  of  primage  at  Newcastle  upon  Tyne,  ri^inj 
on  account  of  the  said  plaintiffs,  from  the  year  of  our  Lord  ^ 
1584  to  the  year  of  our  Lord  1590;  and  certain  other  receivers*  books 
containing  entries  of  receipts  of  light  dues  and  primage  at  Sunderland, 
on  account  of  the  said  plaintiffs,  from  the  year  of  our  Lord  1785  to 
the  year  of  our  Lord  1794.  And  the  plaintiffs  called  several  witnesses, 
▼ho  gave  evidence,  before  the  said  jury,  of  the  receipt  of  primage  by 
and  on  behalf  of  the  said  plaintiffs  at  Sunderland,  between  the  year  of 
our  Lord  1794  and  the  commencement  of  the  present  action ;  and 
vho  proved  that  primage  was  paid  by  all  persons,  including  persons 
resident  in  Sunderland,  being  owners  of  goods  brought  to  Sunderland, 
in  ships  from  beyond  the  seas.  Whereupon  counsel,  x>n  the  part  of  the 
said  defendants,  insisted  that  evidence  of  usage  was  not  admissible  to 
aid  the  interpretation  of  the  said  charters,  and  prayed  the  said  justices 
to  inform  the  said  jury  that  the  construction  of  the  said  charter  was  a 
pure  question  of  law ;  and  that,  according  to  the  true  construction 
thereof,  the  primage  claimed  by  the  said  plaintiffs  was  not  payable : 
but  the  said  justices  held  and  affirmed  that  the  plaintiffs  were  not  pre- 
cluded by  the  charter  from  claiming  primage  in  respect  of  goods  import- 
ed into  Sunderland,  by  merchants  resident  in  Sunderland ;  and  that,  j 
according  to  the  true  construction  thereof,  the  charters  were  not  incom- 
patible with  such  claim :  and  that  evidence  of  usage  was  admissible  in 
support  of  each  claim.  And  the  said  justices,  by  their  direction  to  the 
said  jury,  according  to  their  said  opinion,  left  the  consideration  thereof 
to  the  jury  aforesaid.  Whereupon  the  said  counsel  to  the  said  defend- 
ants made  their  exceptions  to  the  said  opinion  of  the  said  justices.   And 
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^  .q-i  '^'tbe  said  jurors  gave  their  verdict  against  the  said  defendants 
^  upon  the  issues  aforesaid." 
Utigh  ffilly  for  the  plaintiffs  in  error  (defendants  below). — The  char- 
ter of  3  Ja.  2  is  incompatible  with  the  claim  of  the  Corporation.  Had 
the  charter,  for  the  first  time,  granted  primage,  such  a  grant,  at  such 
a  date,  could  not  be  supported.  Supposing  the  right  to  exist  before 
the  charter,  the  acceptance  of  the  charter  would  put  an  end  to  the 
right,  if  incompatible  with  it,  because  a  charter  cannot  be  accepted  in 
part ;  Rex  v.  Westwood,  4  B.  &  C.  781  (E.  C.  L.  R.  vol.  lO).(a)  Nov 
the  words  « that  is  to  say"  clearly  limit  the  effect  of  what  has  preceded; 
that  is,  of  the  grant  of  primage :  it  is  as  if  a  limitation  were  to  the  heirs 
of  A.,  that  is  to  saj  to  the  heirs  of  his  body.  Then,  after  the  words 
<(  that  is  to  say,"  nothing  occurs  under  which  a  payment  is  to  be  made 
by  owners  belonging  to  the  creek  itself:  no  class  is  mentioned  except 
aliens  and  strangers,  not  belonging  to  the  particular  port  or  creek. 
The  Court  below (i)  seems  to  have  taken  this  view:  it  is  also  to  be 
remarked  that  this  is  a  tax,  and  that  therefore  the  grant  must  be 
strictly  construed.  It  is  true  that  this  construction,  to  a  certain  degree, 
makes  the  tax  lighter  in  the  creeks  than  in  Newcastle  itself:  but  that 
is  explained  by  the  circumstance  that  the  advantages  of  the  tax  are 
principally  given  to  Newcastle.  The  usage  cannot  explain  the  con* 
struction  of  the  charter.  It  might  explain  a  general  term,  such  as 
<(  inhabitants :"  but  the  construction  of  the  grant  itself  is  a  question 
of  law.(<?) 
^Aoq-i      *Manistyj  contr4,  was  stopped  by  the  Court. 

^  Jervis,  C.  J. — I  am  of  opinion  that  my  brother  Wightman 
was  right  in  telling  the  jury  that  the  plaintiffs  were  not  precluded  by 
the  charter  from  claiming  the  primage  in  respect  of  goods  imported 
into  Sunderland  by  merchants  resident  in  Sunderland,  and  that,  accord- 
ing  to  the  true  construction  thereof,  the  charters  were  not  incompatible 
with  such  claim,  ^nd  that  evidence  of  usage  was  admissible  in  support 
of  such  claim.  It  is  true  that  the  charter  provides  that  what  is  thereby 
granted  shall  be  taken  in  lieu  of  all  other  duties  theretofore  granted  or 
received :  but  the  charter  itself  grants  all  ancient  duties  and  profits 
which  the  Corporation  had  theretofore  lawfully  had  and  enjoyed.  What 
those  were,  would  be  matter  of  evidence.  But  Mr.  Hill  contends  that, 
as  to  primage,  it  is  especially  provided  that  it  should  be  paid  ^<  in  man- 
ner and  form  following :  that  is  to  say :"  after  which  follows  a  direction 
as  to  how  aliens  and  strangers  arriving  within  the  port  or  any  creek, 
and  not  belonging  to  the  same,  shall  pay  for  primage,  and  aJso  how 
every  free  merchant  an4  inhabitant  of  Newcastle,  arriving  in  ships 
within  the  Tyne,  shall  pay  it ;  and  nothing  ia  said  as  to  anybody  else: 

(a)  Jndgment  of  E.  B.  aiBnned  in  Dom.  Proo.;  Bex  v.  We«tnrood»  T  Bing.  1  (E.  CL  L.  &> 
ToL  20). 
(6)  Ante,  p.  428,  sote  (a). 
{o)  See  JewiBos  «.  Dyion,  9  M.  ft  W.  MO.t 
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from  whence  he  inferd  that  the  inhabitants  of  Sunderland,  coming  with 
ships  into  Sunderland,  which  is  a  creek,  are  not  to  pay  primage  at  all. 
Were  his  construction  right,  a  question  might  be  raised :  but  I  think 
his  construction  is  not  right.  Everybody  primfi  facie  is  to  pay  pri- 
mage :  but  particular  classes  are  to  pay  within  particular  times.  Sup- 
pose a  statute  were  to  enact  that  every  person  should  pay  a  certain  tax, 
and  then  were  to  specify  that  those  who  had  to  pay  as  much  as  ten 
thousand  pounds  should  pay  it  in  six  months,  and  those  who  had  to 
*pay  as  much  as  a  thousand  pounds  and  less  than  ten  thousand,  r^^Ar^ 
should  pay  it  in  three  months :  it  would  not  follow  that  no  one  '- 
else  was  to  pay  at  all,  but  only  that,  as  to  all  others,  the  money  must 
be  got  when  it  could.  Therefore  the  direction  which  has  been  excepted 
to  appears  to  me  right. 

Pollock,  C.  B.,  concurred. 

Alderson,  B. — The  usage  shows  what  has  been  anciently  paid ;  and 
that  includes  payments  by  the  men  of  Sunderland  for  ships  entering 
Sunderland. 

Maulb,  J.,  Platt,  B.,  and  Talfourd,  J.^  concurred. 

Martik,  B. — ^I  think  the  direction  right  upon  Mr.  Hill's  own  argu- 
ment ;  for  the  usage  shows  what  the  old  duties  were,  and  the  charter 
gives  the  old  duties.  Judgment  affirmed. 


The  QUEEN  v.  The  Inhabitants  of  SAINT  ANN,  BLACKFRIARS. 

May  28. 

f.  resided  witii  her  ikther,  and  as  part  of  bis  familji  in  the  parish  of  B.  until,  being  then  under 
the  age  of  sixteen,  ihe  wae,  in  1847,  taken  into  the  workhouse  of  B.,  and  remained  there 
reeeiring  relief  Irom  B.  tiU  1852.  At  this  time  the  father  was  settled  in  A. :  bat  baring  resided 
m  B.  for  more  than  flye  years,  was  irremoyable  from  B.  In  1848,  F.,  being  still  in  the  work- 
bouse,  attained  sixteen.  In  1840,  F.'s  father  quitted  the  parish  of  B.  In  1852,  F.  became 
lanatie  and  was  removed  ftom  the  workhouse  of  B.  to  a  lunatie  asylum.  On  appeal  against  an 
order  of  two  justices,  on  the  guardians  of  the  Union  comprising  A.,  to  pay  to  the  guardians  of 
the  Union  comprising  B.  the  expenses  of  the  lunatic,  the  Sessions  confirmed  the  order,  subject 
to  a  case  stating  the  above  facts. 

Held:  that  F.,  being  unemancipated  and  an  infant,  though  above  sixteen,  had  the  same  status  of 
removability  as  her  father ;  and  that,  he  having  quitted  B.  in  1840,  she  then  ceased  to  be  irre- 
movable under  stot  0  A  10  Vict  e.  06,  s.  1 ;  and  the  order  was  confirmed. 

Ok  appeal  against  an  order  of  two  justices  adjudicating  the  settle- 
ment of  Isabella  Elizabeth  Fribbins,  a  *Ianatic  who  had  been  r^^-. 
removed  to  a  licensed  lunatic  asylum,  to  be  in  the  parish  of  Saint  *- 
Ann,  BlackfriarS,  and  ordering  the  Treasurer  of  the  Guardians  of  the 
poor  of  the  City  of  London  Union,  on  behalf  of  Saint  Ann,  Black- 
friars,  to  pay  to  the  Treasurer  of  the  Quardians  of  the  poor  of  the  East 
London  Union,  on  behalf  of  the  parish  of  Saint  Botolph  Without  Bish- 
opsgate,  for  her  past  maintenance,  the  Sessions  confirmed  the  order, 
subject  to  a  case. 

2A 
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The  case  stated  that  the  father  of  the  pauper,  in  the  year  1840,  had 
acquired  a  settlement  in  the  parish  of  Saint  Ann,  by  renting  a  tene- 
ment and  payment  of  rates,  and  had  gained  no  settlement  subsequently ; 
but  he  had  resided  for  more  than  five  years  continuously,  up  to  the 
20th  October,  1847,  in  the  parish  of  Saint  Botolph,  so  as  to  have  then 
become  irremovable  if  he  had  not  afterwards  voluntarily  quitted  the 
parish  of  Saint  Botolph.  The  pauper  Isabella  Elizabeth  Fribbins  had 
resided  with  her  parents  as  part  of  the  family  in  the  parish  of  Saint 
Botolph  for  more  than  five  years  next  before  the  20th  of  October,  1847, 
at  which  date  she  was  of  the  age  of  fifteen  years.  At  that  period  she 
became  chargeable  to  the  parish  of  Saint  Botolph  (her  parents  not 
being  then  chargeable) ;  and  she,  being  of  weak  mind  and  subject  to 
epileptic  fits,  was  then  taken  into  the  workhouse  of  the  parish  of  Saint 
Botolph,  and  continued  therein  until  she  became  lunatic,  upon  which 
she  was,  on  the  Slst  July,  1852,  duly  removed  to  the  said  licensed 
lunatic  asylum,  where  she  remained  confined  when  the  order  appealed 
against  was  made,  she  then  being  under  the  age  of  twenty-one  years. 
The  pauper  was  unemancipated,  and  unmarried,  and  had  never  done 
M491  ^^^  ^^^  ^^  *gain  a  settlement,  and  had  no  other  settlement  than 

-*  that  in  the  parish  of  Saint  Ann,  derived  to  her  from  her  father. 
After  the  said  pauper  had  been  taken  into  the  workhouse  of  the  parish 
of  Saint  Botolph,  in  October,  1847,  the  father  continued  to  reside  in 
the  same  way  in  that  parish  until  the  year  1849,  when  he  left  it  and 
ceased  to  reside  in  it,  and  removed  into  the  parish  of  Saint  Leonards, 
Shoreditch ;  in  which  parish  he  was  resident  when  the  order  appealed 
against  was  made.  It  was  admitted  on  the  part  of  the  appellants,  that  the 
pauper  had  a  derivative  settlement  by  parentage  in  their  parish  as  above 
set  out :  but  it  was  contended  by  them  that,  under  stat.  12  k  13  Vict, 
c.  108,  the  costs  and  expenses  incurred  for  the  removal  and  maintenance 
of  the  lunatic  pauper  should  be  borne  by  the  common  fund  of  the  East 
London  Union,  comprising  the  respondent  parish,  notwithstanding  that 
her  father  had  ceased  to  reside  in  the  respondent  parish  about  three 
years  before  the  order  appealed  against  was  made.  The  respondents 
argued  that,  notwithstanding  stat.  12  &  13  Vict.  c.  103,  the  order 
appealed  against  was  good  and  valid  in  law.  The  Court  of  Quarter 
Sessions  thought  (the  derivative  settlement  by  parentage  being  admitted) 
that,  under  the  above  circumstances,  the  expenses  and  maintenance 
were  properly  charged  against  the  appellant  parish,  and  confirmed  the 
order. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  the  view 
of  the  Sessions  was  incorrect,  the  order  appealed  against  and  the  order 
of  Sessions  were  to  be  severally  quashed ;  otherwise  they  were  to  be 
confirmed. 
♦44.^1      -P««Afey,  in  support  of  the  order  of  Sessions. — Stat.  *12  ft  13 

^  Vict.  c.  103,  s.  5,(a)  directs  that  all  the  costs  connected  with  the 

(o)  Continued  by  stat  13  A  U  Vict  c.  101,  s.  1,  and  itat  14  ft  15  Viet.  e.  105. 
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removal  and  maintenance  of  a  lunatic  pauper  removed  to  an  asylum, 
"who,  if  not  a  lunatic,  would  have  been  exempt  from  removal  by  reason 
of  some  provision  in"  stat.  9  &  10  Vict.  c.  66,  shall  be  borne  by  the 
common  fund  of  the  Union  comprising  the  parish  wherein  such  pauper 
lunatic  was  resident  at  the  time  when  so  removed.  The  material  ques- 
tion then  is,  whether  the  lunatic,  in  the  present  case,  was  removable 
from  Saint  Botolph  on  31st  July,  1852.  As  her  father,  if  he  had 
returned  and  become  chargeable,  would  have  been  removable,  she  who 
was  one  of  his  family  was  removable;  Regina  v.  Pott  Shrigley,  12  Q. 
B.  143  (E.  G.  L.  R.  vol.  64).  If  she  had  been  emancipated,  it  would 
have  been  a  different  case ;  but  an  infant  continues  a  member  of  the 
family  of  the  father  until  emancipation.  There  is  nothing  here  to  show 
such  emancipation.  [Lord  Campbell,  C.  J. — She  continues  a  member 
of  her  father's  family  till  she  attains  the  age  of  twenty-one,  unless 
there  be  something  to  show  that  she  has  contracted  some  relation  incon- 
sistent with  the  continuance  of  the  relation  of  father  and  member  of 
the  family.  It  will  be  convenient  to  postpone  your  further  argument 
till  Mr.  Huddlestone,  for  the  other  side,  has  stated  the  point  on  which 
reliance  is  placed.] 

Huddlestone,  contrd. — At  the  time  when  the  order  was  made,  the 
pauper  had  in  fact  resided  more  than  five  years  in  the  parish  of  Saint 
Botolph,  exclusive  of  all  the  period  during  which  relief  wda  given.  She 
attained  the  *age  of  sixteen  in  1848.  Stat.  9  &  10  Vict.  c.  ch^aaa 
66,  s.  3,  enacts,  "  that  no  child  under  the  age  of  sixteen  years,  ^ 
whether  legitimate  or  illegitimate,  residing  in  any  parish  with  his  or 
her  father  or  mother,  stepfather  or  stepmother,  or  reputed  father,  shall 
be  removed,  nor  shall  any  warrant  be  granted  for  the  removal  of  such 
child,  from  such  parish,  in  any  case  where  such  father,  mother,  step- 
father, stepmother,  or  reputed  father  may  not  lawfully  be  removed  from 
such  parish."  There  is  a  proviso  in  sect.  1,  "that  whenever  any  per- 
son shall  have  a  wife  or  children  having  no  other  settlement  than  his  or 
her  own,  such  wife  and  children  shall  be  removable  whenever  he  or 
she  is  removable,  and  shall  not  be  removable  when  he  or  she  is  not 
removable."  The  word  children  in  that  proviso  must  be  read  as  "  chil- 
dren under  sixteen,"  or  else  sect.  3  as  inconsistent  with  it.  In  the 
present  case  the  father  of  the  lunatic  is  not  removable ;  for  he  is  not 
chargeable.  The  lunatic  herself  was  chargeable ;  for,  she  having  attained 
sixteen  in  1848,  all  subsequent  relief  was  given  to  her,  not  to  her  father ; 
and  the  father  has  not  been  chargeable  since  he  lost  his  privilege  of 
irremovability  in  1849. 

Pashley  was  then  called  on  to  resume  his  argument. — Stat.  4  &  6  W. 
4,  c.  76,  B.  66,  it  is  true,  enacts  that  relief  given  to  a  child  under  six- 
teen shall  be  considered  as  given  to  its  parent ;  but  that  was  intended 
to  make  the  parent  chargeable  on  account  of  such  relief  being  given. 
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It  vas  not  intended  to  relieve  the  parent  from  bis  legal  obligation  to 
support  unemancipated  children  above  the  age  of  sixteen. 
^  .^-^  Lord  Campbell,  C.  J. — The  question  in  this  case  is,  *whether 
^  the  lunatic  had,  at  the  time  she  was  sent  to  the  workhouse,  the 
status  of  irremovability  from  the  parish  of  Saint  Botolph.  I  am  of 
opinion  that  she  had  not.  At  that  time  she  was  an  infant  and  uneman- 
cipated :  and  her  father  no  longer  had  the  status  of  irremovability ;  for 
he  had  ceased  to  reside  in  the  parish  of  Saint  Botolph.  The  question, 
therefore,  comes  to  be  this.  Can  the  father  be  removable,  and  an 
unemancipated  child  be  irremovable  ?  I  think  not.  Stat.  9  &  10  Yict. 
c.  66,  s.  1,  expressly  provides :  "  that  whenever  any  person  shall  have 
a  wife  or  children  having  no  other  settlement  than  his  or  her  own,  such 
wife  and  children  shall  be  removable  whenever  he  or  she  is  removable, 
and  shall  not  be  removable  when  he  or  she  is  not  removable."  That 
meets  the  present  case,  unless  it  be  qualified  by  something  subsequent ; 
for  this  unemancipated  child  had  the  settlement  of  her  father,  to  which 
he  was  removable,  inasmuch  as  his  change  of  residence  had  put  an  end 
to  the  operation  of  stat.  9  &  10  Vict.  c.  66, 's.  1,  in  respect  of  himself. 
But  Mr.  Huddlestone  very  properly  directs  our  attention  to  sect.  3.  I 
think,  however,  that  sect.  8  extends  the  privilege  of  not  being  severed 
from  the  family  to  children  under  sixteen,  in  cases  in  which  they  would 
not  follow  the  settlement  of  the  person  with  whom  they  were  living:  as, 
for  instance,  where  a  child  is  living  with  its  stepmother.  Sect.  3 
extends  the  proviso ;  it  does  not  limit  it. 

Erle,  J. — I  also  think  that  the  order  should  be  confirmed.  The 
case  depends  upon  the  question,  whether  the  pauper,  when  chargeable 
in  the  lunatic  asylum,  had  the  status  of  irremovability :  and  I  think 
she  had  not.  She  was  an  unemancipated  child,  part  of  the  family  of 
♦4461  *^^^  father;  and  stat.  9  &  10  Vict.  c.  66,  in  the  very. section 
creating  the  status  of  irremovability,  sect.  1,  has  a  proviso,  which 
in  my  mind  is  equivalent  to  a  declaration  by  the  Legislature,  in  negative 
terms,  that  such  a  child,  being  part  of  the  family,  shall  not  be  con- 
sidered removable,  or  irremovable,  in  such  a  way  as  to  part  it  from  the 
father.  Mr.  Huddlestone  argues  that  this  is  applicable  only  to  chil- 
dren under  sixteen,  and,  in  effect,  that  a  child  of  seventeen  acquires  oi 
loses  the  status  of  irremovability  under  circumstances  when  achild  of 
fifteen  does  not  do  so.  But  there  is  no  general  enactment  that  an 
unemancipated  child,  on  attaining  sixteen,  loses  any  privilege  which  it 
had  before  that  age  as  part  of  the  family  of  its  parent. 

Crompton,  J. — I  am  of  the  same  opinion.  I  see  nothing  in  sect.  3 
to  alter  the  construction  to  be  put  upon  the  proviso  in  sect.  1.  Sect. 
3  obviates  doubts,  and  extends  the  privilege  of  not  being  severed  from 
the  family  to  bastards  whilst  under  sixteen,  and  to  other  cases :  but  it 
does  not  narrow  the  operation  of  sect.  1. 

Order  confirmed* 
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On  appeal  against  a  conviction  of  an  innkeeper  for,  in  the  pariah  of  N.,  contrarj  to  the  tenor  of 
his  license,  keeping  open  his  honse  on  Sundaj  daring  the  nsnal  hours  of  afternoon  Dirine 
lerrice  in  the  pariah  church  of  N.,  the  Sessions  quashed  the  conTiction,  subject  to  a  case :  bj 
which  it  appeared  that  the  service  in  the  parish  church  was  formerlj  at  1 1  a.  m.  and  at  3  p.  m., 
b&t  in  1826  the  hours  were  changed,  and  since  that  time  there  was  service  in  the  church  at  11 
1.  v.,  in  the  workhouse  at  2  p.  v.,  and  in  the  church  at  6  p.  v.,  and  that  the  conviction  was  for 
keeping  his  house  open  during  the  service  commencing  at  6  p.  v. 

Held,  that  the  expression  in  the  license,  under  st*t  0  G.  4,  o.  61,  "usual  hours  of"  "afternoon 
Divine  service"  meant  usual  hours  of  Divine  service  if  in  the  afternoon :  and  that  the  service 
at  6  p.  V.  waa  in  the  evening,  not  the  aflenoon ;  and  that  the  conviction  was  wrong. 

05  appeal  against  a  coDviction  of  Matthew  Cross  for  having,  on 
Sunday,  7th  November,  being  a  person  licensed  to  retail  spirits  under 
Stat.  9  G.  4,  c.  61,  kept  open  his  house  in  the  parish  of  Newport  Pag- 
nell  daring  the  usual  hours  of  afternoon  Divine  Service  in  the  church 
of  that  parish,  contrarj  to  the  tenor  of  his  license,  the  Sessions  quashed 
the  conviction,  subject  to  the  following  case. 

At  the  trial  of  the  appeal,  it  appeared  that  the  appellant  was  the 
landlord  of  a  public-house  in  the  parish  of  Newport  Pagnell ;  and  that, 
on  Sunday,  7th  November,  1852,  at  half  past  6  o'clock,  p.  m.,  his  house 
was  open  for  the  reception  of  customers.  At  the  time  of  the  passing 
of  Stat.  9  G.  4,  c.  61,  two  services  used  to  be  performed  in  Newport 
Pagnell  church  on  a  Sunday,  one  commencing  at  11  o'clock  A.  M.,  and 
the  other  at  8  o'clock  p.  M.^  and  terminating  about  5  p.  M. ;  and  this 
continued  to  be  the  case  until  the  year  1836,  when  the  present  vicar 
accepted  the  appointment  of  chaplain  to  the  Newport  Pagnell  Poor  Law 
Union.  After  he  was  so  appointed,  he  performed  three  services  in  the 
course  of  *the  Sunday:  the  first  at  the  parish  church  com-  r^»Aa 
mencing  at  11  A.  M. ;  the  second  at  the  workhouse  for  the  inmates  ^ 
and  officers  of  the  Union,  commencing  at  2  p.  M. ;  and  the  third  at  the 
parish  church,  commencing  at  6  P.  M.  and  terminating  about  8  P.  M. 
The  3  o'clock  service  in  the  parish  church  was  discontinued  ;  and  notice 
of  the  discontinuance  and  of  the  commencement  of  the  6  o'clock  service 
was  publicly  given  in  the  church.  This  State  of  things  has  continued 
until  the  present  time.  The  conviction  of  the  said  justices  was  quashed  ' 
by  the  Court  of  Quarter  Sessions,  subject  to  the  opinion  of  the  Court 
of  Queen's  Bench  on  the  above  case. 

The  question  for  the  opinion  of  the  Court  is.  Whether  the  Divine 
service  in  the  parish  church  of  Newport  Pagnell,  which  commenced  at 
6  o'clock  p.  M.  and  terminated  about  8  P.  M.  on  Sunday  the  7th  of 
November  aforesaid,  was  an  afternoon  Divine  service  within  the  meaning 
of  the  aforementioned  statute.  If  the  Court  are  of  opinion  that  it  was, 
then  the  order  of  Quarter  Sessions  is  to  be  set  aside,  and  the  conviction 
of  the  said  appellant  by  the  said  justices  is  to  be  held  good :  but,  if 
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the  Court  are  of  a  contrary  opinion,  then  the  order  of  Quarter  Sessions 
quashing  the  aforesaid  conviction  is  to  stand  confirmed. 

Badeley^  in  support  of  the  ccwiviction. — Stat.  9  G.  4,  c.  61,  s.  21, 
gives  the  jurisdiction  to  convict  any  person,  licensed  under  that  Act,  of 
any  offence  against  the  tenor  of  his  license.  Sect.  13  requires  that  the 
license  shall  be  in  the  form  given  in  Schedule  C.  to  that  Act.  Amongst 
tne  provisions  in  the  license  contained  in  Schedule  C.  is  one  that  the 
person  licensed  <<  do  not  keep  open  his  or  her  house  except  for  the 
reception  *of  travellers,  nor  permit  or  suffer  any  beer  or  other 
excisable  liquor  to  be  conveyed  from  or  out  of  his  [or  her]  pre- 
mises, during  the  usual  hours  of  the  Morning  and  Afternoon  Divine 
Service  in  the  Church  or  Chapel  of  the  Parish  or  Place  in  Trhich  his 
[or  her]  house  is  situated,  on  Sundays,  Christmas  Day,  or  Good  Friday." 
The  proper  term  for  the  service  performed  in  the  afternoon  in  the  church 
is  "  Evening  Service."  No  particular  hour  is  fixed,  either  by  statute, 
or  by  the  canons  of  the  Church :  it  is  left  to  the  incumbent,  subject  to 
the  control  of  his  ecclesiastical  superiors,  to  fix  a  convenient  time.  And 
the  hour  of  Divine  service  in  the  afternoon  in  Newport  Pagnell  church 
has  for  many  years  been  at  six  o'clock.  That  certainly  has  now  become 
the  usual  hour  in  that  parish.  The  object  of  the  statute  must  have 
been  to  preserve  decency,  by  closing  the  public-houses  in  each  parish  at 
the  hour  when  it  is  customary  in  that  parish  to  have  the  evening  service 
in  the  church.  [Crompton,  J. — Had  the  words  been  «  during  the  usual 
hours  in  which  evening  service  is  performed"  in  the  church,  it  would 
have  shown  the  Legislature  meant  what  you  say.  But,  if  the  words 
« the  usual  hours  of"  <<  the  afternoon  Divine  service"  mean  ^<  the  usual 
hours  in  the  afternoon  during  which  evening  service  is  performed,  if 
service  be  performed  in  the  afternoon  in  that  church,"  it  would  seem 
necessary  for  you  to  say  that  the  afternoon  extends  to  midnight.]  If 
the  Legislature  meant  anything  else  than  evening  service,  they  would 
have  used  words  to  show  where  the  afternoon  was  to  stop  and  the  night 
begin.  The  evil  to  be  apprehended  from  the  public-houses  being  open 
during  the  usual  hours  of  Divine  service  is  as  great,  or  perhaps  greater, 
^i^im  ^^®°  ^^^  service  is  late;  and  both  the  letter  and  the  spirit  of 
^  *the  statute  require  the  words  to  be  read  as  meaning  the  usual 
hours  of  Divine  service  after  twelve  o'clock  in  the  day. 

Prendergastj  contrst,  was  not  called  upon  to  argue. 

Lord  Campbell,  C.  J. — This  is,  no  doubt,  a  case  of  importance :  but, 
if  we  were  to  adopt  the  construction  contended  for,  this  very  proper  and 
useful  Act  might  lead  to  very  inconvenient  consequences.  It  might  be 
penal  to  sell  beer  for  the  supper  of  a  labourer  at  any  hour  up  to  mid- 
night, if  Divine  service  was  usually  celebrated  at  that  hour  in  that 
parish.  I  do  not  think  the  Legislature  had  any  such  intention.  It  is 
most  properly  enacted,  as  a  condition  in  the  license,  that  the  innkeeper 
shall  not  keep  open  his  house,  except  for  the  reception  of  travellers. 
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nor  permit  liquor  to  be  taken  from  his  premises,  <<  during  the  usual 
hours  of  the  Morning  and  Afternoon  Divine  Service  in  the  church"  of 
the  parish  on  Sundays,  Christmas  Day,  or  Good  Friday.  This  is  a 
most  useful  enactment :  but  the  Legislature  has  used  language  carefully 
limiting  the  obligation  to  what  are  the  usual  hours  of  afternoon  service ; 
and  the  Sessions  have  properly  come  to  the  conclusion  that  six  o'clock 
is  not  within  the  usual  hours  of  afternoon  service.  Mr.  Badeley  truly 
says  that  no  time  is  limited  for  evening  service,  which  from  its  nature 
is  appropriate  for  the  conclusion  of  the  day.  At  the  Reformation, 
nones,  complines,  and  other  services  were  abolished,  and  morning  and 
evening  service  retained.  But  the  Legislature  has  not  said  that  it  shall 
be  penal  to  keep  open  an  inn  during  evening  service,  but  during  after- 
noon Divine  service.  I  must  take  judicial  notice  *of  what  was  r^Ac^ 
the  ordinary  sense  of  the  terms  used  in  the  Act  at  the  time  when  ^ 
it  passed.  We  well  know  that,  then  and  now,  a  distinction  is  in  com- 
mon language  made  between  afternoon  church  and  evening  church  :  and 
I  must  take  notice  that  such  was  the  case.  Was  then  this  evening  ser- 
vice, performed  at  six  o'clock,  afternoon  service?  No:  it  certainly 
was  evening  service.  In  the  parish  of  Newport  Pagnell  since  1836 
there  is  no  afternoon  service  in  the  church ;  it  is  in  the  workhouse ;  and 
tae  hours  at  which  the  evening  service  is  performed  in  the  church  are 
no  more  the  usual  hours  of  afternoon  Divine  service  than  they  would 
be  if  the  afternoon  Divine  service,  instead  of  being  performed  in  the 
workhouse,  was  performed  in  the  church.  I  cannot  suppose  that  the 
Legislature  ever  intended  to  give  the  incumbent,  even  with  the  high 
sanction  of  his  ordinary,  power  to  vary  the  usual  hours  of  afternoon 
service. 

Erle,  J. — The  question  is,  what  was  the  usual  hour  of  afternoon 
Divine  service.  The  word  "  afternoon"  has  two  senses.  It  may  mean 
the  whole  time  from  noon  to  midnight ;  or  it  may  mean  the  earlier  part 
of  that  time  as  distinguished  from  the  evening.  I  think  that  in  this 
Act  it  is  used  in  the  latter  sense,  and  that  the  intention  of  the  Legis- 
lature was  to  prohibit  the  opening  of  the  public-houses  during  the  usual 
hour  of  Divine  service  in  the  afternoon,  if  there  was  one  in  the  church. 
In  Newport  Pagnell  Divine  service  in  the  afternoon  was  in  the  work- 
house. 

Crompton,  J. — I  am  of  the  same  opinion.  We  are  in  effect  asked 
to  alter  the  words  of  the  Act,  and,  for  usual  hours  of  afternoon  Divine 
service,  to  read  usual  *hour8  of  evening  service.  It  seems  to  i>Jco 
me  that  the  construction  put  by  us  on  the  Act  is  a  reasonable  ^ 
construction.  Any  person  in  Newport  Pagnell,  if  asked  whether  there 
was  afternoon  service  in  the  church,  would  answer:  "No:  there  is 
evening  service  in  the  church  at  six ;  but  there  is  afternoon  service  in 
the  workhouse  at  two."  I  think  that  we  should  strain  the  words  used,  if 
we  construed  them  so  as  to  support  this  conviction. 

Conviction  quashed. 
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WOODWAED  qui  tam.  v.  WATTS.    May  30. 

Action  fbr  penalties  nnder  etat  18  O.  2,  o.  20,  for  acting  as  a  justice  of  the  peace  without  being 
qualified.  On  the  trial  it  appeared  that  an  estate,  of  more  than  3002.  a  year,  was  held  in  trust 
for  defendant's  wife  for  life,  remainder  in  trust  for  defendant  for  life,  remainder  in  trust  for 
the  children  of  the  marriage. 

Beld  that  ibis  did  not  qualify  him. 

Action,  qui  tam.,  for  penalties  under  stat.  18  G.  2,  c.  20,  s.  3,  against 
defendant  for  acting  as  a  justice  of  peace  of  the  county  of  Lancaster, 
without  being  duly  qualified. 

Plea :  Not  Guilty.     Issue  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  last  Assizes  at  Lancaster,  it 
appeared  that  the  defendant  had  acted  as  justice.  An  estate  of  more 
than  3002.  a  year  was  held  under  a  devise  to  trustees,  in  trust  for 
defendant's  wife  during  her  life,  and,  after  her  death,  in  trust  for  defend- 
ant for  life,  remainder  in  trust  for  the  children  of  the  marriage.  He 
had  no  other  qualification:  his  wife  was  living.  The  learned  Judge 
directed  a  verdict  for  defendant,  with  leave  to  move  to  enter  a  verdict 
for  plaintifi*.  BlisB^  in  the  ensuing  term,  obtained  a  rule  Kisi  accord- 
ingly. 

Edward  Jame%  and  Manuty  now  showed  cause. — Stat.  5  G.  2,  c.  18, 
s.  1,  enacted  that  no  person  should  act  as  ^justice,  <'  who  shall 
not  have  an  estate  of  freehold  or  copyhold  to  and  for  his  own 
use  and  benefit,  in  possession,  for  life,  or  for  some  greater  estate,  either 
in  law  or  equity,  or  an  estate  for  years,  determinable  on  one  or  more 
life  or  lives,  or  for  a  certain  term  originally  created  for  one  and  twenty 
years,  or  more,  in  lands,  tenements,  or  hereditaments*'  of  the  clear 
yearly  value  of  100^  Stat.  18  G.  2,  c.  20,  was  passed  to  relax  this. 
Sect.  1  enacts  that  no  person  shall  act  as  justice,  <<  who  shall  not  have, 
either  in  law  or  equity,  to  and  for  his  own  use  and  benefit,  in  possession, 
a  freehold,  copyhold,  or  customary  estate,  for  life,  or  for  some  greater 
estate,  or  an  estate  for  some  long  term  of  years  determinable  upon  one 
or  more  life  or  lives,  or  for  a  certain  term  originally  created  for  twenty- 
one  years,  or  more,  in  lands,  tenements,  or  hereditaments,  lying  or 
being  in  that  part  of  Great  Britain  called  England,  or  the  Principality 
of  Wales,  of  the  clear  yearly  value  of  lOOZ.,  over  and  above  what  will 
satisfy  and  discharge  all  encumbrances  that  afiect  the  same,  and  over 
and  above  all  rents  and  charges  payable  out  of,  or  in  respect  of  the 
same ;  or  who  shall  not  be  seised  of,  or  entitled  unto,  in  law  or  equity, 
to  and  for  his  own  use  and  benefit,  the  immediate  reversion  or  remainder 
of  and  in  lands,  tenements,  or  hereditaments,  lying  or  being  as  afore- 
said, which  are  leased  for  one,  two,  or  three  lives,  or  for  any  term  of 
years,  determinable  upon  the  death  of  one,  two,  or  three  lives,  upon 
reserved  rents,  and  which  are  of  the  clear  yearly  value  of  300t'*  The 
question  in  this  case  is,  whether  an  estate  of  more  than  300{.  a  year, 
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settled  in  trust  for  the  defendant's  wife  for  her  life,  remainder  in  trust 
for  the  defendant  for  life,  is  a  qualification  within  that  section,  living 
the  wife.     It  may  be  said  that  the  defendant  derives  no  present  revenue 
from  the  '''estate :  but  that  is  no  test.     By  sect.  13,  peers,  privy  r^^^j 
coancillors,  judges,  and  the  eldest  sons  or  heir  apparent  of  any  ^ 
peer  or  of  any  person  qualified  to  serve  as  knight  of  the  shire  are 
qaalified.     These  persons  have  not  necessarily  any  lands ;  indeed  the 
eldest  son  or   heir  apparent  of  a  peer  or  a   knight   of  the  shire  is 
probably  possessed  of  nothing  but  in  expectancy :  and  the  intention  of 
sect.  1  seems  to  be  to  place  a  younger  son,  on  whom  an  estate  is  settled, 
in  the  same  position  as  an  heir  apparent.     [Lord  Campbell,  C.  J. — A 
rested  remainder  is  a  saleable  interest  on  which  money  may  be  raised ; 
and  therefore  he  who  is  possessed  of  it  has  a  better  pecuniary  qualifi- 
cation than  an  heir  apparent.     But  it  is  unnecessary  to  seek  for  cases 
in  which  the  more  rigid  construction  of  sect.  1  would  work  hardship ; 
for  the  case  at  bar  is  as  hard  as  any  can  be.      Can  you  bring  the 
defendant's  case  within  the  words  of  the  statute  7]     It  is  a  remainder, 
and  so  within  the  words,  and  also  within  the  spirit.     In  Becke  v.  Smith, 
2 11.  i  W.  191,  195,t  Parke,  B.,  says :  "  It  is  a  very  useful  rule,  in  the 
construction  of  a  statute,  to  adhere  to  the  ordinary  meaning  of  the  words 
used,  and  to  the  grammatical  construction,  unless  that  is  at  variance 
vith  the  intention  of  the  Legislature,  to  be  collected  from  the  statute 
itself,  or  leads  to  any  manifest  absurdity  or  repugnance,  in  which  case 
the  language  may  be  varied  or  modified,  so  as  to  avoid  such  inconvenience, 
but  no  further."     [Ckompton,  J. — That  has  been  called  the  golden  rule 
for  the  construction  of  statutes ;  and  no  doubt  it  is  an  admirable  one. 
But  I  have  observed  that,  in  every  case  on  the  construction  of  a  statute, 
both  sides  cite  that  rule  and  claim  it  as  in  their  favour ;  so  that  the 
^golden  rule  is  not  of  much  practical  use.]     In  the  present  case  r^ii^ce 
the  words  are  <« reversion  or  remainder:"  what  follows  as  to  ^ 
reserved  rents  must  be  applied  only  to  the  reversion,  as  a  rent  cannot 
be  reserved  to  a  remainder-man.     [Erle,  J. — Is  that  so  ?     We  have 
very  often  had  before  us  cases  arising  out  of  the  settlement  of  the  Earl 
of  Egremont.(a)     There  the  earl  devised  very  large  estates  to  one  son 
in  strict  settlement,  with  remainder  over  to  other  sons  successively : 
and  he  gave  a  power  to  the  tenant  for  life  in  possession  to  let  the  estates 
for  lives  on  reserved  rents.     The  tenant  for  life  did  do  so,  and  died ; 
and  the  remainder-man,  though  entitled  to  the  reserved  rents  on  estates 
extending  over  half  a  county,  would  not  have  been  qualified  by  estate 
to  act  as  a  justice  under  stat.  5  G.  2,  c.  18.    I  should  think  stat.  18  G. 
2,  c.  20,  s.  1,  was  framed  to  meet  such  a  case,  and  that,  when  the  first 

(a)  See  Doe  dem.  The  Bari  of  Egremont  «.  Forwood,  8  Q.  B.  6S7  (E.  C.  L.  R.  vol.  SO) ;  Doe 
dem.  Lord  Egremont  v,  Stephens,  6  Q.  B.  208  (£.  C.  L.  R.  vol.  33) ;  Doe  dem.  Lord  Egremont «. 
Barrongh,  6  Q.  B.  220;  Doe  dem.  Earl  of  Egremont  r.  WiUiAms,  11  Q.  B.  688  (E.  C.  L.  R.  toL 
39) ;  Doe  dem.  Earl  of  Egremont «.  Conrtenay,  11  Q.  B.  702 ;  Doe  dem.  Biddulph  v.  Poole,  11  Q. 
B.  7X3;  Doe  dem.  Lord  Egremont  v.  Langdou,  12  Q.  B.  711  (fi  C.  Ii.  ci,  7ul.  54 j. 
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tenant  for  life  died  not  leaving  issue  male,  his  successor  was  entitled  to 
"the  immediate  remainder"  in  lands  leased  for  "lives,  upon  reserved 
rents.*'  On  the  other  construction,  every  estate  of  300?.  a  year  which 
is  not  held  in  fee  simple  would  qualify  two  persons,  the  tenant  for  life 
or  in  tail,  in  possession,  and  also  the  remainder-man.  Lord  Campbell, 
C.  J. — It  could  hardly  be  intended  that,  if  an  estate  of  300?.  a  year 
was  held  in  tail  by  A.,  remainder  to  B.,  that  B.  should  be  qualified  in 
respect  of  a  remainder  which  A.  could  defeat  at  pleasure,  and  which, 
if  A.  had  children,  would  be  of  little  value.  How  do  you  read  the 
words  of  sect.  1  so  as  to  bring  the  present  case  within  them  ?]  It  may 
*j.'fil  ^®  ™ade  perfectly  *intelligible  by  reading  the  words  "heredita- 
-*  ments"  "which  are  leased,  &c.,"  as  meaning  "hereditaments 
including  those  which  are  leased.'*  Or  it  may  be  construed  thus.  The 
first  part  of  the  section  qualifies  those  in  possession  of  an  estate  of  lOOZ. 
a  year ;  the  second  part  qualifies  those  who  have  the  remainder  in  such 
an  estate  if  of  3002.  a  year,  and  also  those  in  reversion  to  an  estate  leased 
for  lives  on  reserved  rents.  Then,  reddendo  singula  singulis,  all  that 
refers  to  rents  may  be  read  as  applicable  to  reversions  only,  and  not  to 
remainders. 

Bl%%B  and  Cowling  were  not  called  upon  to  support  the  rule. 

Lord  Campbell,  C.  J. — I  regret  to  say  that  I  do  not  see  how  it  is 
possible,  putting  a  just  construction  on  the  Act,  to  say  that  the 
defendant  is  qualified.  By  stat.  5  G.  2,  c.  18,  a  qualification  of  an 
estate  of  1002.  a  year  in  possession  was  required.  It  is  clear  that 
the  defendant  is  not  qualified  under  that  statute.  But  stat.  18  G.  2, 
c.  20,  very  reasonably  relaxed  the  strictness  of  the  qualification.  By 
sect.  13,  it  exempts  certain  classes  entirely  from  the  necessity  of 
having  a  qualification  by  estate,  so  that  judges,  for  instance,  may  act 
as  justices  of  the  peace  though  possessed  of  no  land.  And  sect.  1 
extends  the  qualification  by  estate.  It  makes  certain  estates  in  imme- 
diate reversion  or  remainder  give  a  qualification,  but  not  all  estates  in 
immediate  reversion  or  remainder.  First,  the  estate  must  be  of  the 
value  of  3002.  a  year ;  but  the  conditions  do  not  stop  there.  If  they 
did,  an  estate  tail  in  A.,  remainder  to  B.,  would,  if  of  the  proper  value, 
give  B.  a  qualification,  though  A.  had  ten  children.  But  the  section 
says  it  shall  be  in  lands  "  which  are  leased  for  one,  two,  or  three  lives, 
or  *for  any  term  of  years,  determinable  upon  the  death  of  one, 
two,  or  three  lives,  upon  reserved  rents."  Now,  unless  the  lands 
fall  within  this  description,  the  remainder-man  is  not  qualified.  I  do 
not  see  how  this  description  is  to  be  made  to  apply  to  the  lands  devised 
in  trust  for  the  defendant's  wife  for  life,  remainder  to  the  defendant 
for  life.  I  cannot  interpolate  the  word  "including"  as  was  suggested 
by  one  counsel ;  nor  can  I,  as  suggested  by  the  other,  in  effect,  reject 
the  words  "which  are  leased,"  &c.,  as  applicable  to  "remainder." 
To  do  either  would  be  to  make  an  enactmenty  not  to  construe  one.    I 


*467] 


2  ELLIS  &  BLACKBURN.    Q.  B.  457 

mast  take  the  words  as  I  find  them,  and,  following  the  golden  rule,  con- 
strue the  words  so  as  to  put  a  just  construction  on  them.  If  this  leads 
to  hardship  or  inconvenience,  the  remedy  must  be  sought  from  the 
Legislature. 

Erle,  J. — The  question  is,  whether  the  defendant  is  qualified  to  act 
as  a  justice  of  the  peace.  He  claims  to  be  so,  because  an  estate  of 
more  than  300L  a  year  is  devised  to  trustees  for  his  wife  for  her  life, 
remainder  to  him :  and  the  question  is.  Does  that  constitute  a  qualifi- 
cation within  the  words  of  stat.  18  6.  2,  c.  20,  s.  1  ?.  I  take  it  to  be 
clear  that  in  construing  a  statute  we  must  give  effect  to  all  the  words, 
UDles^  that  leads  to  manifest  absurdity  or  inconvenience.  I  think  that 
it  is  clear  that  in  no  reasonable  construction  can  the  words  « leased  for 
one,  two,  or  three  lives,"  or  the  words  «  upon  reserved  rents,"  be  appli- 
cable to  this  estate  devised  to  the  defendant's  wife  for  her  life.  The 
defendant  says  these  words  need  not  be  satisfied ;  for  it  is  an  estate  in 
immediate  remainder,  and  that  is  sufficient  to  satisfy  sect.  1.  But,  in 
so  doing,  he  gives  no  efiect  to  one  clause ;  which  is  contrary  to  every 
rule  of  construction. 

♦Crompton,  J. — We  are  here  in  efiect  asked  to  apply  the  last  r^^Af-cy 
part  of  what  has  been  called  the  golden  rule  to  this  statute,  and  ^ 
say  that,  though  the  grammatical  sense  of  the  words  disqualifies  the 
defendant,  yet  that  is  such  an  absurdity  that  the  grammatical  sense 
most  be  modified  to  avoid  it.  I  cannot  apply  that  to  this  case.  I  have 
great  doubt  as  to  what  the  Legislature  may  have  intended ;  and  I  do 
not  know  that,  if  this  case  had  been  present  to  their  minds,  they  would 
have  thought  this  a  fit  qualification.  But,  supposing  I  knew  what  the 
Legislature  meant,  and  that  it  was  not  what  the  words  in  their  gram- 
matical sense  mean,  still  we  must  go  farther,  and  find  some  words  that 
may  express  their  real  intention ;  for  I  do  not  understand  the  rule  of 
construction  to  go  so  far  as  to  authorize  us,  where  the  Legislature  have 
enacted  something  which  leads  to  an  absurdity,  to  repeal  that  enact- 
ment and  make  another  for  them,  if  there  are  no  words  to  express  that 
intention. 

Lord  Campbell,  C.  J.,  added :  With  reference  to  what  my  brother 
Crompton  has  said,  I  may  remark,  that  in  the  United  States  the  Su- 
preme Court  has  the  power  of  annulling  an  Act  of  the  Legislature  if 
unconstitutionaL  In  conversing  with  an  eminent  American  lawyer,  I 
asked  him  some  questions  about  the  working  of  that  new  and  peculiar 
jurisdiction.  He  said  that  it  was  understood  in  the  United  States  that 
our  Courts  did,  indirectly,  by  construing  statutes  so  as  to  avoid  ab- 
surdity or  injustice,  control  the  Act  of  the  Legislature  to  the  same 
extent.  I  am  glad  to  have  the  opportunity  to  disclaim  any  such  juris- 
iiction  on  our  part.  Rule  absolute. 
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Q,  *  JOSEPH  POLLARD  and  THOMAS  POLLARD  v.  VHi- 
^^  J      LIAM  BERNARD  OGDEN,  one  of  the  public  officers  of 
The    NORTHUMBERLAND    and   DURHAM   District    Banking 
Company.     May  80. 

In  an  action  by  the'  oastomer  of  a  bank  agalnat  the  bankers,  to  try  their  right  to  debit  him  with 
a  bill,  it  appeared  that  plaintiff  was  draver  of  the  bill,  which  was  accepted,  payable  at  the 
bank.  The  plaintiff  discounted  the  bill  with  the  bank  and  endorsed  it  to  them ;  they  redis- 
counted  the  bill  and  .endorsed  it  to  the  redisooanter.  On  the  maturity  of  the  bill  it  was  pre- 
sented by  the  holder  at  the  bank  along  with  several  other  bills  payable  there,  all  of  which 
bore  the  bank's  endorsement  The  bank  paid  the  amoant  of  the  whole  without  any  indication 
of  whether  they  paid  as  endorsers  or  as  agents  for  the  aeoeptors.  The  account  of  the  aeceptor 
of  this  bill  was  at  this  time  overdrawn ;  he  stopped  payment  on  that  day ;  and,  on  the  next, 
notice  of  dishonour  was  given  by  the  bank  to  plaintiffs,  and  they  were  debited  with  the  amoant 
It  was  left  to  the  jury  to  say,  whether  the  bank  paid  the  bill  on  their  own  account  as  endorsers, 
or  as  agents  of  the  aeceptor.  The  jury  found  that  they  paid  as  endorsers;  and  the  bank  had 
a  verdict 

Held :  that  the  question  was  properly  left :  that  the  bank  had  a  right  to  pay  the  bUl  u  endorsers, 
reserving  to  themselves  time  to  inquire  whether  they  wo^ld  honour  the  bill  or  not;  thai  it  was 
a  question  of  fnst  whether  they  intended  to  do  so ;  and  that  there  was  no  obligation  on  them 
to  inform  the  holders  in  what  capacity  they  paid. 

Action  for  money  lent,  against  the  public  officer  of  The  Northum- 
berland and  Durham  District  Banking  Company.  Pleas  :  Never 
indebted ;  Payment ;  and  Set-off  on  a  bill  for  3002.,  drawn  by  plaintifia 
on  John  Hall,  accepted  by  him,  and  endorsed  by  plaintifis  to  The  Nor- 
thumberland and  Durham  District  Banking  Company,  and  not  paid  by 
the  acceptor  on  maturity.     Issues  thereon. 

On  ^  the  trial,  before  Cresswell,  J.,  at  the  last  Newcastle  Assizes,  it 
appeared  that  the  plaintiffs  were  customers  of  the  defendant's  bank ; 
and  that  the  action  was  brought  to  try  the  right  of  that  bank  to  debit 
the  plaintiffs  with  3002.,  the  amount  of  a  bill  of  exchange.  It  waj? 
admitted,  on  both  sides,  that,  if  the  bank  were  entitled  so  to  debit  the 
plaintiffs,  the  money  in  their  hands  was  accounted  for,  and  that,  if  the 
bank  were  not  entitled  so  to  debit  the  plaintiffs,  the  latter  were  entitled 
♦4Rm  ^^  recover  300Z.  *with  interest  fron^  the  time  when  the  bank 
^  debited  them  with  the  bill.    The  facts  appeared  to  be  as  follows. 

The  bill  in  question  was  drawn,  on  25th  May,  1852^  by  plaintiffs  on 
John  Hall,  payable  to  the  order  of  plaintiffs,  at  three  months.  Hall 
accepted  it,  payable  at  the  defendant's  bapk,  where  he  had  an  account. 
The  plaintiffs  had  the  bill  discounted  by  the  defendant's  bank,  and 
endorsed  it  to  them.  It  appeared  that  the  bank  are  in  the  habit  of 
obtaining  advances  from  the  Bank  of  England,  as  a  security  for  which 
they  endorse  bills  to  the  Bank  of  England ;  and  this  bill  was  sp  endorsed 
by  the  defendant's  bank  to  the  Bank  of  England.  The  practice, 
between  the  banks,  was  that  on  each  morning  the  clerk  of  the  branch  of 
the  Bank  of  England  took  to  the  defendant's  bank  all  the  biils  pay- 
able there  that  day  of  which  the  Bank  of  England  were  holders,  and 
left  them  there  for  examination,  and  again  called  in  about  a  quarter  of  afl 
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hour  for  payment.  The  practice  at  the  defendant's  bank  was  that 
their  clerk  examined  all  such  bills  :  those  which  were  endorsed  by  the 
bank  were  paid  at  once ;  and  the  accounts  of  the  acceptors  were  after- 
wards examined,  to  see  whether  the  defendant's  bank  had  or  had  not 
funds  in  their  hands  belonging  to  the  acceptors.  Those  which  were 
made  payable  at  the  defendant's  bank,  but  not  endorsed  by  them,  were 
examined  with  the  accounts  of  the  acceptors  before  the  bank  paid  them. 
On  Saturday,  28th  August,  when  the  bill  in  question  became  due, 
thirteen  other  bills,  payable  at  the  defendant's  bank,  were  in  the  hands 
of  the  Bank  of  England.  All  those  bills  bore  the  endorsement  of  the 
defendant's  bank ;  and  the  whole  amount  of  the  fourteen  bills  was  paid 
by  one  check  for  18602*  12«.,  nothing  being  said  or  done  to  indicate  to 
the  Bank  of  '^'England  on  what  account  that  sum  was  paid  by  r,^^/»^ 
the  defendant's  bank,  whether  as  endorsers  of  dishonoured  bills,  '- 
or  as  agents  for  the  acceptors.  Hall's  account  was,  on  the  28th  August, 
overdrawn.  He  stopped  payment  on  the  afternoon  of  that  day.  Om 
Monday  the  80th,  when  the  bank  opened,  notice  of  dishonour  was  sent", 
to  the  plaintiffs ;  and  they  were  debited  with  the  amount  of  the  bilk. 
The  learned  Judge  left  it  to  the  jury  to  say  whether  the  payment  by 
the  defendant's  bank  on  Saturday  28th  August  was  made  by  the  bank. 
as  agents  for  the  acceptor  or  on  their  own  behalf  as  endorsers,  telling 
them  that  the  defendants  were  not  bound  to  tell  the  holders  of  the 
bill  on  which  account  it  was  paid.  The  jury  found  that  the  payment' 
was  made  on  account  of  the  endorsement.  The  learned  Judge  directed 
a  verdict  for  the  defendant,  with  leave  to  move  to  enter  a  verdict  for 
plaintifia  for  3007.,  with  interest  from  August  28th,  if  the  question  was 
one  of  pure  law,  and  the  law  was  in  favour  of' plaintiffs. 

Watson,  in  Easter  Term,  obtained  a  rule  Nisi  to  enter  a  verdict 
accordingly,  or  for  a  new  trial  on  the  ground  of  misdirection,  contend- 
ing that  the  question  of  fact,  if  any,  ought  to  have  been.  Whether 
the  defendant's  bank  indicated  to  the  holders  an  intention  not  to  honour 
the  bilL 

Knawles  and  Maniity  now  showed  cause. — Payment  to  the  holder 
of  a  bill  by  the  banker  at  whose  house  it  is  made  payable  is  not  neces- 
sarily made  on  account  of  the  acceptor.  Even  where  the  banker  has 
debited  the  acceptor  with  the  amount,  the  transaction  may  be  explained, 
and  it  may  be  shown  that  the  payment  was  *with  a  different  in- 
tention ;  Deacon  v.  Stodhart,  2  M.  &  6.  817  (E.  C.  L.  R.  vol. 
40).  Had  the  bill  not  been  endorsed  to  the  Bank  of  England,  so  that 
the  defendant's  bank  had  remained  holders  when  it  became  due,  they 
might  without  any  presentment  have  treated  the  bill  as  dishonoured ; 
Bailey  v.  Porter,  14  M.  &  W.  44  rf  they  were  entitled  to  pay  the  Bank 
of  England  as  endorsees  from  them,  and  so  replace  themselves  in  the 
position  they  would  have  been  in  if  they  had  never  endorsed  it  at  all. 
The  question,  whether  they  made  the  payment  with  this  intention  or 
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as  intending  to  pay  for  Hall,  the  acceptor,  was  necessarily  one  for  the 
jury  ;  Graves  v.  Key,  3  B.  &  Ad.  313  (E.  C.  L.  R.  vol.  23).  It  is  said 
that  the  question  ought  to  have  been,  Whether  the  defendant's  bank 
indicated  at  the  time  to  the  Bank  of  England  that  they  paid  as 
endorsers :  but  it  was  immaterial  to  the  holder  why  they  paid ;  and 
therefore  there  was  no  occasion  to  indicate  what  their  intention  was. 

Watson^  Byles^  Serjt.,  and  Unthanky  in  support  of  the  rule. — The 
Bank  of  England  presented  the  bill  on  its  maturity  to  the  defendant's 
bank,  not  as  treating  them  as  endorsers  of  the  bill  or  as  demanding  pay- 
ment from  them  in  their  own  right,  but,  in  conformity  with  the  direc- 
tions on  the  bill,  to  them  as  agents  of  the  acceptor.  Hall,  and  for  th«' 
purpose  of  charging  him.  The  defendant's  bank,  who  on  such  a  pre- 
sentment paid  without  explanation,  must  be  taken  to  have  paid  in  the 
capacity  in  which  the  presentment  was  made  to  them.  The  legal  effect 
of  a  payment  by  the  defendant's  bank  as  endorsers  would  be  to  make 
*ifi^l  *^®  delivery  up  of  the  bill  a  retransfer  to  *themselve8  ;  but  the 
-*  holders  never  assented  to  a  retransfer ;  for  no  request  was  made 
to  them  to  do  so.  Possibly,  the  defendant's  bank  might  have  treated 
the  payment  to  the  Bank  of  England  as  a  defeasible  payment,  liable  to 
be  retracted  at  any  time  during  the  same  day ;  but  on  the  Monday  it 
was  too  late ;  for  the  holder  of  a  bill  is  entitled  to  know,  on  the  day 
when  it  becomes  due,  whether  it  is  an  honoured  or  dishonoured  bill; 
Cocks  V.  Masterman,  9  B.  &  C.  902  (E.  C.  L.  R.  vol.  17). 

Lord  Campbell,  C.  J. — I  think  the  rule  must  be  discharged.  The 
question  is.  Whether  the  defendants  have  a  right  to  set  ofiF  the  amount 
of  this  bill.  That  depends  upon  whether  the  bill  was  paid  on  behalf  of 
the  acceptor  Hall.  The  jury  found  that  it  was  not ;  and  I  am  of  opinion 
that  it  was  a  question  for  the  jury,  and  not  a  question  of  pure  law  for 
the  Judge :  and,  on  the  finding  of  the  jury,  we  must  take  it  that  the 
defendant's  bank  paid  on  the  Saturday  as  endorsers.  I  think  that  an 
endorser,  on  the  day  when  the  bill  becomes  due,  may  pay  his  endorsee, 
and  on  the  bill  being  dishonoured  charge  a  prior  endorser  on  giving  him 
notice  of  dishonour.  In  this  case  the  question  was,  Whether  the  defend- 
ant's bank  on  the  Saturday  paid  the  holder  as  endorsers  or  as  agents  of 
the  acceptor.  The  jury,  finding  that  they  did  not  pay  as  agents  of  the 
acceptors,  find  what  is  tantamount  to  a  dishonour  of  the  bill  on  that  day. 
The  defendant's  bank  give  the  plaintiff.  Pollard,  who  was  an  endorser  to 
them,  notice  of  dishonour  on  the  next  day :  that  was  regular ;  and  he 
was  liable  to  them. 

*4fi4.1  *Erle,  J. — I  think  it  is  clear  law  that  the  holder  of  a  bill  endorsed 
-^  to  him  by  a  bank  at  which  the  acceptor  has  made  it  payable  may, 
if  the  bank  choose  to  dishonour  the  bill,  receive  payment  forthwith  from 
the  bankers  in  their  capacity  of  endorsers :  and  it  seems  not  disputed 
that,  if  the  defendant's  bank  in  this  case  had  expressly  said  to  the  holder 
that  they  had  no  effects  of  the  acceptor,  but  paid  as  endorsers,  they 
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vould  have  been  entitled  to  charge  the  plaintiff  mrith  the  amount.  They 
did  not  saj  this ;  but  it  is  clear  to  my  mind  that  they  meant  to  reserve 
to  themselves  the  right  to  examine  into  the  state  of  the  accounts  and 
determine  whether  they  would  honour  the  bill  or  not.  The  defendant's 
bank  might  have  said  to  the  holder :  ''  we  require  a  reasonable  time  to 
examine  into  the  state  of  the  accounts  between  us  and  the  acceptor  before 
ve  either  honour  or  dishonour  this  bill ;  but  in  case  we  determine  to  dis- 
honour it  we  shall  be  liable  to  you  as  endorsers;  therefore,  to  save 
trouble,  take  your  money ;  if  we  honour  the  bill  you  are  paid  ;  if  not, 
we  have  taken  it  up  as  endorsers  of  a  dishonoured  bill."  Kow,  if  this 
had  been  said,  there  would  have  been  no  case  for  the  plaintiffs :  and  I 
have  been  able  to  discover  no  reason  why,  if  such  was  the  intention  of 
the  bankers,  any  expression  of  this  sort  to  the  holder  should  be  required. 
I  have  listened  attentively,  that  it  might  be  pointed  out  to  me  that  there 
was  some  possible  state  of  things  in  which  it  might  be  material  to  the 
holder  to  know  in  which  capacity  the  bankers  paid  him :  but  no  such  state 
of  things  kas  been  suggested. 

Crompton,  J. — The  point  is  exactly  the  same  as  if  the  defendant's 
bank  had  sued  Pollard  as  endorser  of  this  *bill,  and  he  had  pleaded  rn,Aae{ 
that  at  maturity  it  was  paid  by  the  acceptor,  and  the  jury  had  ^ 
found  it  was  not  so  paid.  It  is  said  that  what  the  defendants  here  did 
was  a  defeasible  payment  for  the  acceptor,  liable  to  be  retracted  at  any 
time  during  the  day,  but  not  after :  but  I  think  it  never  was  a  payment 
for  the  acceptor  at  all.  It  is  also  said  that  the  holder  is  entitled  to  know 
on  the  very  day  on  which  the  bill  becomes  due  whether  it  is  honoured  or 
not.  So  he  is,  when  he  could  sustain  any  prejudice  in  consequence  of 
not  knowing :  but,  when  he  gets  the  money  and  is  entitled  to  keep  it,  I 
do  not  see  on  what  ground  it  should  be  necessary  to  tell  the  holder  on 
what  account  the  money  is  paid.  I  think  therefore  that  in  this  case  it 
was  a  question  of  fact  properly  left  to  the  jury. 

Rule  discharged. 

Where  the  holder  of  ft  bUl  of  exchange,  ao-  is  not  eneh  a  payment  as  discharges  the  ae- 

eepted  for  the  aceommodation  of  the  drawer,  eeptor,  bat  the  bank  succeeds  to  the  rights  of 

tends  it  to  a  bank  for  ooUection,  and  the  bank,  the  holder,  and  may  maintain  an  action  on  the 

when  the  biU  eomei  to  matori^,  passes  the  bill  against  the  acceptor:  Pacific  Bank  v.  Mitch- 

UBoont  thanvf  to  the  credit  of  the  holder,  this  ell,  9  Metealf,  297. 
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*4661  *^^°  QUSSN,  on  the  prosecution  of  the  TniateeB  appointed  to 

-'      carry  into  ezecation  stat.  58  G.  3,  c.  Ixxxi?.,  relating  to  tbe 

Parish  of  ALL  SAIKTS,  POPLAR,  v.  The  EAST  and  WEST 

INDIA  DOCKS  and  BIRMINGHAM  JUNCTION  RAILWAY 

GOMPANT.    Junel. 

UtndamiiB  to  ft  Raflwfty  Compuiy  wbose  ipeebl  Aet  incorporated  the  Q^neral  Aets  of  184&.  Th» 
writ  suggeaied  that  there  was  a  street  and  "  tnmpike  nMuT*  aoroM  whieh  the  tine  of  the  imDwiy 
irae  made:  that  the  Gompanj  eonstnioted  a  bridge,  on  whieh  the  said  street  "and  tvnipDtt 
road"  was  earried  oyer  the  line :  and  that  they  made  the  aaoent  to  the  bridge  fiih  a  greater 
gradient  than  one  foot  in  thirty.  And  that  the  Company  deriatad  rertioally  more  chaa  two 
^et  from  the  lerel  of  the  line  at  ahown  on  the  plans,  Ae.,  with  vfetence  to  the  datnn  line : 
and  that  the  street  was  affected  by  snob  deriation,  whieh  ir«i  made  ^n^hont  the  eoaseot  of 
those  who  had  the  eontrol  of  the  street.  The  writ  then  eommanded  the  Company  to  "  main 
and  eonstmot  the  aseent  to  the  said  bridge  as  by  law  yon  are  bomd  to  do»  and  in  eoofcrnkj 
with  the  regnlations  of  the  Railways  Clauses  Consolidation  Ac^  184^"  aivi  flap  to  make  ths 
levels  of  the  railway  as  referred  to  the  datum  line,  and  any  deviation  th^refkom  in  oonfonnity 
with  the  regnlations  of  the  Railways  Clauses  Consolidation  Act,  1845. 

Retom,  inter  alia:  That  the  street  was  not  a  tnmpiJce  n)ad ;  that  Uw  defiBDdanti  had  rot  deriaied ; 
that  the  street  was  not  affeeted  by  sneh  deviation ;  and  that  defendants  had  made  the  aseent 
as  by  law  they  were  boand  to  do.  Each  of  those  allegations  was  traversed  separately.  Special 
verdict:  that  the  street  was  a  road  of  great  trafflo,  bat  not  maintained  by  iolla,  or  nndtr  the 
jarisdiotion  of  any  Tnrppike  Tmstees :  that  there  was  a  vertical  deviation  of  mere  than  two 
feet,  and  that  in  conseqaence  it  became  neeessaqr  to  erect  the  bridge  higher  than  would  other- 
wise have  been  necessary,  and  that  the  street  was  affected  thereby :  and  that  the  gradient  wit 
more  than  one  foot  in  thirty  feet  and  Ibm  than  one  in  twenty. 

Held :  that  the  street  was  not  a  tnmpike  road :  that  therefor^  the  gradient  was  light,  and  the 
part  of  the  writ  commanding  defendants  to  make  the  ascent  to  the  Bridge  as  by  law  they  oaght 
could  not  be  supported,  as  that  part  of  the  oommand  was  nufsond^d. 

Held  also :  that  as  part  of  the  command  In  the  writ  eonld  not  be  aippoited,  the  vzU  snstfiHl 
altogether. 

Per  Lord  Campbell,  C.  J.  The  proviso  in  the  Railways  Clauses  Consolidation  Aet,  lS45y  s.  16, 
that  in  exercise  of  their  powen  the  Ooinpany  shall  do  «i  little  damage  aa  ean  be,  rehiai 
to  the  mode  of  doing  works  anthoriied  to  be  done,  but  does  not  regulate  what  those  worb 
shall  be. 

Mandamus.  The  writ  recited  %he  provisions  of  Hhq  East  &  West 
India  Docks  &  Birmingham  Junction  Railwagr  Company  Actj  1846.(a) 
*XfVn  Suggestions,  *that,  at  and  before  the  passing  of  the  special  Act, 
-'  « there  was  a  certain  common  street  and  public  highway  and 
turnpike  road  in  the  parish  of  All  Saints,  Poplai;,  called  High  Street, 
Poplar."  And  that  the  Trustees  appointed  for  carrying  into  execution 
Stat.  58  Qt.  Sf  Q.  IzxziY.(i)  have  the  control  pf  all  th^  streeta,  &Cm 
within  the  Hamlet  of  Poplar  and  Blackwall.     And  thai,  by  stat.  67  (r. 

(a)  Stat  9  A  10  Viet  c.  eoezevi.,  local  and  personal,  public.  Sect.  1  incorporates  the  Oenenl 
Acts  of  1845,  Stat  8  A  9  Vict  c.  16,  stot  8  A  9  Vict  c.  18,  and  stot  8  4  9  Vict  e.  20. 

Sect  3  incorporates  the  defendants  by  the  above  title. 

Sect  19.  "  And  whereas  plans  and  sections  of  the  said  intended  railway  showing  the  lines  asd 
levels  thereof,  and  also  books  of  reference  containing  the  names  of  owners,"  4c,  *'  of  the  laadi 
through  which  it  is  intended  to  pass,  have  been  deposited  with  the  Clerk  of  the  Peace  for  the  Coaaty 
of  Middlesex :  Be  it  enacted,  that,  subject  to  the  provisions  of  this  Act  and  in  the  said  recited  Act" 
[Sic]  '*  contained,  it  shall  be  lawful  for  the  said  Company  to  make  and  maintain  the  said  railway 
and  works  in  the  line  and  upon  the  lands  delineated  upon  the  said  plana  and  described  in  tbe 
said  books  of  reference." 

(6)  Local  and  personal,  public:  '<For  paving,  lighting,  watching,  and  improving  the  Hamlet 
of  Poplar  and  Blackwall,  in  the  county  of  Middlesex,  and  for  the  better  raUef  and  maintenanca 
of  the  poor  of  the  said  Hamlet" 
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S,  e.  zxziv^(a)  the  Hamlet  of  Poplar  aad  Blackwall  was  converted  into 
a  pariah  by  the  name  of  All  Saints^  Pbplar.  And  that  on  the  plans 
and  sections,  deposited  before  obtaining  defendant's  special  act,  was 
delineated  a  oertann  iMtvoA  line ;  <<aad  the  pro^oded  line  of  railway  was 
described,  delineated,  and  shown  en  the  said  plans  and  sections  as 
ifitended  to  be  situate  89  feet  6  inches  and  no  more  above  the  said 
datam  line;"  And  that  the  defendants  made  their  line  ,to  pass  through 
High  Street,  Poplar,  and  constmcted  a  bridge  en  which  the  «<  said  com- 
mon street  and  pnblie  highway  and  turnpike  road  was  carried  over  the 
said  line  of  railway :  and  that  you  ^HDonetructed  and  made  the  r^^ARQ 
ascent  to  the  said  bridge  with  a  greater  degree  of  ascent  and  in-  '- 
clination  than  one  foot  iii  thirty  feet,  namely,,  with  an  ascent  and  incli- 
nation of  one  foot  in  twenty  feet :  contrary/'  fce.  And  that,  in  passing 
High  Street,  Poplar,  the  defendants  deviated  vertically  from  the  level 
of  the  fine,  as  shown  on  the  plans  and  sections  with  reference  to  the 
datom  Ime,  to  aii  extent  exceeding  two  feet ;  aiid  that  High  Street, 
Poplar,  was  affected  by  such  deviation,  which  was  made  without  the 
consent  in  writing  of  the  Trustees.  The  writ  then  commanded  that  the 
defendants  <<  do  make  and  construct  the  ascent  to  the  said  bridge  as  by 
law  you  are  bound  to  do,  and  in  conformity  with  the  regulations  of  the 
Baid  Railwayii  Glauses  Consolidation  Act,  1846,  and  the  said  several 
Acts  of  Parliament.  And  that  you  also,  in  like  manner,  make,  in  the 
said  place  where  yonr  said  railway  passes  through  the  said  common 
street  and  public  highway  and  turnpike  road  in  Poplar  aforesaid,  the 
levels  of  the  said  railways  as  referred  to  the  common  datum  line,  and 
as  described  in  the  i^itid  plans  and  sections,  and  any  deviation  there- 
from in  cbiiformity  with  the  regulations  of  the  said  Railway  Clauses 
Consolidation  Act,  1845,  and  the  said  sevefal  Acts." 

The  return  cmrtAined  seven  allegations,  each  of  which  was  traversed 
in  a  separate  plea :  namely : 

That  High  Street,  Pophir,  id  not  H  tnmpike  road.    X^lea  1.  Traverse 
thereof.     Issue  thereoti. 

That  the  trustees  have  riot  the  control  of  High  Street,  Poplar.    Plea 
2.  Traverse  thereof.    Isstie  thereon. 

That  the  proposed  line  was  not  delineated  on  the  plans  ^<  as  intended 
td  be  situate  thirty-nine  feet  six  inches,  and  no  more,'*  abote  the  datum' 
Irae.    Plea  8.  Traverse  thereof.    Issue  thefeon. 

^That  defendants  hare  not  deviated  more  thait  two  feet  when  ri^iog 
crossing  High  Street,  Poplar.    Plea  4.  Traverse  thereof.    Issue  ^ 
thereon. 

That  Higli  Street,  Poplar,  is  not  affected  by  the  deviation.  Plea  5. 
Traverse  thereof.    Issue  thei^on. 

(a)  Looal  aad  penonal,  pablio :  "  For  making  the  Hamlet  of  Poplar  and  Blaokwall,  in  the 
Coiioty  of  Middleeeiy  a  leparate  and  distinct  Pariib ;  and  for  ere<sting  a  iiariih  Church  therein, 
ud  other  pnrpofea  relating  thereto." 

2b2 
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That  the  defendants  made  the  ascent  to  the  bridge  as  by  law  they  were 
bound  to  do.     Plea  7.  Traverse  thereof.     Issue  thereon. 

Special  verdict. 

That  High  Street,  Poplar,  is  a  macadamized  road,  having  paved  foot- 
ways and  a  continuous  line  of  houses  on  each  side  thereof,  communicating 
by  other  streets  with  the  Commercial  Road  on  which  were  turnpike  gates. 
That  there  was  great  traffic  on  High  Street,  Poplar.  ^'  That  no  turnpike 
tolls  are,  or  ever  were,  or  can,  or  ever  could,  be  taken  for  going  along 
the  same  common  street  or  public  highway ;  and  that  it  is  not  and  never 
was  subject  to  the  jurisdiction  of  any  Turnpike  Trustees ;  and  never  has 
been,  and  never  could,  and  cannot  be  by  law,  repaired  by  or  out  of  any 
turnpike  tolls.'*     And  the  jury  referred  the  first  issue  to  the  Court. 

The  second  issue  was  found  for  the  Crown. 

As  to  the  3d  issue,  the  jury  said :  "  that  the  said  proposed  line  of 
railway  in  the  said  writ  mentioned  was  described,  delineated,  and  shown 
in  the  said  plans  and  sections  as  situated  thirty-nine '  feet  six  inches 
above  the  said  datum  line."  And  they  referred  the  third  issue  to  the 
Court. 

The  fourth  issue  was  found  for  the  Crown. 
*i701  *^^  ^^  ^^^  ^^^  issue,  the  jury  said  that,  in  consequence  of  the 
-*  deviation,  it  became  necessary  to  erect  a  bridge  for  carrying  High 
Street  over  the  line  much  higher  than  would  have  been  necessary  but  for 
that  deviation ;  which  was  an  inconvenience  to  the  street.  And  they 
referred  the  fifth  issue  to  the  Court. 

.The  sixth  issue  was  found  for  the  Crown. 

As  to  the  last  issue,  the  jury  said  that  the  ascent  to  the  bridge  was 
more  than  one  foot  in  thirty  feet,  and  less  than  one  in  twenty  feet,  and 
referred  that  issue  to  the  Court. 

Paahleyy  for  the  prosecutors. — The  first  issue  depends  upon  the  con- 
struction to  be  put  upon  The  Railways  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  20),  s.  60,  which  enacts  that,  where  a  bridge  is  made  for 
carrying  a  road  over  the  railway,  ^'  the  ascent  shall  not  be  more  than 
one  foot  in  thirty  feet  if  the  road  be  a  turnpike  road,  one  foot  in  twenty 
feet  if  a  public  carriage  road,  and  one  foot  in  sixteen  feet  if  a  private 
carriage  road."  The  intention  obviously  was  to  regulate  the  ascent  ac- 
-cording  to  the  amount  of  traffic  on  the  roads.  [Lord  Campbell,  C.  J. — 
No  amount  of  traffic  can  make  a  road  a  turnpike  road,  if  it  is  neither 
maintained  by  turnpike  tolls,  nor  under  the  jurisdiction  of  Turnpike 
Trustees.]  The  finding  on  the  third  issue  is  in  favour  of  the  Crown ; 
the  representation  on  the  plans  and  sections  is  what  is  incorporated  in 
the  Act ;  Regina  v.  Caledonian  Railway  Company,  16  Q.  B.  19  (E.  C. 
L.  R.  vol.  71),  The  North  British  Railway  Company  v.  Tod,  12  01.  4 
^.---,  F.  722.  And  the  finding  on  the  *fifth  issue  is  also  in  favour  of 
-*  the  Crown,  as*  the  highway  is  affected  by  this,  which  is  a  deviation 
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vithin  the  meaning  of  stat.  8  &  9  Vict.  c.  20,  s.  11.     The  finding  on 
the  seventh  issue  must  follow  the  event  of  the  first. 

WUks,  contrS,. — The  first  and  last  issues  are  in  favour  of  the  defend- 
ants, as  the  road  on  this  finding  is  clearly  no  turnpike  road.  And  the 
finding  of  these  issues  for  the  defendants  disposes  of  the  case  in  their 
favour.  The  foundation  of  the  command  to  alter  the  ascents  of  the 
bridge  is  the  suggestion  that  the  road  was  a  turnpike  road.  If  it  had 
been  so,  the  gradient  of  more  than  one  in  thirty  feet  would  have  heen 
illegal ;  but,  that  suggestion  being  found  for  the  defendants,  the  gradient, 
not  being  more  than  one  foot  in  twenty,  is  right ;  and  there  is  nothing 
to  support  the  command  "  to  make  the  ascent  to  the  bridge  as  by  law 
they  are  bound  to  do ;"  for  it  appears  on  the  record  that  this  is  already 
done.  No  peremptory  mandamus  can  issue  unless  the  whole  of  the 
mandatory  part  can  be  supported ;  Regina  v.  Tithe  Commissioners,  14 
Q.  B.  459  (E.  C.  L.  R.  vol.  68),  Regina  v.  Caledonian  Railway  Com- 
pany. And  the  fifth  issue  should  be  determined  in  favour  of  the 
defendants ;  for  the  road  is  not  afiected  by  the  alteration  of  the  level  of 
the  line  of  railway.  There  is  no  provision  in  any  of  the  Acts  establishing 
a  minimum  height  of  the  crown  of  the  arch  of  a  bridge  above  the  line  of 
the  railway  below.  If  the  line  were  now  lowered  two  feet,  the  bridge 
might  still  lawfully  remain  as  it  is.  The  finding  of  the  jury  is  that  it 
was  **  necessary"  to  make  the  bridge  higher  than  would  have  been 
»•  necessary"  had  the  level  been  lower.  That  is  true:  owing  to  r^j^^o 
*a  mistake,  the  Company  have  exercised  their  powers  to  a  greater  *- 
degree  than  they  need  have  done :  but,  though  they  have  done  so,  they 
have  not  exceeded  their  powers. 

Pashlet/y  in  reply. — The  fifth  issue  is  found  for  the  prosecutors ;  for 
by  The  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20), 
s.  16,  the  Company  are  to  do  "as  little  damage  as  can  be;**  and  it  is 
admitted  they  might  have  made  a  bridge  doing  less  damage  to  the  road. 
[Lord  Campbell,  C.  J. — Can  you  support  this  writ,  if  the  first  issue 
which  goes  to  the  root  of  the  first  branch  of  the  mandatory  part  is 
against  you  ?]  The  Court  will  not  order  a  peremptory  mandamus,  where 
there  is  an  indivisible  part  of  the  thing  commanded  not  obligatory. 
But,  where  there  are  two  distinct  and  separate  matters  commanded,  as 
is  the  case  here,  the  writ  may  go  for  the  one  though  not  for  the  other. 

Lord  Campbell,  C.  J. — I  wish  we  could  interfere  to  remedy  a  wrong : 
for  it  seems  to  me  that  the  altering  the  level  of  the  line  of  railway, 
the  natural  and  almost  necessary  consequence  of  which  has  been  to 
alter  the  level  of  the  street,  is  a  wrong :  but  we  cannot,  consistently 
with  the  rules  of  law,  grant  the  redress  prayed  for  by  this  writ.  The 
writ  proceeds  on  the  suggestion  that  the  street  was  a  turnpike  road,  so 
that  the  gradient  of  the  ascent  was  wrong,  and  also  on  the  suggestion 
that  the  level  of  the  railway  was  wrong.  And,  if  sur^h  had  been  the 
facts,  the  whole  writ  would  have  been  good.    But,  on  the  facts  as  found 
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bj  the  jury,  it  is  clear  that  the  street  is  not  a  turnpike  road ;  for  tbtt 
is  a  question  depending,  not  on  whether  it  is  an  Important  road  or 
*47^1  *^^^'  ^^^  ^^  whether  it  is  a  road  maintained  by  tolls  payable  by 
-'  passengers ;  and  this  is  not  such  a  road.  That  being  so,  the 
complaint  as  to  the  gradient  cannot  be  supported ;  for  it  is  found  that 
the  gradient  is  not  more  than  one  foot  in  twenty ;  and,  the  street  beiDg 
only  a  publio  road,  the  gradient  need  not  have  been  less.  Therefore 
the  first  part  of  the  mandatory  part  of  the  writ,  which  calls  on  tke 
defendants  to  make  the  ascent  to  the  bridge  as  by  law  they  ought,  has 
nothing  to  support  it.  And  it  is  quite  clear  law  that,  if  a  writ  of 
mandamus  commands  several  things,  it  lies  on  the  prosecutor  to  esta- 
blish that  he  is  entitled  to  a  peremptory  mandamus  as  to  them  all ; 
and  that,  if  he  fails  in  establishing  this  as  to  any  substantial  part, 
there  can  be  no  peremptory  mandamus  at  alL  The  peremptory  manda- 
mus, when  awarded,  must  be  in  the  same  terms  as  the  mandamus  Km, 
only  altering  the  formal  part  which  calls  for  a  return.  In  the  present 
case,  if  we  could  grant  a  peremptory  mandamus  to  lower  the  level  of 
the  line,  it  would  be  unavailing,  as  it  would  not  cause  an  alteration  in 
the  bridge.  But  we  caanot  grant  the  peremptory  mandamus  command- 
ing one  part^  unless  we  can  grant  it  for  the  other.  The  authorities  on 
that  point  are  quite  conclusive.  So  to  my  mind  is  the  reasoning ;  but 
I  do  not  repeat  the  reasons  which  were  given  in  Begina  v.  Tithe  Com- 
missioners, 14  Q.  B.  459  (E.  C.  L.  B.  vol.  68). 

CoLBRiDGB,  J. — I  agree  that  the  authorities  and  the  reason  are  both 
conclusive.  The  first  and  second  writ  differ  only  in  this,  that  the  one 
is  peremptory,  the  other  conditional  to  show  cause.  Such  is  the  general 
*i741  ^  '  *^^^^  there  is  the  additional  reason,  that  a  mandamus  to 
^  alter  the  level  of  the  railway  would  not  remedy  the  grievance 
complained  of^  viz. :  the  altered  level  of  the  street.  So  soon  as  it  appears 
that  the  road  ia  not  a  turnpike  road,  the  first  part,  to  construct  the 
ascent,  and  with  it  the  whole  writ,  fails. 

Erlb,  J.— -I  also  think  that  the  prosecutors  have  failed  in  establishing 
their  right  to  the  mandamus  or  to  the  ascent :  and,  I  think,  if  a  writ  is 
for  two  matters,  and  fails  as  to  one,  it  fails  as  to  both.  The  rule  is  well 
established  ;  and  there  is  no  hardship  in  its  application  to  the  present 
case. 

Lord  Cahpbbll^  C<  J.^  added :  I  ought  to  have  said  that  1  do  not 
think  the  prosecutors  can  avail  themselves  of  the  proviso  in  stat.  8  k 
9  Vict.  c.  20,  s.  16,  that  in  exercise  of  their  powers  <«  the  Company 
shall  do  as  little  damage  as  can  be,  and  shall  make  full  satisfaction.**  I 
think  that  section  does  not  apply  to  what  is  to  be  done  in  execution  of 
their  powers,  but  to  the  manner  of  doing  it.  The  work  is  to  be  executed 
with  as  little  damage  as  possible ;  and  compmisation  is  to  be  made  for 
that  damage :  but  the  proviso  does  not  affect  the  work  to  be  done. 

Judgment  for  the  defendants. 
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♦The  QUEEN  v.  The  EAST  ANGLIAN  RaUway  Company,  ^^.-g 

June  1.  '■ 

The  Court  will  not  grant  eosta  on  making  a  rale  for  a  mandamna  abtolnte,  upon  a  mere  aiBdaTit 
of  Mfrioe :  but  on  affldaritt  ihdwiag  ground  for  belieTlag  that  the  litigation  ia  at  an  end,  and 
that  the  defendants  have  had  notiee  that  the  appUeation  will  be  Bade  for  ooato,  at  the  time  the 
Me  ia  made  abeolntO)  the  CouH  will  make  it  abealate  with  ooata. 

Sir  Fitzrot  EbllTi  on  this  day,  moved(a)  to  make  a  rule  for  a 
mandamus  absolute  upon  an  affidarit  of  serviee,  and  that  it  should  be 
sbsolute  with  oosts.  [Lord  Campbell,  C.  J. — A  separate  application 
should  be  made  for  the  costs.  Such  is  the  general  practice.]  It  would 
only  have  the  effect  of  increasing  the  costs.  In  Regina  v.  Commissioners 
of  the  Navigation  of  the  Rivers  Thames  and  Isis(&)  the  rule  was  made 
absolute  with  costs.  [Lord  CampbblL,  C.  J.-^In  that  case  it  appeared 
to  the  Court  that  the  litigation  was  at  an  end ;  but  I  do  not  think  we 
can  consider  the  mere  not  showing  cause  against  the  rule  an  admission 
that  the  litigation  is  over^  The  defendants  may  intend  to  make  a  return 
to  the  mandamus.  If  yom  renew  the  applieation  on  affidavits  showing 
that  the  litigation  is  substantially  at  an  end,  we  will  make  the  rule 
absolute  with  costs ;  if  not,  it  will  be  absolute  witbout  costs.] 

On  a  subsequent  day  (4th  June)  Sir  F.  Kelly  renewed  his  applica<» 
tion  on  additional  affidavits,  by  the  prosecutors'  town  agent  and  country 
attorney,  to  the  effect  that  the  rule  had  been  enlarged  at  the  request 
of  the  Company's  agents  and  attorney,  and  that  they  had  been  informed 
by  them  that  they  might  make  tbe  rule  absolute,  as  the  Company  con- 
sidered that  they  had,  since  it  was  granted,  *fully  complied  with  r^^ijg 
it;  and  that  notice  had  been  given  to  the  defendant's  agent,  since  "- 
the  last  application^  that  coats  would  be  asked  for. 

On  these  affidavits. 

Per  CuBiAM.((;)  Rule  absolute  with  costs. 

(«)  Before  Loid  OampbeU,  0.  J.,  Oeleridca  and  IHe,  J9. 

(6)  Kote  (6)  to  Begina  «.  The  Seleot  Yeatiy  of  St  Margaretfa,  Leieeater,  8  A.  A  B.  901  (H  a 
L  R.  ToL  35). 
(«)  Lord  CaapbelW  0.  J^  ftrl#  ana  Ok^ttftoa,  J» 


CrEiBHAltD  If.  BATES.    June  2. 

lit  eomt  ftated  tha%  belbre  defendaatfa  promiae  after  menHoned,  defendant  and  othera  had 
formed  a  eompany  on  a  principle  known  aa  a  Soeiitt  Afumym^  with  96,000  thtn§  of  il,  ^ 
wUeh  12,000  were  te  be  appropriated  te  the  pliblie  at  1S«.  OA  pei  ahwa,  free  Dram  ftirthet 
calla :  that  defendant  waa  a  promoter  and  managing  dhreeter^  and  in  aneh  oharaoter,  in  offering 
the  1^000  aharea  to  the  pablie,  goarantied  and  promiaed  to  <iU  htartn  of  thoae  aharea  a  mint- 
mam  annnal  diTidend  of  IZ  pef  eent  payable  at  apeeifled  lidiee,  and  ttat  the  gaaraotee  and  pro* 
miae  ahoald  remain  in  Ibree  tUl  the  ISa.  04.  ahoold  be  thna  repaid  to  the  bearera.  That  plaintil^ 
eonflditt^  in  the  promiae^  (eeaeM  murekoMT  and  iMart  of  2600  of  the  12,000  aharea  at  VU,  6d^ 
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and  took  the  same  on  the  faith  of  the  guarantee  and  promise,  and  not  otherwise,  and  had  fal. 
filled  the  engagement  on  his  part;  and  the  time  for  payment  of  the  12«.  6d.  by  the  diTiilenui 
had  elapsed,  uf  which  defendant  had  notice :  ye~  defendant  had  not  paid  any  dividend,  our 
any  {art  of  the  12«.  6c/.:  and  the  12«.  6(f.  on  each  share  was  still  unpaid  to  plaintilL  On 
demurrer : 

Held :  that  neither  privity  of  tontraot  nor  consideration  appeared :  and  that  the  action  did  not 
lie. 

2d  count  stated  that,  before  the  representation  by  defendant  after  mentioned,  defendant  and 
others  had  formed  the  Company,  as  above ;  that  the  13,000  shares  were  actually  offered  to  tb<> 
public;  that  defendant,  being  such  promoter  and  managing  director,  intending  to  de/rawl^ 
deceive,  and  injure  the  public,  and  to  cause  it  to  be  publicly  advertised  that  the  Company  vas 
likely  to  be  a  safe  and  profitable  undertaking,  and  to  deceiw  tht  public  trAo  might  become  pur- 
ehoMere  of  the  12,000  shares,  and  induce  them  to  become  purchasers,  falsely,  fraudulently,  and 
deceitfully  caused  it  to  be  publicly  advertieed,  by  a  prospectus  issued  by  defendant  as  snch 
director,  that  the  promoters  did  not  Keaitate  to  guaranty  to  the  bearers  of  the  12,000  eharet  % 
minimum  annual  dividend  of  S3  per  cent,  and  that  the  guarantee  should  remain  in  force  till 
the  12«.  6<^.  should  be  thus  repaid  to  the  shareholders ;  the  dividends  to  be  payable  at  specified 
times :  that  defendant,  by  means  of  the  said  false,  fraudulent,  and  deceitful  pretences  and 
representations,  wrongfully  and  fraudulently  induced  plaintiff  to  become,  and  plaintiff  ^ 
reaeon  thereof  actually  became  purchaetr  and  bearer  of  2500  of  the  12,000  shares  at  12t.  ^.  ; 
and  by  means  of  being  so  deceived,  was  indnced  to  and  did  pay  12«.  6d.  per  share :  Whereas 
the  statement  was  false  and  fraudulent^  to  the  knowledge  of  defendant,  and  defendant  had  no 
ground  for  offering  »uch  guarantee  to  the  public,  as  he  well  knew :  by  means  of  which  plaintiff 
lost  the  money  paid  for  the  shares.     On  demurrer : 

Held :  that  the  damage  to  plaintiff  was  sufBoiently  shown  to  be  the  direct  result  of  defendant'! 
fraud  to  entitle  plaintiff  to  recover  against  defendant  as  for  a  tort 

The  first  count  charged  that,  whereas,  before  and  at  the  time  of  the 
^,---.  making  of  the  promise  of  defendant   *next   after  mentioned, 
-^  defendant,  and  certain  other  persons  whose  names  are  to  plain- 
tiff unknown,  had  agreed  together,  to  form,  and  had  accordingly  then 
formed,  a  certain  Company,  upon  a  certain  principle  know  as  a  SociM^ 
Anonymey  called  The  Iberian  Silver  Lead  Ore  Company,  for  the  pur- 
pose of  smelting  and  refining  the  ores  of  certain  mines  in  the  kingdom 
of  Spain  ;  the  capital  of  which  said  Company  was  divided  into  ninety- 
six  thousand  shares  of  11,  each ;  out  of  which  twelve  thousand  were  to 
be  appropriated  to  the  public  at  12«.  Qd.  per  share,  free  from  all  further 
calls :  And  whereas  defendant  then  was,  and  still  is,  one  of  the  original 
promoters  and  a  managing  director  of  the  said  Company,  and,  in 
offering  the  said  twelve  thousand  shares  to  the  public,  had,  in  such 
character  of  director  as  aforesaid,  guarantied   and  promised  to  the 
bearers  of  the  said  twelve  thousand  shares  at  12«.  Qd,  per  share  & 
minimum    annual  dividend  of  83  per  cent.,  payable  in  half  yearlv 
dividends  of  16J  per  cent,  upon  each  of  such  shares ;  and  that  the 
said  guarantee  and  promise  should  remain  in  force  until  the  said  129.  6d. 
per  share  should  be  thus  repaid  to  such  bearers  of  the  said  twelve 
thousand  shares  as  aforesaid ;  the  first  half-yearly  dividend  to  be  pay- 
able on  24th  December  then  next :   Averment  that  plaintiff,  confiding 
in  the  said  promise  of  defendant,  after  the  making  of  the  same,  and 
before  the  commencement  of  this  suit,  to  wit,  Ist  June,  1847,  became 
and  was  the  purchaser  and  bearer  of  two  thousand  five  hundred  of  the 
said  twelve  thousand  shares,  at  12%.  6(2.  each,  and  took  the  same  upon 
the  faith  of  the  said  guarantee  and  promise  of  defendant,  and  not  other- 
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v\A%  and  hath  fulfilled  the  said  agreement  in  all  things  on  his  part : 
that  periods  for  repayment  of  the  said  sum  *of  12«.  6d.  on  each 
of  the  said  shares  in  the  said  half-yearly  dividends,  and  at  and 
after  the  rates  and  in  the  manner  and  at  the  times  aforesaid,  and  for 
the  fulfilment  of  the  said  contract  by  defendant,  have  respectively 
elapsed  before  the  commencement  of  this  suit :  of  all  which  defendant 
had  notice :  Tet  defendant  hath  not  paid  to  plaintiff  the  said  half-yearly 
dividends  of  16^  per  cent,  on  each  of  the  said  shares,  or  any  part 
thereof,  nor  hath  he  repaid  to  plaintiff  the  said  sum  of  12«.  Gd.  on  each 
of  the  said  shares,  or  any  of  them,  or  any  part  of  the  said  sum  of  12«. 
6d.  on  each  of  the  said  shares,  or  any  of  them  :  and  the  said  sum  of  12«. 
6d.  on  each  of  the  said  twelve  thousand  shares  remains  and  still  is  wholly 
dae  and  unpaid  to  plaintiff. 

Second  count.     That,  whereas,  before  and  at  the  time  of  the  making 
the  false  representation  by  defendant  after  next  mentioned,  defendant 
and  divers  other  persons  whose  names  are  to  plaintiff  unknown  had 
agreed  together  to  form,  and  had  accordingly  then  formed,  the  said 
Company  in  the  first  count  mentioned,  and  for  the  purpose  therein  men- 
tioned: the  capital  of  which  said  Company  was  divided  into  the  same 
ninety-six  thousand  shares  as  therein  mentioned ;  out  of  which  twelve 
thousand  were  to  be  appropriated  to  the  public  at  12s.  6d.  per  share  as 
therein  mentioned :  and  which  said  twelve  thousand  shares  were  then 
actually  offered  to  the  public :   and  whereas  defendant  then  was  such 
promoter  and  managing  director  as  in  the  first  count  mentioned ;  and, 
being  such  promoter  and  managing  director,  defendant  heretofore,  to 
^it,  1st  August,  1847,  intending  to  defraud,  deceive,  and  injure  the 
public,  and  to  cause  it  to  be  publicly  represented  and  advertised  that 
the  said  Company  was  likely  to  be  a  safe  and  profitable  undertaking, 
*and  also  to  deceive  the  public  who  might  become  purchasers  of  r^tAjq 
the  said  twelve  thousand  shares,  and  to  induce  them  to  become  ^ 
such  purchasers,  falsely,  fraudulently,  and  deceitfully  caused  and  pro-^ 
cored  it  to  be  publicly  advertised  and  made  known,  in  and  by  a  certain 
prospectus  issued   by  the  defendant   as   such   director  as   aforesaid, 
(amongst  other  things)  that  the  said  promoters  of  the  said  Company, 
in  proposing  to  issue  to  the  public  the  said  twelve  thousand  shares  at 
12«.  6d,  per  share,  free  from  all  further  calls,  and  participating  con- 
jointly with  all  the  said  other  shares  on  the  net  annual  profits  of  the 
said  Company,  did  not  hesitate  to  guaranty  to  the  bearers  of  the  said 
twelve  thousand  shares  a  minimum  annual  dividend  of  33  per  cent., 
payable  in  half-yearly  dividends  of  16|  per  cent,  each :   and  that  the 
said  guarantee  should  remain  in  force  until  the  said  12«.  6d.  should  be 
thus  repaid  to  the  shareholders,  the  first  half-yearly  dividend  to  be  pay- 
able on  24th  December  then  next :  Averment  that  the  defendant,  by 
means  of  the  said  false,  fraudulent,  and  deceitful  pretences  and  repre- 
sentations, after  the  making  the  same  as  aforesaid,  and  before  the  com- 
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mencement  of  this  suit,  wrongfully  and  frandulentfy  induced  the  plaintiff 
to  become  the  purchaser  and  bearer^  and  plaintiff  did  then  and  by  reason 
thereof  actually  become  the  purchaser  and  bearer,  of  two  thousand  fi?e 
hundred  of  the  said  twelve  thousand  shares,  at  12r.  6cl;  per  share ;  and, 
,  by  means  and  in  consequence  of  being  so  deceived  as  aforesaid,  and  by 
means  of  the  several  premises,  plaintiff  was  then  induced  ta  pay,  and 
did  pay,  for  such  two  thousand  five  hundred  shared,  a  large  sum,  &c., 
to  wit,  128.  Qd.  for  each  of  the  said  shares :  Whereas,  iii  truth  and  in 
fhct,  at  the  time  of  the  making  the  said  statement,  ttie  same  was  false 
«4801  ^°^  "fraudulent,  to  the  knowledge  of  tiie  defendant ;  and  the 
*'  defendant  had  no  ground  whatever  for  oflbring  Itmili  guarantee  to 
the  public  as  aforesaid,  as  he,  defendant,  theu  well  kttew.  By  means 
whereof  plaintiff  has  not  only  lost  the  use  of  the  said  moneys  by  him 
paid  for  the  said  two  thousand  five  hiindrtid  sharefei  ie  aforesaid,  but  is 
likely  to  lose  the  said  moneys  altogether,  and  thd  futuire  use  thereof. 
Demurrer  to  both  counts. — Joinder; 
The  case  was  argued  on  an  earKer  day  in  thid  term.(a} 
Needhamj  for  the  defendant. — The  first  eoimt  |>refe8Se8  to  set  up  a 
contract,  but  fails  to  do  so,  no  privity  being  shewn  beiireen  the  plaintiff 
and  the  defendant.  The  guarantee  and  promise  of  the  defendant  is 
not  given  to  the  plaintiff,  but  to  thd  bearers  of  the  shares  generaUy; 
and  it  is  alleged  to  have  been  given  at  the  time  of  offering  the  shares 
td  the  public ;  and,  afler  that  tnnej  the  plaintiff  first  became  the  bearer. 
[Lord  OampbblLj  C.  J. — The  promise  se€lmil  te  be  made  to  411  who 
should  become  shareholders.]  No  aotioA  can  be  moiirtained  or  such  a 
promise.  An  analogy  may  perhaps  be  suggested  from  the  cases  in 
which,  a  reward  having  beeti  offered  to  any  person  whe  should  perform- 
a  particular  sertice,  it  has  been^  taken  for  graikted  that  the  party  after- 
wards performii^g  it  may  recover  as  ttpen  a  eemtrAet ;  Williams  e.  Car* 
wardine,  4  B.  &  Ad;  021  (E.  0.  L.  B.  vol.  24)^  BtBkh  t.  Moore,  1  Com. 

B.  488  (E.  0.  L.  K.  veL  60),  Thatchef  r.  Eeglatkd^  »  Cem.  B.  254  (S. 

C.  L.  R.  vol.  54),  latteiieter  e;  Wiilsh,  4  M.  *  W.  16.t  Where  the 
declaration  states  in  lerm»  a  contract  beiweeii  the  plaintiff  and  the 
^AQi-i  'defendant,  the  only  quedtiou  is  i^hethes  the  offering  6f  the 

-*  reward  and  the  performance  of  the  aervide  eonstitute  evidence 
of  strcft  a  conti^aet :  the  declaration  itdelf  weidd  be  ftee  from  the  objec- 
tion now  hniste^  bpon.  Buch  eases  are  therefore  net  applicable  here. 
Li  Levy  v.  Langridge,  4  M.  &  W.  887,  t(()  the  defendant  srold  a  gun  to 
the  plaintiff's  father,  for  the  use  of  the  purdlaiier  ftnd  hie  sons,  and^  on 
the  sale,  warranted  it,  kneiring  it  to  be  unsafe ;  and  the  plaintiff,  know- 
iitg  of  the  warranty,  and  in  consequence  theteof^  tiied  the  gun,  whieft 
bursfi  and  se  injured  him :  aiid  it  was  held  tkat  he  might  reeerer  in 

(fl)  May  27th,  Bdfon  Lord  OimpbeU,  C  J.»  Coleridge,  Brie^  md  CRMaptol^  Jt. 
(b)  In  Bzoh.  Oh.,  affirming  the  judgment  of  the  Court  of  Bzcheqaer  in  langridge  v.  Levy,  t 
lLiW.519.t 
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tort.  That  case  was  discussed  in  Winterbottom  v.  Wright,  10  M.  & 
W.  109,t  and  Howard  v.  Shepherd,  9  Com.  B.  297  (E.  C.  L.  R.  voL 
67) ;  and  it  seems  to  have  been  explained  on  the  ground  that  the  defend- 
ant, knowing  that  the  sons  were  to  use  the  gun,  in  effect  warranted 
it  to  them.  That  explanation  is  inapplicable  here.  Howard  v.  Shep- 
berd  is  an  authority  for  the  present  defendant :  it  was  there  held  that 
the  endorsee  of  a  bill  of  lading  could  Bot  recor^r  i^gainst  the  shipowner 
for  non-delivery  of  the  goods,  the  supposed  tort  being,  in  fact,  founded 
on  contract,  and  the  contract  not  being  transferable.  The  bearer  of 
one  of  the  shares,  in  the  present  case,  stands  much  in  the  position  of 
sach  an  endorsee. 

The  second  count  attempts  to  show  a  tort  by  &cts  substantially  the 
eame  as  those  alleged  in  the  first  count.  But,  in  the  first  place,  it  may 
be  argued  that,  strictly  speaking,  it  is  not  formally  averred  that  any 
representation  made  by  the  defendant  was  false.  His  representation  is 
Baid  to  be  that  he  <<  did  not  hesitate  to  guaranty  ;**  and  it  is  not  alleged 
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that  he  did  hesitate,  or  did  not  guaranty.  *[Coleridgb,  J. — 
Sorely  a  man,  when  he  says  <<  I  do  not  hesitate  to  guaranty," 
means  to  say  <<  I  represent."]  But  it  is  not  alleged  that  he  did  not 
represent.  But,  supposing  this  to  be  a  mere  question  of  expression, 
the  second  count  in  substance  raises  the  same  question  as  the  first ;  it 
is  a  mere  attempt  to  obtain  in  one  form  what  cannot  be  obtained  in 
another.  [Lord  Campbell,  C.  J. — Very  often  facts,  which  do  not  con- 
stitute an  actionable  breach  of  contract,  will  support  an  action  for  tort. 
Cromptor,  J.,  referred  to  Taylor  v.  Ashton,  11  M.  &  W.  401.t]  In 
every  case  where  an  action  for  a  false  representation  has  succeeded,  the 
representation  has  beeu  of  some  existing  fact,  not  of  a  future  fact. 
[Erle,  J. — A  representation  that  a  mine  will  yield  so  much  is  a  repre- 
sentation of  its  pr^sient  state«]  This  is  no  more  than  a  statement  of. 
opinion.  [Lord  Campbbll,  C.  J. — The  declaration  avers  that  the 
defendant  knew  that  there  was  no  ground  for  offering  the  guarantee. 
I  see  no  difficulty  except  as  to  the  want  of  privity :  if  the  representa- 
tion had  been  made  to  the  plaintiff  individually,  there  would  clearly 
bave  been  a  tort.  Oolbridob,  J. — Is  it  not  a  continuing  representa- 
tion ?  If  so,  is  it  not  a  representation  made  to  any  one  who  receives  it  ?] 
It  is  made  once  for  all,  before  the  plaintiff  knows  of  it.  [Coleridge, 
J.— Suppose  it  were  addressed  to  a  thousand  persons  at  once,  of  whom 
the  plaintiff  was  one.]  That  might  be  evidence  in  support  of  an  aver- 
ment of  a  representation  made  to  the  individual.  In  Shrewsbury  v. 
Blount,  2  M.  &  G.  475  (E.  C.  L.  B.  vol.  40),  it  was  alleged  that  the 
defendants,  who  made  the  representation,  intended  by  fraud  to  induce 
the  plaintiff  and  others  to  believe  the  falsehood.  The  ^doctrine  r*j^on 
laid  down  in  Taylor  v.  Ashton  was  merely  that  an  untrue  repre-  ^ 
sentation  made  to  an  individual  is  actionable,  if  there  be  a  fraudulent 
intention  to  induce  him  to  do  an  act  to  his  prejudice,  which  he  does, 

2C 
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though  the  party  representing  did  not  actually  know  that  the  repre- 
sentation was  untrue.  In  such  a  case  there  is  privity.  [Lord  Camp- 
bell, C.  J. — How  do  you  define  privity  ?]  It  is  that  which  results 
from  an  express  contract  between  two  parties,  or  from  the  relation  in 
which  they  stand,  one  to  the  other.  [Crompton,  J. — Cannot  a  tort  be 
committed  against  a  stranger  ?]  In  Howard  v.  Shepherd,  9  Com.  B. 
312  (E.  C.  L.  R.  vol.  67),  Maule,  J.,  said:  «  A  public  wrong,  from 
which  a  private  and  particular  injury  results  to  an  individual,  gives ^ 
that  individual  a  right  of  action.  But,  where  there  is  a  private  wrong, 
it  is  hard  to  say  that  one  who  sustains  a  private  injury  (but  with  whom 
no  contract  is  made),  can  maintain  an  action.*'  There  was  in  the 
present  case  no  public  wrong  in  the  sense  in  which  the  words  are  there 
used. 

C.  Milwardy  contr^. — Both  counts  are  maintainable.  It  appears 
that  the  Company  was  to  be  carried  on  upon  the  known  principle  of  a 
Soci^td  Anonyme.  [Coleridge,  J. — How  can  we  know  more  of  that 
than  we  do  of  the  legal  qualities  of  a  Scotch  marriage  ?]  At  any  rate, 
enough  is  alleged  here  to  show  a  guarantee  which  attaches  on  every 
particular  person  becoming  a  holder,  and  thereby  creates  a  contract. 
That  principle  is  established  by  the  cases  in  which  actions  of  contract 
have  been  held  maintainable  upon  general  promises  of  reward  to  be 
*4«4.1  P*^^  ^^  ^^®  performance  of  a  specified  service ;  *Williams  v.  Car- 
^^^J  wardine,  4  B.  &  Ad.  621  (E.  C.  L.  R.  vol.  23),  Smith  v.  Moore, 
1  Com.  B.  438  (E.  C.  L.  R.  vol.  50).  The  contract  may  also  be  com- 
pared to  that  which  arises  on  a  sale  by  auction,  upon  the  published  con- 
ditions of  sale.  [Coleridge,  J. — How  do  you  introduce  the  considera- 
tion?] The  defendant,  by  the  general  announcement,  puts  himself 
in  the  position  of  a  party  agreeing  on  these  terms  with  any  individual 
who  in  pursuance  of  the  announcement  accedes  to  it.  This  is  sufficient 
privity  to  support  an  action  of  either  contract  or  tort.  An  acceptance 
of  a  bill  stated  to  be  by  procuration  is  a  general  representation  of 
authority  given  by  the  drawee  to  the  party  accepting;  and  any  endorsee 
may  recover  against  such  party  if  the  representation  be  false ;  PolhiH 
V.  Walter,  3  B.  &  Ad.  114  (E.  C.  L.  R.  vol.  24).  In  Levy  v.  Lang- 
ridge,  4  M.  &  W.  338,t  in  the  Exchequer  Chamber,  Lord  Denmao,  C 
J.,  adopted  the  language  used  by  Parke,  B.,  in  the  Court  below  :(a) 
(<  As  there  is  fraud,  and,  damage,  the  result  of  that  fraud  not  from  an 
act  remote  and  consequential,  but  one  contemplated  by  the  defendant 
at  the  time  as  one  of  its  results,  the  party  guilty  of  the  fraud  is  respon- 
sible to  the  party  injured."  [Coleridge,  J. — It  was  there  contem- 
plated that  the  plaintiff  would  use  the  gun.]  The  case  of  a  heap  of 
stones  placed  in  a  public  highway  is  analogous  to  this.  If  privity  is  a 
requisite  to  the  right  to  sue,  it  must  be  so  only  in  a  sense  according  to 
which  any  one  wronged  is  privy  to  the  wrongdoer.    The  representation 

(a)  liADgridge  c.  Levy,  2  M.  &  W.  532.t 


2  ELLIS  &  BLACKBURN.    Q.  B.  484 

was  public,  and  intended  to  be  believed  by  the  public :  it  is  thus  a 
"public  wrong,"  within  the  criterion  introduced  in  the  argument  on 
the  other  side  from  Howard  v.  Shepherd,  9  Com.  B.  812  (E.  C.  L.  R. 
vol.  67).  It  is  argued  that,  if  the  first  count  fail,  *the  second  r^^c^i- 
coant,  being  substantially  for  the  same  cause,  must  fail  too:  but  ^ 
the  record  shows  different  transactions.  There  may  be  an  action  in 
tort  for  an  act  which  is  a  wrong  only  because  it  is  a  breach  of  contract : 
in  such  a  case  perhaps  the  person  injured  cannot  sue  unless  he  is  a 
party  to  the  contract :  such  appears  to  be  the  judgment  of  Gresswell, 
J.,  in  Howard  v.  Shepherd :  but  that  is  not  applicable  where  the  duty 
is  independent  of  any  contract.  In  the  second  count,  the  fraud  and 
its  tendency  are  brought  to  the  knowledge  of  the  defendant ;  and  he  is 
shown  to  have  contemplated  the  result,  and  to  have  induced  the  plaintiif 
to  purchase :  the  case,  therefore,  is  within  the  principle  of  Levy  v. 
Langridge.  [Coleridge,  J. — Suppose  a  person,  coming  from  abroad,, 
pablishes  a  false  account  of  a  mining  district :  could  any  party  going 
oat  in  consequence,  and  suffering  loss,  be  entitled  to  sue  ?]  Not  unless 
it  were  shown  that  the  misrepresentation  was  fraudulently  intended  to 
produce  the  injurious  result,  and  produced  it  in  fact.  Here  all  those 
circumstances  concur. 

Needham^  in  reply. — The  count  on  contract  cannot  be  supported  con- 
sistently with  any  reasonable  view.  Is  it  to  be  a  floating  contract  with 
each  successive  bearer  ?  Can  each  recover  though  a  previous  bearer  has 
recovered  ?  If  so,  how  much  ?  From  whom  does  the  consideration  move 
at  the  time  of  the  contract  ?  The  case  of  the  endorsement  of  a  bill 
depends  upon  the  law  merchant :  the  contract  is  not  transferable  where 
the  instrument  endorsed  is  not  within  the  law  merchant ;  and,  accord- 
ingly, the  action  does  not  then  lie ;  *Howard  v.  Shepherd,  9  r^t^o/* 
Com.  B.  297  (E.  C.  L.  R.  vol.  67).  As  to  the  second  count,  a  '- 
lecturer  might  as  well  be  held  liable  to  every  one  who  heard  him,  if  he 
stated  an  untruth.  [Lord  Campbell,  C.  J. — Fraudulently,  and  with 
the  intent  to  produce  the  evil.]  The  action  would  not  lie  unless  he 
meant  to  produce  the  evil  to  the  particular  individual,  as  in  Levy  r. 
Langridge.  A  man  building  an  unsafe  carriage  is  not  liable  for  the 
harm  which  occurs  to  every  one  who  may  be  injured  by  riding  in  it ; 
Winterbottom  v,  Wright,  10  M.  4  W.  109,t  where  Lord  Abinger  com- 
plains that  the  decision  in  Levy  v.  Langridge  had  been  misapplied. 

Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  on  the  first  count  in  the  declaration  the 
defendant  is  entitled  to  our  judgment.  This  count  proceeds  entirely 
for  a  breach  of  contract :  and,  unless  it  discloses  a  valid  contract 
between  the  plaintiff  and  the  defendant,  it  cannot  be  supported. 

The  breach  alleged  is,  that  the  defendant  has  not  paid  the  plaintiff 
the  half-yearly  dividends  pn  the  shares  of  which  the  plaintiff  became 


486  GERHARD  v.  BATES.    T.  T.  1853. 

the  pnrohaser  and  the  bearer,  nor  repaid  the  plaintiff  the  sam  of  12i. 
6(2.  on  each  of  the  said  sharee.  We  must  therefore  see  whether  the 
count  shows  a  promise  by  the  defendant  to  the  plaintiff  so  to  do,  and  a 
good  consideration  for  the  promise.  There  is  no  express  allegation  of 
any  such  promise ;  nor  do  we  think  there  is  an  allegation  of  any  facts 
from  which  such  a  promise  is  to  be  implied*  The  count  alleges  that 
*4R71  ^^^  defendant,  being  «one  of  the  ^original  promoters  and  a 
-'  managing  director  of  the  said  Company,"  <<in  offering  the  twelve 
thousand  shares  to  the  public,"  had  «  guarantied  and  promised  to  the 
bearers  of  the  said  twelve  thousand  shares  at  12«.  6(2.  per  share  a  mini- 
mum annual  dividend  of  88  per  cent.,  payable  in  half-yearly  dividends** 
a  upon  each  of  such  shares ;  and  that  the  said  guarantee  and  promise 
should  remain  in  force  until  the  said  12s.  6d.  per  share  should  be  thus 
repaid  to  such  bearers  of  the  said  twelve  thousand  shares ;"  and  that 
.  the  plaintiff  afterwards  <<  became  and  was  the  purchaser  and  bearer  of 
two  thousand  five  hundred  of  the  said  twelve  thousand  shares,  at  12«. 
6(2.  each,  and  took  the  same  upon  the  faith  of  the  said  guarantee  and 
promise."  But  this  is  laid  as  a  promise  ^  to  the  bearers  of  the  said 
twelve  thousand  shares  at  12s.  6cL  per  sfaarey"  not  to  all  persons  who 
might  thereafter  under  any  circumstances  become  purchasers  of  the 
shares  at  12s.  6c2.  a  share  from  any  other  persons.  The  count  does  not 
even  say  that  the  shares  were  transferable.  We  were  called  upon  to 
assume  that  such  was  the  nature  of  the  shares,  according  to  the  eonsti^ 
tution  of  the  Company,  because  the  company  is  stated  to  be  <<upa&  a 
certain  principle  known  as  a  Soci^t^  Anooyme :"  but  we  cannot  take 
judicial  notice  that  the  term  has  any  such  meaning. 

There  likewise  seems  to  us,  as  between  those  parties,  to  be  an  entire 
want  of  consideration  for  the  promise.  It  is  not  stated,  nor  does  it 
appear,  that,  from  the  plaintiff's  buying  and  becoming  bearer  of  these 
ahares,  any  benefit  accrued  to  the  defendant,  or  that,  at  the  time  when 
the  contract  is  supposed  to  have  been  entered  into,  any  prejudice 
accrued  to  the  plaintiff.  A  prejudice  to  the  promisee,  incurred  at  the 
^AQQ-}  Ye({\iest  of  the  *promisor,  may  be  a  consideration,  as  well  as  a 
-'benefit  to  the  promisor  proceeding  from  the  promisee:  but  this 
must  be  a  prejudice  on  entermg  into  the  contract,  not  a  prejucKce  from 
the  breach  of  it. 

An  attempt  was  made  to  liken  this  case  to  WiHiams  v.  Carwardine, 
4  B.  &  Ad.  621  (E.  C.  L.  B.  vol.  24),  and  the  class  of  cases  in  which 
it  has  been  held  that  an  action  may  be  maintained  for  a  reward  offered 
in  a  public  advertisement:  but  in  these  cases  there  is  a  distinct  promise 
to  any  one  who  shall  make  the  discovery ;  and  there  is  a  good  con- 
sideration for  the  promise  in  the  benefit  to  accrue  to  the  promisor,  as 
iu  showing  that  he  is  heir  at  law  to  a  person  who  died  seised  of  real 
property  and  intestate,  or  prejudice  to  the  promisee,  as  that  he  shall 
entitle  himself  to  the  reward  by  voluntarily  coming  forward  as  a  wit- 
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ness.  Those  cases,  although  not  now  to  bo  questioned,  are  somewhat 
anomalous;  and  the  party  who  makes  the  discovery  might  perhaps  have 
been  permitted  to  sue  for  work  and  labour  done  and  performed  at  the 
request  of  the  defendant,  the  sum  stated  in  the  advertisement  being 
used  as  evidence  of  what  ought  to  be  recovered  on  a  quantum  meruit. 
Bat  here  there  is  nothing  to  show  any  request  by  the  defendant  to  the 
plaintiff:  no  privity  is  established  between  them ;  and  there  is  neither 
promise  nor  consideration  to  establish  a  valid  contract. 

On  the  second  count,  however,  we  are  of  opinion  that  the  plaintiff 
is  entitled  to  our  judgment.  This  count  is  founded  on  a  deceitful  repre- 
sentation, not  on  contract.  Now  we  consider  it  clear  law,  that,  if  A. 
fraudulently  makes  a  representation  which  is  false,  and  which  he  knows 
to  be  false,  to  B.,  meaning  that  S.  shall  *act  upon  it,  and  B.,  p^r^on 
believing  it  to  be  true,  does  act  upon  it,  and  thereby  suffers  a  ^ 
damage,  B.  may  maintain  an  action  on  the  case  against  A.  for  the 
deceit ;  there  being  here  the  conjunction  of  wrong  and  loss  entitling 
the  injured  and  suffering  party  to  a  compensation  in  damages ;  Com. 
Dig.  Action  upon  the  Case  for  a  Deceipt^  (A  9),  (A.  10). 

Had  it  been  alleged  in  the  second  count  that  the  defendant,  meaning 
to  deceive  and  injure  the  plaintiff,  and  to  induce  him  to  purchase  shares 
in  the  Company  under  the  belief  that  it  was  a  safe  and  profitable  un- 
dertaking, fraudulently  delivered  to  the  plaintiff  the  prospectus  con- 
taining the  false  representation,  which  the  defendant  then  knew  to  be 
false,  whereby  the  plaintiff  was  induced  to  purchase  the  shares  at  12«. 
6ei.  each,  which  were  then  of  no  value  whatever,  and  thereby  lost  the 
price  he  paid  for  them,  there  can  be  no  doubt  that  the  count  would 
have  been  sufficient.     The  allegations  which  it  does  contain  appear  to 
us  to  be  equivalent.     After  stating  the  formation  of  the  Company,  and 
that  twelve  thousand  shares  were  to  be  appropriated  and  offered  to  the 
public  at  128.  6d,  a  share,  it  alleges  that  the  defendant,  «« intending  to 
defraud,  deceive,  and  injure  the  public,  and  to  cause  it  to  be  publicly 
represented  and  advertised  that  the  said  Company  was  likely  to  be  a 
safe  and  profitable  undertaking,  and  also  to  deceive  the  public  who 
might  become  purchasers  of  the  said  twelve  thousand  shares,  and  to 
induce  them   to   become  such   purchasers,   falsely,  fraudulently,  and 
deceitfully  caused  and  procured  it  to  be  publicly  advertised  and  made 
known,  in  and  by  a  certain  prospectus,"  &c.     If  the  plaintiff  had  only 
further  averred  that  afterwards,  having  seen  the  prospectus,  he  was 
induced  to  purchase  *the  shares,  objection  might  have  been  made  r^i^^qA 
that  a  connexion  did  not  sufficiently  appear  between  the  act  of  ^ 
the  defendant  and  the  act  of  the  plaintiff  from  which  the  loss  arose : 
but  the  second  count  goes  on  expressly  to  aver  «<  that  the  defendant, 
by  means  of  the  said  false,  fraudulent,  and  deceitful  pretences  and 
representations,''  <«  wrongfully  and  fraudulently  induced  the  plaintiff  to 
become  the  purchaser  and  bearer,  and  plaintiff  did  then  and  by  reason 
VOL.  n.— 89  2  0  2 
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thereof  actually  become  the  purchaser  and  bearer,  of  two  thousand  firo 
hundred  of  the  said  twelve  thousand  shares,  at  128.  6(2.  per  share,"  &c. : 
and  alleges  the  loss  sustained  to  have  been  the  direct  consequence  of 
the  defendant's  act.  Thus  the  wrong  and  the  loss  are  clearly  concate- 
nated as  cause  and  effect. 

The  defendant's  counsel  argued  that  the  second  count  did  not  contain 
any  sufficient  allegation  of  a  false  pretence.  But  we  conceive  the  pur- 
port of  the  second  count  respecting  the  guarantee  to  be,  that  the  de- 
fendant, knowing  this  Company  to  be  a  bubble  company,  and  that  no 
dividend  would  ever  be  paid  upon  the  shares,  fraudulently  pretended  to 
guaranty  to  the  bearers  of  shares  a  minimum  annual  dividend  of  3o 
per  cent.,  to  induce  persons  to  purchase  the  shares  from  the  Company, 
of  which  he  was  a  promoter  and  director  :  «  whereas,  in  truth  and  in 
fact,  at  the  time  of  the  making  the  said  statement,  the  same  was  false 
and  fraudulent,  to  the  knowledge  of  the  defendant ;  and  the  defendant 
had  no  ground  whatever  for  offering  such  guarantee,"  &c.  If  the  pre- 
tence was  supposed  to  be  merely  that  a  guarantee  had  been  given,  still 
the  count  alleges  that  the  pretence  was  false  and  fraudulent  to  the 
knowledge  of  the  defendant,  and  that  the  defendant  thereby  fraudu- 
*4.Qn  ^®^*^y  iocluced  the  plaintiff  to  purchase  *the  shares,  whereby  the 
-*  loss  has  accrued.  This  construction  of  the  allegation  would  onl; 
vary  the  evidence  by  which  it  is  to  be  established. 

It  was  strongly  urged,  against  the  sufficiency  of  the  second  count,  that 
no  privity  was  shown  to  exist  between  the  parties,  and  that  such  privity 
was  necessary,  as  the  action  did  not  arise  from  any  public  wrong  or  tlif 
neglect  of  any  public  duty.  But  in  Levy  v.  Langridge,  4  M.  &  W.  33S,t 
Winterbottom  v,  Wright,  10  M.  &  W.  109,t  and  the  other  cases  referred 
to  on  this  head,  the  alleged  cause  of  action  arose  in  respect  of  con  tracts 
or  from  negligence  imputed  to  the  defendant,  whereby  the  plaintiff  vas 
damnified :  and  the  doctrine  there  laid  down  cannot  apply  to  an  action 
founded,  irrespectively  of  contract,  upon  a  false  representation  fraudu 
lently  made  by  the  defendant  to  the  plaintiff  for  the  purpose  of  inducing 
the  plaintiff  to  act  upon  it,  the  plaintiff  showing  that  by  so  acting  upoo 
it  he  had  suffered  damage.  Under  such  circumstances',  although  the 
parties  be  entire  strangers  to  each  other,  the  action  lies :  and  it  would 
be  strange  if  a  man  who  has  so  suffered  damage  from  the  wrongful  act 
of  another  were  without  remedy. 

Upon  the  whole,  we  think  that  there  ought  to  be  judgment  for  the 
defendant  on  the  first  <;ount  and  for  the  plaintiff  on  the  second. 

Judgment  accordingly. 

Theauthorof  A  letter,  written  with  the  fVauda-  indiTidual  waa  had  in  riew  at  the  time  of  thf 

lent  intent  to  enable  a  person  to  obtain  goods  writing  of  the  letter:  Addington  v.  Allen,  11 

on  credit,  is  answerable  to  the  party  ii^ared  if  Wendell,  375 ;  WindoTer  v.  Robbins,  2  Trier,  1  ,' 

goods  are  obtained  by  means  of  suoh  lettej,  and  Weatherford  v.  Fishbaok,  3  Scam.  170;  Yooag 

the  vendor  is  defrauded,  although  no  particular  v.  Hall,  4  Georgia,  95. 
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♦ARCHIBALD  CAMPBELL  TAJT,  appellant,  v.  The  Local  ^^.^^ 
Board  of  Health  of  the  City  of  CARLISLE,  respondents.  ^ 
Junei. 

The  proriM  in  leot  88  of  the  Public  Health  Act,  1848  (11  A  13  VicL  o.  63,  that  if  any  kind  of 
property  before  the  passing  of  the  Act  has  been  exempt  from  rating  by  any  Local  Act,  in 
respect  of  purposes  for  which  district  rates  may  be  levied  under  the  Public  Health  Act,  1848; 
the  same  kind  of  property,  in  respect  of  the  same  purposes,  and  to  the  same  extent,  shall  be  ^ 
exempt  from  district  rates  under  the  last-mentioned  Act),  applies  only  to  exemptions  in 
respect  of  the  nature  of  the  property.  Noty  therefore  to  property  exempt,  under  a  local  Act, 
in  respect  merely  of  its  locality.  Although  the  property,  so  locally  situate,  was  exempt  from 
poor  rate. 

A  SPECIAL  case  was  stated,  under  stat.  12  &;  18  Vict.  c.  45,  s.  11,  for 
the  opinion  of  this  Court,  which  was  substantially  as  follows.  By  stat. 
44  6.  3,  c.  Iviii.  (local  and  personal,  public),  *'  for  lighting  the  streets, 
lanes,  and  other  public  passages  and  places,  within  the  city  of  Carlisle, 
m  the  county  of  Cumberland,  and  the  suburbs  of  the  said  city;  for 
paving  the  footpaths  of  the  streets  of  the  said  city  and  suburbs ;  and  for 
otherwise  improving  the  said  city"  (and  which  act  is  hereinafter  called 
"The  Carlisle  Lighting  and  Paving  Act"),  The  Mayor,  Recorder,  and 
Aldermen  of  the  City  of  Carlisle,  the  Dean  and  Chapter  of  Carlisle,  and 
certain  other  persons  therein  named,  and  their  successors  (to  be  elected 
as  m  the  said  Act  mentioned),  were  appointed  Commissioners  for  putting 
the  said  Act  in  ezecntiot. 

By  section  33  of  the  said  Act  it  was  enacted  that  the  Commissioners 
should  yearly  appoint  two  or  more  inhabitants  or  residents  within  the 
said  city  of  Carlisle,  or  the  suburbs  thereof,  to  be  assessors  and  collectors 
vithin  the  said  city  and  suburbs,  in  order  to  raise  money  for  the  purposes 
of  the  Act. 

*By  sect.  35  it  was  enacted  that  the  said  assessors  should  be,  r^K^qn 
and  they  were  thereby,  empowered  and  required,  respectively,  ^ 
to  make  and  settle  an  equal  yearly,  half-yearly,  or  quarterly  pound  rate 
or  rates,  assessment  or  assessments,  as  by  the  said  Commissioners 
should  be  ordered  and  directed,  upon  all  and  every  occupier  or  occu- 
piers of  any  messuage,  dwelling-house  or  buildings,  or  any  messuages, 
dwelling-houses  or  buildings,  gardens,  or  other  hereditaments,  situate 
within  the  said  city  or  suburbs  ;  such  rate  or  rates,  assessment  or  assess- 
ments, not  to  exceed  in  the  whole  in  any  one  year  one  shilling  in  the 
pound  on  the  improved  yearly  value  of  the  said  messuages,  &c. :  such 
yearly  value  to  be  from  to  time  settled  according  to  the  respective  value  , 
at  which  such  messuages,  &c.,  should  be  respectively  rated  for  the  relief 
of  the  poor,  except  in  respect  of  the  messuages,  dwelling-houses  or 
buildings,  gardens,  or  other  hereditaments,  situate  within  the  Abbey  of 
the  said  city,  or  the  precincts  thereof;  and  which  messuages,  dwelling- 
houses  or  buildings,  gardens  or  other  hereditaments,  so  situate,  should 
be  rated  and  assessed  equally  with  messuages,   dwelling-houses  or 
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buildings,  gardens,  or  other  hereditaments,  situate  in  other  parts  of  the 
said  city  or  suburbs. 

By  sect.  42  it  was  enacted  that  no  person  should  be  rated  on  account 
of  any  gardens,  garden  grounds  or  orchard  within  the  said  city  of  Car- 
lisle, or  the  suburbs  thereof,  during  the  time  they  should  be  occupied 
for  the  purpose  only  of  selling  the  fruit  and  produce  thereof,  or  for  or 
on  account  of  any  arable  meadow  or  pasture  ground  held  or  occupied 
within  the  said  city  of  Carlisle,  or  the  suburbs  thereof;  nor  should  any 
person  be  rateable  by  virtue  of  the  said  Act  for  or  in  respect  of  any 
♦4.Q4.1  ^^^^^  ^^  trade,  money  or  personal  estate,  or  for  or  in  *re8pect  of 
^  any  public  building  or  buildings,  or  places  for  religious  worship, 
anything  in  that  Act  contained  to  the  contrary  notwithstanding. 

By  sect.  49  it  was  enacted  that  all  moneys  arismg  by  the  rates  and 
assessments  by  that  Act  thereinbefore  directed  to  be  made  and  levied, 
should  be  applied  to  and  for  the  defraying  of  the  expenses  of  purchasing 
and  setting  up  a  sufficient  number  of  lamps  for  lighting  the  said  streets 
and  lanes,  and  other  public  passages  and  places  within  the  said  city, 
and  the  suburbs  thereof,  and  of  repairing  and  maintaining  the  lamps  so 
to  be  erected  and  set  up  by  virtue  of  that  Act,  and  for  lighting  and 
supplying  the  same  with  all  proper  materials,  and  for  the  other  pur- 
poses in  that  Act  mentioned  and  expressed. 

By  sect.  55  it  was  enacted  that  the  Commissioners  should  and  might, 
from  time  to  time,  and  at  all  times  after  the  passing  of  that  Act,  direct 
and  order  the  present  or  future  pavements  of  the  footpaths  of  such  of 
the  streets  and  lanes  within  the  said  city  of  Carlisle,  and  the  suburbs 
thereof,  except  the  footpaths  within  the  Abbey  of  the  said  city  and  the 
precincts  thereof,  as  the  said  Commissioners,  at  any  meeting  or  meet- 
ings to  be  called  for  that  purpose,  should  think  proper,  to  be  taken  up: 
and  the  said  footpaths  to  be  raised,  lowered,  altered  and  repaired,  or 
new  paved,  or  to  be  laid  with  flag  or  broad  paving  stones,  as  to  them 
should  seem  fit. 

By  sect.  62  it  was  enacted  that  nothing  in  the  said  Act  contained 
should  authorize  the  said  Commissioners,  or  their  successors,  to  exercise 
any  of  the  powers  vested  in  them  by  the  said  Act  within  the  Abbey  of 
the  said  city  and  precincts  of  the  said  Abbey  otherwise  than  was  there- 
inafter directed,  or  to  make  or  levy  any  rate  or  rates  upon  the  Dean 
and  Chapter  of  the  Cathedral  "'Church  of  the  said  city,  or  their 
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successors,  for  or  in  respect  of  messuages  or  tenements  situate 


snd  being  in  the  Abbey  of  the  said  city  or  the  precincts  thereof :  bat 
that  the  Dean  and  Chapter,  and  their  successors,  should  be  Commis- 
sioners for  executing  the  several  clauses,  powers  and  matters  therein 
contained,  in  respect  to  the  Abbey  of  the  said  city,  and  the  messuages 
and  hereditaments  situate  therein,  or  within  the  precincts  thereof,  in 
case  the  Dean  and  Chapter  should  think  proper  to  execute  the  same. 
By  sect.  68  it  was  enacted  that,  in  case  the  Dean  and  Chapter  ^ould 
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neglect  or  refuse  to  execute  all  or  any  of  the  powers,  clauses,  or  mat- 
ters therein  contained,  for  the  space  of  fourteen  days  next  after  a  notice 
in  writing,  the  Commissioners  thereinbefore  appointed  for  the  purpose 
of  executing  the  general  powers  of  the  said  Act  should  make  complaint 
of  such  neglect  or  refusal  to  the  justices  of  the  peace  at  any  general 
or  quarter  session  of  the  peace  for  the  county  of  Cumberland ;  and  the 
said  justices,  at  such  session,  should  hear  and  determine  the  matter  of 
such  complaint :  and,  if  they  should  judge  the  said  complaint  to  be 
reasonable,  should  award  such  sum  of  money  or  penalty  against  the 
Dean  and  Chapter  as  to  the  said  justices  should  seem  reasonable 
and  sufficient  to  enforce  the  due  execution  of  all  or  any  of  the  clauses 
and  powers  directed  to  be  carried  into  execution  by  the  Dean  and 
Chapter. 

By  sect.  64  the  Commissioners  had  power  to  contract  for  lamps,  to 
fix  and  set  up  in  the  said  city  and  suburbs. 

By  sect.  66  the  property  in  such  lamps  was  vested  in  the  Commis- 
Bioners. 

After  the  passing  of  stat.  6  &  6  W.  4,  c.  76,  all  the  powers  vested 
by  the  said  Carlisle  Lighting  and  Paving  *Act  in  the  above-men-  r-^^Q^f, 
tioned  Commissioners  for  executing  the  provisions  of  the  last-  '- 
mentioned  Act  were,  in  the  year  1889,  under  sect.  75  of  stat.  5  &  6  W. 
4,  c.  76,  duly  transferred  to  the  body  corporate  of  the  city  of  Carlisle. 
And,  at  a  meeting  of  the  council  of  the  said  city,  held  on  9th  July,  1839, 
the  following  order  was  made. 

"  Ordered :  that  in  pursuance  of  the  87th  section  of  the  Municipal 
Corporation  Act,  such  parts  of  this  borough  as  are  not  now  within  the 
provisions  of  the  Lighting  and  Paving  Act  for  the  City  of  Carlisle,  and 
the  suburbs  thereof,  shall,  from  and  after  the  10th  day  of  July  instant, 
be  taken  to  be  within  the  provisions  of  the  said  Act,  so  far  as  relates 
to  the  lighting  of  such  parts  of  the  borough,  and  to  any  rates  by  the 
said  Act  authorized  to  be  raised  for  the  purpose  of  lighting." 

After  the  passing  of  the  Public  Health  Act,  1848,(a)  and  the  Public 
Health  Supplemental  Act,  1849,(6)  a  Provisional  Order  of  the  General 
Board  of  Health  for  the  application  of  the  Public  Health  Act,  1848,(a) 
to  the  said  city  of  Carlisle  was  made  by  the  said  Board,  and  was  sub- 
sequently confirmed  and  made  absolute  by  the  Public  Health  Supple- 
mental Act,  1850  (No.  8).(<?) 

The  said  Provisional  Order  recited,  as  the  fact  was  and  is,  that,  upon 
the  petition  of  not  less  than  one  tenth  of  the  inhabitants  rated  to  the 
relief  of  the  poor  of  and  within  the  city  of  Carlisle  and  within  the 
boundaries  of  the  said  city  as  fixed  for  the  purposes  of  the  Municipal 
Corporation  Act  (the  number  of  such  petitioners  exceeding  thirty),  the 
General  Board  of  Health,  appointed  for  the  purposes  of  the  Public 
Health  Act,  1848,(a)  had  directed  a  superintending  inspector  to  visit 

(a)  11  k  12  Viot  0.  AS.        (6)  12  k  13  Yiot  o.  94.        (e)  13  A  U  Vict  e.  108. 
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the  said  city,  so  bounded  as  aforesaid ;  who  had  accordingly  yisited 
*dQ7l  *^^^  same,  and  reported  to  the  said  Soard  upon  the  matters  as 
-*  in  the  said  Provisional  Order  mentioned. 
And  such  provisional  order  did  then  proceed  to  provide : 

1.  That,  from  and  after  the  passing  of  any  Act  of  Parliament  con- 
firming that  Order,  the  Public  Health  Act,  1848,  and  every  part  thereof, 
except  the  50th  section,  should  apply  to,  and  be  in  force  within  and 
throughout,  the  entire  area,  places,  and  parts  of  places  comprised  within 
the  boundaries  of  the  said  city  of  Carlisle,  as  the  same  were  fixed  for 
the  purposes  of  the  said  Act  for  the  regulation  of  Municipal  Corpora- 
tions in  England  and  Wales :  and  that  the  said  city  and  places,  and 
parts  of  places,  should  be  and  constitute  one  district  for  the  purposes 
of  the  said  Public  Health  Act. 

2.  That  the  Mayor,  Aldermen,  and  Citizens  of  the  said  city  of  Carlisle 
should  be,  by  the  council  of  the  said  city,  within  and  for  the  said  dis- 
trict constituted  as  aforesaid,  the  Local  Board  of  Health  under  that  Act. 

3.  That  the  whole  of  the  hereinbefore  mentioned  local  Act,  called 
The  Carlisle  Lighting  and  Paving  Act,  except  the  sections  numbered 
64  and  65  (which  said  sections  empower  the  Commissioners  to  contract 
for  a  sufScient  number  of  lamps,  and  for  lighting  the  same,  and  also 
impose  penalties  on  persons  damaging  the  lamps),  should  be  repealed. 

4.  That,  from  and  after  the  passing  of  any  Act  of  Parliament  con- 
firming that  Order,  all  the  powers,  authorities,  and  duties  of  the  Com- 
missioners for  the  time  being  constituted  and  appointed  for  patting  the 
said  local  act  into  execution,  and  of  their  treasurers,  clerks,  assessors, 
collectors,  receivers,  surveyors,  and  other  officers  and  persons,  should 
wholly  cease  and  determine. 

MQ81  *^'  T^\i^t  such  of  the  said  powers,  authorities  and  duties  as 
-'  were  granted  or  imposed  by  so  much  of  the  said  local  Act  as 
should  not  be  repealed,  according  to  the  provisions  of  the  said  Order, 
and  so  far  as  the  same  were  not  repugnant  to  or  inconsistent  with  the 
said  Public  Health  Act,  or  the  said  Order,  should  be  transferred  to  and 
be  had  and  exercised  by  the  said  Local  Board  of  Health,  and  in  the 
same  manner,  as  nearly  as  might  be,  as  if  such  powers,  authorities, 
privileges,  and  duties  had  been  granted  or  imposed  by  the  said  Public 
Health  Act. 

6.  That  the  Local  Board  should  be  the  Commissioners  for  executing 
such  parts  of  the  said  local  Act  as  should  not  be  repealed  according  to 
the  provisions  of  the  said  Order. 

On  28th  October,  1851,  the  appellant  was  the  occupier  of  a 
dwelling-house,  situate  within  the  Abbey  of  the  city  of  Carlisle,  and 
within  the  district  of  the  Carlisle  Local  Board  of  Health ;  and,  as  such 
occupier  of  the  said  dwelling-house,  was  rated  by  the  said  Local  Board 
in  a  general  district  rate  made  on  the  day  and  year  last  above  mentioned, 
under  and  in  pursuance  of  the  provisions  of  the  above-mentioned  statutes 
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and  orders,  for  the  purpose  of  defraying  the  expenses  of  lighting  the 
said  district.  The  said  Abbey  or  Cathedral  precinct  is  a  plot  of  ground 
in  the  city  of  Carlisle,  of  about  five  acres  in  extent,  and  is  wholly 
situate  within  the  ancient  limits  of  the  said  city.  It  contains  within  it& 
limits  the  Cathedral  Church  of  Carlisle,  the  chapter-house,  and  Cathedral 
library,  and  several  dwelling-houses,  namely,  the  Deanery  and  the  resi- 
dence houses  of  the  canons,  with  gardens  attached  to  such  houses,  and 
gardens  being  severally  in  the  occupation  of  the  individual  members  of 
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the  Chapter  of  the  said  church.  It  *also  contains  a  porter's 
lodge,  and  offices  in  the  occupation  of  the  Dean  and  Chapter ;  a 
school-house,  which  is  in  the  occupation  of  the  master  of  the  Carlisle 
Grammar  School,  who  is  an  officer  of  the  Chapter ;  a  dwelling-house 
and  premises,  usually  let  to  a  tenant  from  year  to  year ;  a  yard  and 
stables,  held  by  a  lessee  of  the  said  Dean  and  Chapter ;  and  three  houses 
recently  erected  as  residence  houses  for  the  incumbents  of  the  parish 
of  St.  Mary  Carlisle,  and  the  district  churches  of  Christ  Church  and 
Trinity  Church  in  the  said  city,  and  now  in  the  respective  occupations 
of  the  present  incumbents  of  the  said  parish  and  churches.  The  said 
district  of  the  Abbey  is  also  surrounded  by  a  wall,  with  gates  that  are 
closed  at  night,  and  at  the  will  and  pleasure  of  the  Dean  and  Chapter. 
No  right  of  public  way,  either  for  horses,  carriages,  or  pedestrians, 
exists  over  any  part  of  the  same  precinct:  and  the  freehold  of  the  same 
is  vested  in  the  said  Dean  and  Chapter  and  their  successors. 

The  question  for  the  opinion  of  this  Court  is,  Whether  the  said  dwell- 
ing-house, situate  and  being  within  the  said  Abbey,  was  liable  to  be 
assessed  to  the  said  rate  for  defraying  the  expenses  of  lighting  the  said 
district. 

If  the  Court  shall  be  of  opinion  that  the  said  dwelling-house  was  liable 
to  be  assessed  to  the  said  rate  as  aforesaid,  the  said  general  district  rate 
is  to  be  confirmed.  But,  if  the  Court  shall  be  of  opinion  that  the  said 
dwelling-house  was  not  liable  to  be  assessed  as  aforesaid,  then  the  said 
general  district  rate  is  to  be  amended  by  striking  out  the  assessment  on 
the  appellant.  And  the  appellant  and  respondents  agree  that  a  judgment 
in  conformity  with  the  decision  of  this  Court,  and  for  such  costs  as  this 
Court  shall  adjudge,  may  be  entered  on  motion  by  either  party  at  the 
General  Quarter  Sessions  *of  the  peace  in  the  county  of  Cumber-  r^cAo 
land  next  or  next  but  one  after  such  decision  shall  have  been  ^ 
given. 

r.  P.  E.  Thompson,  for  the  respondents. — The  property  was  rateable. 
The  question  arises  upon  the  third  proviso  in  sect.  88  of  The  Public 
Health  Act,  1848  (11  k  12  Vict.  c.  63),  which,  after  provision  made  for 
the  rating  of  such  property  as  already  is  assessable  to  the  relief  of  the 
poor,  enacts :  "  That  if  within  any  district  or  part  of  a  district  any  kind 
of  property  shall  before  the  passing  of  this  Act  have  been  exempted 
from  rating  by  any  local  Act,  in  respect  of  all  or  any  of  the  purposes 
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for  which  general  or  special  rates  may  be  made  under  this  Act,  the  same 
kind  of  property  shall,  in  respect  of  the  same  purposes,  and  to  the  same 
extent  within  the  parts  to  which  the  exemption  applies,  but  not  farther 
or  otherwise,  be  exempt  from  assessment  to  any  general  or  special  district 
rates  under  this  Act/'  The  appellants  will  contend  that  by  sects.  35 
and  62  of  the  local  Act,  44  G.  3,  c.  Iviii.,  the  property  within  the  Abbey 
was  exempt  from  rates  for  lighting  the  district ;  and  that,  consequently, 
such  property  is  within  the  proviso  of  sect.  88  of  The  Public  Health 
Act,  1848.  But,  first,  the  proviso  applies,  not  to  property  which  has 
been  exempted  as  lying  within  certain  districts,  but  to  property  which  is 
of  some  particular  nature,  and  exempted  from  rate  in  that  character. 
This  was  the  view  taken  by  this  Court  in  Guardians  of  Chelmsford  Union 
*'^on  ^'  Chelmsford  Local  Board  of  Health.(a)  Now  the  ^exemption, 
-'  if  it  be  one,  in  stat.  44  G.  8,  c.  Iviii.,  is  of  all  property  within  a 

(a)  The  Guardians  of  the  CHELMSFORD  UI7I0X  v.  The  Looal  Boaid  of  Health  for 
CHELMSFORD.    May  4,  1862. 

This  was  an  action  of  repleyin,  in  which,  hy  consent  of  parties,  a  special  case  was  atated  for 
the  opinion  of  this  Court.  It  appeared  that  in  1789  an  Act  of  Parliament  passed,  29  G.  3,  c.  44 
(not  printed  at  length  in  the  Statutes  at  Large),  "  for  paring  the  footways  of  the  sereral  streets, 
public  passages,  and  places,  within  the  town  of  Chelmsford,  and  hamlet  of  Monlsham,  in  the 
parish  of  Chelmsford,  in  the  County  of  Essex ;  and  for  cleansing,  lighting,  and  watching  the  said 
town  and  hamlet ;  and  for  removing  and  preventing  nuisances,  annoyances,  and  encroachmenti 
therein."  Sect  11  gave  Commissioners,  appointed  by  the  Act»  power  to  pave  footways  within 
certain  limits,  and  to  cause  the  several  streets  and  other  public  passages  and  pUces  within  the 
town  of  Chelmsford  and  hamlet  of  Moulsham  to  be  lighted,  watched,  and  cleansed.  Sect  24  of 
that  Act  empowered  the  Commissioners  to  lay  rates  upon  the  "  tenants  or  occupiers  of  all  hoaxes, 
buildings,  gardens,  tenements,  snd  other  hereditaments  and  estates  which  lie  within  the  said 
town  and  hamlet,"  towards  answering  and  defraying  the  charges  and  expenses  of  carrying  the 
purposes  of  the  Act  into  execution.  Sect  28  contained  the  following  proviso:  "Provided  aldo, 
That  no  person  shall  be  subject  to  the  payment  of  any  rate  or  assessment  by  virtue  of  this  Act, 
for  or  in  respect  of  any  lands,  hop-grounds,  or  garden-grounds,  other  than  such  gardens  as  are 
adjoining  to,  and  let  or  occupied  with  any  messuage  or  tenement  within  the  said  town  or  hamlet 
subject  or  liable  to  be  rated  by  this  Act,  or  of  any  tithes,  or  any  moduses  or  other  payments  in 
lieu  of  tithes ;  and  that  no  person  shall  be  subject  to  the  payment  of  any  rate  or  assessment  by 
virtue  of  this  Act  for  or  in  respect  of  any  houses,  buildings,  gardens,  tenements,  or  other  hen- 
ditaments  or  estates  within  the  said  parish  of  Chelmsford,  situate  in,"  Ac,  "  or  at  a  greater 
distance  from  the  parish  church  of  Chelmsford  aforesaid  than,"  Ae.  (stating  certain  limits,  which 
did  not,  however,  in  their  terms  appear,  nor  were  stated  in  the  case,  to  be  identical  with  those  in 
sect  1 1).  Another  act  was  also  referred  to  in  the  case,  3  G.  4,  c.  lix.  (local  and  personal,  public), 
''  for  altering  and  enlarging  the  powers  of  an  Act,"  Ac.  (the  Act  before  mentioned) :  but  no  stress 
was  laid  upon  this  later  Act  in  the  argument  or  judgment  In  1850,  upon  petition  of  the 
inhabitants  of  Chelmsford,  a  Provisional  Order  was  made,  directing  that,  from  and  after  the 
passing  of  any  Act  confirming  the  order.  The  Public  Health  Act,  1848  (except  sect  50),  should 
apply  and  be  in  force  throughout  the  entire  area  comprised  within  the  boundaries  of  the  parish 
of  Chelmsford ;  that  the  local  Acts  (with  exceptions  not  here  material)  should  be  repealed,  and 
that  the  powers  and  duties  of  the  Commissioners,  so  far  as  not  inconsistent  with  The  Public 
Health  Act,  1848,  or  any  by-law  to  be  made  thereunder,  or  that  Order,  should  be  transferred  to 
the  Local  Board  of  Health.  The  Provisional  Order  was  confirmed  by  The  Public  Health  Supple- 
mental Act,  1850  (13  A  14  Vict  o.  32).  Afterwards,  in  1851,  a  general  district  rate  wss  made 
by  the  Local  Board  of  Health,  under  which  the  Union  workhouse  belonging  to  the  plaiutifis  was 
assessed.  This  house  was  situated  in  the  part  of  the  parish  of  Chelmsford  excluded  from  rate- 
ability  by  sect  28  of  stat  29  G.  3,  c.  44.  The  plaintiffs  refused  to  pay  the  rate :  whereupon, 
under  a  warrant  of  justices,  a  distress  was  levied  for  the  rate.  The  question  for  the  Court  was. 
Whether  the  plaintiff's  were  rateable  in  respect  of  this  workhouse. 

Budtley  was  heard  for  the  plaintiffs,  and  Channellf  Seijt,  for  tiie  defendant^.*— Reference  was 
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particular  district,  not  of  a  particular  *kind  of  property.     If  the 
appellant  succeeds,  the  inhabitants  of  the  precinct  will  obtain  the 


[*602 


mtde  to  Rex  r.  The  Manchester  and  Salford  Water  Works  Company,  1  B.  A  C.  630  (B.  C.  L.  R. 
vol  8);  19  Yin.  Abr.  519,  526,  tit  Statutet  (E.  6),  pi.  81,  137. 

Lord  Campbell,  C.  J. — It  seems  to  me  that  the  Proyisional  Order,  which  has  now  the  effect 
of  a  statDte,  removes  all  difficttlty,  and,  when  read  with  the  enactment,  works  Justice.  If  the 
Baud  of  Health  could  not  make  an  order  extending  to  all  the  parish,  and  had  no  authority  to 
pare  and  light  throughout  that  parish,  there  would  be  great  injustice  in  rating  any  occupier  of 
property  without  the  ancient  limits.  But  they  have  power  to  extend  the  benefit  of  the  Act  to  all 
parts  of  the  parish ;  and  it  is  fit  that  the  benefit  and  burthen  should  be  conterminous.  When 
we  look  at  the  Provisional  Order,  we  see  that  whatever  power  the  Commissioners  had  within  the 
old  limits  the  Local  Board  have  now  over  the  whole  parish :  and  it  is  equally  clear  that  they 
mty  levy  a  rote  on  the  whole  parish  to  defray  the  expenses  incident  to  the  execution  of  their 
powers.  Then  we  come  to  the  exemption  contained  in  sect  66  of  The  Public  Ucalth  Aot»  1848. 
Now  it  was  not  impossible  that,  per  incuriam,  there  might  have  been  an  exemption  given  to 
parties  who  would  partake  of  the  benefit  But  that  is  not  so :  sect  88  is  very  carefully  framed. 
Sect  28  of  stAt  29  G.  3,  c.  44,  contains  two  exemptions :  the  first  in  respect  of  the  kind  of  pro- 
perty ;  the  second  in  respect  of  its  locality :  and  I  suppose  the  same  may  be  found  in  other  local 
acts.  Now,  when  we  look  at  sect  88  of  The  Public  Health  Act,  1848,  we  see  that  the  exemption 
relates  to  cases  where  "any  kind  of  property"  has  been  previously  exempted;  and  ''the  same 
kind  of  property"  is  exempted  for  the  future,  but  not  property  in  localities  formerly  exempt, 
which  would  be  utgust  So  that  the  first  exemption  in  sect  28  of  stat  29  O.  3,  c.  44,  still 
remains,  comprehending  hop-giirdens,  garden-grounds,  Ac,  not  held  with  messuages :  and,  if 
that  exemption  had  been  extended  to  all  hoases  for  the  accommodation  of  the  poor,  the  Union 
workhouse  would  still  be  exempt :  but,  as  it  is  not  so  extended,  the  workhouse  does  not  fall  within 
the  first  exemption  in  sect  28  of  the  local  Act,  and,  not  being  of  the  kind  of  property  so  exempted, 
is  not  within  the  exemption  of  sect  88  of  The  Public  Health  Act,  1848,  and  is  liable  to  be  rated, 
though  locally  situate  beyond  the  ancient  limits.  The  whole  parish  now  forms  one  district, 
enjoying  the  same  benefit  and  subject  to  the  same  liability. 

£rlb,  J. — The  question  is.  Whether  the  power  of  the  Local  Board  of  Health  is  restricted 
within  the  same  limits  as  the  power  of  the  Commissioners  under  the  first  statute.  Now  consider 
the  spheres  of  operation  of  the  two  bodies.  The  Commissionera  might  pave  within  a  certain 
limit,  though  their  power  of  lighting  was  not  so  limited :  probably  the  hoases  were  mostly  within 
the  limits,  and  the  Legislature  assumed  that  there  would  be  no  lamps  where  there  were  no 
hoases.  But  then  the  effect  of  The  Public  Health  Act,  1848,  and  the  Provisional  Order,  is  to 
vegt  the  power  of  the  Commissioners  in  the  Local  Board  of  Health,  and  to  enlarge  the  sphere  of 
its  operation  to  the  whole  parish.  Then  the  Local  Board  of  Health  lays  a  district  rate  upon  the 
whole  of  the  district  which  may  be  benefited.  Sect  88  of  The  Public  Health  Act,  1848,  gives 
power  to  levy  rates  upon  the  occupiers  of  all  kinds  of  property  assessable  for  the  relief  of  the 
po3r,  subject  to  the  exemption  of  "  any  kind  of  property"  exempted  before.  Now,  when  wo 
tarn  to  stat  29  G.  3,  c.  44,  we  find  that  by  sect  28  no  person  is  to  be  rated  in  respect  of  hop- 
gardens, garden -grounds,  Ac,  not  let  or  occupied  with  a  messuage  or  tenement,  or  of  tithes,  Ac. ; 
uid  this  within  the  district  which  was  within  the  sphere  of  the  Commissioners'  powers.  Then 
follows  what  has  been  termed  an  exemption,  the  effect  of  which  is  that  no  owner  of  any  kind  of 
property  beyond  the  Units  named  should  be  liable  to  a  rate.  The  meaning  of  this  is :  Do  what 
you  are  to  do  within  the  limits  upon  certain  kinds  of  property,  but  nothing  on  any  kind  of  pro- 
perty beyond  the  limits.  This  last  is  not  an  exemption  of  any  kind  of  property,  any  more  tiian 
it  is  an  exemption  of  the  whole  county  of  Essex  without  the  limits.  The  meaning  of  the  former 
port  clearly  was  this :  that,  inasmuch  as  sect  24  of  the  Looal  Act  gave  power  to  rate  all  here- 
ditaments within  the  town  and  hamlet,  which  would  comprehend  land,  sect  28  exempts  hop- 
grounds  and  other  kinds  of  Mind  in  cultivation,  not  forming  part  of  the  homestead.  The  framer 
of  the  Act  had  a  clear  and  definite  perception  of  what  he  was  doing.  There  is  no  manner  of 
doubt  that  the  same  kind  of  property  will  be  exempted  within  the  more  extended  limits.  The 
partien  re<reiving  the  benefit  will  be  subject  to  the  same  liability. 

CRowpTOif,  J. — The  only  question  is,  Whether  the  proviso  in  seet  88  of  The  Public  Health 
Act  1848,  applies  to  exemptions  referring  exclusively  to  locality.  Mr.  Badeley  has  to  show  that 
"any  kind  of  property"  means  property  of  all  kinds  lying  without  a  defined  limit  I  think  that 
would  be  A  strained  cooirtruction  :  the  words  cannot  mean  all  property  of  whatever  kind  lying 
without  When  we  look  back  at  sect  28  of  stat  29  G.  3,  c.  41,  we  find  kinds  of  property,  such 
M  tithes,  exempted  from  the  rate :  and  this  is  the  species  of  exemption  to  which  the  proviso 
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*503]  benefit  of  the  *lighting,  under  The  Public  Health  Act,  1848, 
without  contribution.     That  no  exception  in  respect  *of  locality 


*504] 


was  contemplated  by  the  Act  is  manifest  from  the  earlier  part 


of  the  same  sect.  88 ;  for  the  enactment  for  rating  on  the  value  ascer- 
tained by  the  poor  rate  is  followed  by  a  proviso  for  rating  any  district 
where  there  is  no  poor  rate  upon  an  estimate  of  the  net  annual  valoe, 
which  would  place  such  district  in  the  same  condition  with  property  rated 
to  the  poor.  There  is  no  general  exemption  of  "property"  not  previously 
liable,  as  in  the  Highway  Act,  5  &  6  W.  4,  c.  50,  s.  83.  "A  party  who 
claims  to  be  exempted  from  this  general  imposition"  (the  highway  rate), 
"is  bound  clearly  to  establish  such  exemption;"  per  Wilde,  C.  J.,  in 
Richardson  v.  Tubbs,  4  Com.  B.  304,  313  (E.  C.  L.  R.  voL  56).(a) 


*505] 


"^But,  secondly,  stat.  44  G.  3,  c.  Iviii.,  does  not  in  fact  give  any 


exemption  applicable  to  the  property  in  question.     Sect.  42  does  exempt 

in  question  refers.    The  onl j  doubt  I  had  was  suggested  by  the  words  "  within  the  parts  to  which 
the  exemption  applies :"  but  this,  I  think,  means  the  property  of  the  specified  kind  within  tho 
particular  district    I  am  therefore  of  opinion  that  the  workhouse  is  not  within  the  proTiso. 
(No  other  Judge  was  present)  Judj^ment  for  defendants. 

(a)  ThompMon  referred  also,  as  an  illustration  of  the  effeot  of  general  words,  in  an  Act,  in 
putting  an  end  to  preyious  exemptions  from  rate,  to  the  statutes  discussed  in  a  case  of  Phmt  ud 
another,  appellants,  v.  The  Mayor,  Ac,  of  Manchester,  respondents,  which  was  determined  in  tbia 
Court  on  Saturday,  January  15ih,  1853.  A  case  had  been  stated  for  the  opinion  of  this  Cout 
under  stat  12  A  13  Vict  o.  45,  s.  11.  The  question  turned  upon  the  effect  of  The  ManehesUr 
General  Improvement  Act,  1851  (14  A  15  Vict.  c.  cxix.,  local  and  personal,  public).  Sect  H 
enacts :  That  the  Mayor,  Aldermen,  and  Burgesses  of  the  borough  of  Manchester  **  shall  be 
deemed  guilty  of  a  misdemeanour  for  refusing  or  neglecting  to  repair  any  public  highway,  within 
the  borough,  and  shall  be  liable  to  be  indicted  for  such  misdemeanour,  in  the  same  manner  at 
the  inhabitants  thereof  or  of  any  township  therein  would  have  been  liable  if  this  Act  had  not 
been  passed.  Sect  97  empowers  the  Council  of  the  borough  of  Manchester,  "  for  the  purpose  of 
maintaining  and  repairing  the  highways  within  the  borough,"  "  to  make  and  levy  a  late  or 
assessment,  to  be  called  the  '  highway  rate,'  on  the  occupiers  of  aU  such  kinds  of  property  as  bj 
the  laws  in  force  for  the  time  being  might  be  assessed  to  any  highway  rate  within  the  townihip 
in  which  the  highways  to  be  maintained  and  repaired  are  situate."  The  township  of  Beswick 
was  within  the  borough ;  but  it  had  never  previously  contributed  to  any  highway  rate,  and  wsi 
extraparochial :  and  the  following  Acts  were  referred  to  in  the  case :  59  Q.  3,  e.  xxii.,  local  and 
personal,  public,  **  for  providing  that  the  several  highways  within  the  parish  of  Manchester,  in 
the  County  Palatine  of  Lancaster,  shall  be  repaired  by  the  inhabitants  of  the  respective  town- 
ships within  which  the  same  are  situate ;"  6  O.  4,  o.  IL,  local  and  personal,  public,  **  for  making 
and  maintaining  a  road  from  Great  Ancoats  Street  in  the  town  of  Manchester,  in  the  County  of 
Lancaster,  to  join  a  diversion  of  the  Manchester  and  Salter's  Brook  Road  in  Andershaw,  in  the 
parish  of  Ashton-under-Lyne,  in  the  said  county,  and  two  branches  of  road  communicating  there- 
with ;"  14  A  15  Vict.  0.  xli.,  local  and  personal,  public,  "  to  continue  the  term  of  the  Act  of  tb« 
Sixth  year  of  George  the  Fourth,  chapter  fifty-one  (local),  so  far  as  relates  to  the  turnpike  road 
between  Manchester  and  Andenshaw  in  the  parish  of  Ashton-under-Lyne,  all  in  the  Countr 
Palatine  of  Lancaster ;  and  to  make  better  provision  for  the  repair  of  the  road ;  and  for  other 
purposes."  The  question  was,  Whether  property  within  the  townihip  of  Beswick  was  liable  to 
the  highway  rate. 

Buffh  Hill,  for  the  respondents,  referred  to  Regina  o.  Lordsmere,  15  Q.  B.  689  (E.  C.  L.  R. 
voL  69),  and  Rex  v.  Kingsmoor,  2  B.  A  C.  190  (£.  C.  L.  R.  voL  9);  but  he  contended  that, 
assuming  the  effect  of  the  previous  Acts  to  be  that  the  township  of  Beswick  was  not  liable  to 
repair  the  roads  within  it,  still  sect  97  of  the  Manchester  Improvement  Act,  1851,  was  condosive. 

PauhUy  appeared  for  the  appeUants;  but,  upon  being  asked  by  the  Court  (Lord  Campbell,  C. 
J.,  Coleridge,  Wi^rhtman,  and  Crompton,  Js.)  whether  the  last-mentioned  Act  was  not  coneluaiTe, 
he  admitted  that  the  objection  to  tho  liability  could  not  be  sustained. 

Judgment  for  respondents. 
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particular  kinds  of  property.  *Sect.  35  enables  the  then  Com-  r^^^/^z, 
missioners  to  rate  the  property  in  the  city,  except  the  Abbey,  and  '- 
as  to  that,  directs  that  it  shall  be  rated  equally  with  the  other  property. 
Sect.  62  enacts  that  the  Commissioners  shall  not  exercise  any  power, 
except  as  directed  by  the  Act,  within  the  precincts  of  the  Abbey ;  but 
that,  as  to  these  precincts,  the  Dean  and  Chapter  shall  be  Commissioners, 
if  they  think  fit  to  exercise  such  power.  The  provisions  relate  merely 
to  the  persons  who  are  to  execute  the  powers. 

Pearson^  contrS,. — First,  this  property  was  exempt  from  rating  under 
Stat.  44  G.  3,  c.  Iviii.  Under  sect.  35,  the  substantive  rating  clause, 
the  property  within  the  Abbey  is  expressly  excepted.  Sect.  62  also 
eJEpressly  provides  that  the  Commissioners  shall  have  no  power  to  rate 
the  property  within  the  precincts :  though,  if  the  Dean  and  Chapter 
think  fit,  they  themselves  may  set  the  Act  in  motion  within  the  precincts, 
acting  as  Commissioners  themselves,  and  in  that  case  rating,  as  directed 
in  sect.  35,  the  precinct  equally  with  the  rest  of  the  city.  By  sect.  49 
the  moneys  raised  by  the  rates  will  be  applied  to  lighting  the  streets, 
lanes,  and  other  .public  passages  and  places  of  the  city ;  but  the  precincts 
of  the  Abbey  will  not  share  in  this  unless  the  Dean  and  Chapter  choose 
to  adopt  the  Act.  And  they  in  fact  are  not  likely  to  derive  benefit 
from  the  Act :  the  property,  occupied  to  a  great  extent  by  private 
gardens,  will  not  require  lighting.  So,  as  to  the  footpaths  in  sect.  55, 
the  precincts  are  expressly  taken  out  of  the  enactment.  Secondly, 
The  Public  Health  Act,  1848,  does  not  apply  to  such  a  case.  The  Act, 
by  sect.  8,  can  be  applied  to  any  city,  &c.,  only  upon  the  petition  of 
^not  less  than  one-tenth  of  the  inhabitants  rated  to  the  relief  of  r^p-r^tj 
the  poor :  the  inhabitants  of  the  precinct  would  thus  have  no  ^ 
voice  in  adopting  or  refusing  to  adopt  the  provisions.  [Thompson 
pointed  out  that  the  case  did  not  state  that  the  occupiers  of  the  pre- 
cinct were  not  rated  to  the  poor,  though  this  might  be  probable,  from  the 
ordinary  usage  elsewhere.]  If  that  is  denied,  the  Court  will  send  back 
the  case  to  be  restated  as  to  this  fact,  unless  the  fact  be  held  unimportant. 
The  Public  Health  Act,  1848,  should  be  read  as  if  the  Provisional 
Order,  and  the  confirming  statute,  were  incorporated  with  it.  Then 
the  effect  of  the  Provisional  order,  so  incorporated  in  sect.  88,  will  be 
that  the  whole  of  the  area  within  the  city,  saving  the  exempted  part, 
shall  be  that  within  which  the  Act  shall  be  in  force.  It  is  said  that 
the  words  "  any  kind  of  property"  are  inapplicable  to  property  exempted 
generally  by  reason  of  its  situation :  but  surely  one  kind  of  property 
is  that  which,  in  respect  of  its  locality,  has  peculiar  qualities.  [Cromp- 
TON,  J. — At  the  beginning  of  sect.  88  the  rate  is  directed  to  be  made 
upon  the  occupier  «« of  all  such  kinds  of  property  as  by  the  laws  in 
force  for  the  time  being  are  or  may  be  assessable  to  any  rate  for  the 
relief  of  the  poor:"  can  that  refer  to  a  kind  of  property  assessable  or 
not  merely  in  respect  of  locality  ?]   To  qualify  the  exemption  in  the  later 
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part  of  the  section  by  an  inference  thus  drawn  from  a  distinct  and 
separate  part  of  the  section  would  be  equivalent  to  repealing  an  affir- 
mative statute  by  implication  from  another  affirmative  statute,  which 
cannot  be  done ;  a  principle  which  is  illustrated  by  Foster's  Case,  11 
Rep.  56  b,  62  b,  Goldson  r.  Buck,  15  East,  372,  Rex  v.  Idle,  2  B.  & 
^^^,  Aid.  149,  *Regina  v.  St.  Leonard's,  Shoreditch,  13  Q.  B.  964 
^"^J  (E.  C.  L.  R.  vol.  66),  Usher  v.  Walters,  4  Q.  B.  553  (E.  C.  L.  R. 
vol.  45),  Pilkington  v.  Cooke,  16  M.  k  W.  615,t  Wrightup  v.  Green- 
acre,  10  Q.  B.  1  (E.  C.  L.  R.  vol.  59).  In  Regina  v.  St.  George, 
Southwark,  10  Q.  B.  852  (E.  C.  L.  R.  vol.  59),  words  of  a  statute  ex- 
pressly empowering  to  rate  all  inhabitants  and  occupiers  of  houses  were 
held  to  be  controlled  by  an  exemption  recognised,  though  not  expressly 
given,  in  another  part  of  the  same  statute. 

T.  P.  E.  Thompson,  in  reply.— Sect.  8  of  The  Public  Health  Im- 
provement  Act,  1848,  cannot  be  construed  as  excluding  from  the  appli- 
cation of  the  Act  all  districts  the  inhabitants  of  which  are  not  rated 
to  the  poor.  It  merely  makes  the  assent  of  a  certain  portion  of  rated 
inhabitants  a  test  of  the  fact  that  the  place  may  generally  be  benefited 
by  the  adoption  of  the  Act :  and  the  petition  is  followed,  not  by  the 
immediate  application  of  the  Act,  but  by  the  appointment  of  an 
inspector.  Whatever  class  of  inhabitants  were  fixed  upon  for  this  par- 
pose,  some  anomaly  like  that  suggested  on  the  other  side  would  arise. 
(He  was  then  stopped  by  the  Court.) 

Erle,  J.(a) — The  question  is,  Whether  a  rate  can  be  laid  by  the 
Local  Board  of  Health  on  a  house  which  is  within  the  area  of  the  city 
and  also  within  the  precinct  of  the  Abbey.  Mr.  Pearson  contends 
that  the  Provisional  Order  could  not  take  effect  within  the  precinct, 
because  the  inhabitants  are  not  rated  to  the  relief  of  the  poor,  and  the 
*"0Q1  jurisdiction  of  the  Board  of  Health  cannot  come  *into  exist- 
-^  ence  without  the  petition  of  one-tenth  of  the  inhabitants  who 
are  so  rated.  But  I  think  it  is  not  essential  to  the  jurisdiction  that 
the  inhabitants  of  the  particular  spot  should  be  rateable  to  the  poor. 
What  Parliament  has  required  is  the  petition  of  one-tenth  of  the  inhabit- 
ants rated  to  the  poor  within  the  whole  boundary:  if  there  be  such  a 
petition,  all  the  inhabitants,  rated  to  the  poor  or  not,  are  brought  within 
the  8th  section  of  The  Public  Health  Act,  1848.  Such  a  petition  was 
made :  and  the  Provisional  Order  puts  the  Act  into  operation  over  the 
whole  area  of  the  city.  There  can  therefore,  according  to  ordinary 
understanding,  be  no  doubt  that  the  Local  Board  of  Health  may  act 
within  the  precinct.  Then,  the  general  power  to  rate  being  given  to 
this  extent,  the  main  point  for  the  appellant  is  that  the  property  within 
the  precinct  falls  within  the  exemption  in  the  third  proviso  of  sect.  88, 
inasmuch  as  property  so  situated  is  exempt  from  rate  by  stat.  44  G.  3, 
c.  Iviii.     Now,  assuming  that  such  an  exemption  is  created  by  the  sta- 

(a)  Lord  Campbell,  C.  J.,  and  Coleridge,  J.,  were  absent 


2  ELLIS  &  BLACKBURN.    Q.  B.  509 

tute  last  mentioned,  the  question  propounded  is,  Whether  the  third 
proviso  in  sect.  88  of  the  Public  Health  Act,  1848,  applies.  I  am  of 
opinion  that  it  does  not ;  and  that  the  proviso  does  not  extend  to  pro- 
perty exempted  in  respect  of  its  locality,  but  only  to  property  exempted 
in  respect  of  its  kind.  To  make  this  distinction  intelligible :  in  almost 
all  local  Acts  for  lighting  and  paving,  certain  kinds  of  property  are 
selected  for  exemption,  in  consideration  of  the  nature  of  the  property 
which  derives  benefit  from  the  Act :  one  kind  of  property  may  derive 
Buch  benefit :  another,  such  as  arable  and  pasture  land,  may  not,  and  is 
therefore  exempted  from  the  rate ;  and  it  was  thought  reasonable  to 
perpetuate  such  an  exemption.  That  I  *take  to  be  the  meaning  p^;^^/^ 
of  this  clause.  Now,  so  construing  it,  and  assuming  that  all  the  ^ 
property  within  the  precinct  is  exempted  under  stat.  44  G.  3,  c.  Iviii.,  it 
is  clear  that  the  kind  of  property  now  in  question  is  not  to  be  exempted 
under  sect.  88  of  the  Public  Health  Act,  1848 :  it  is  the  very  kind  of 
property  which  ought  to  be  rated.  In  the  case  which  has  been  referred 
to  (a)  a  construction  was  put  upon  this  clause:  and  we  held  that  no 
property,  merely  by  virtue  of  its  being  previously  exempted  in  respect 
of  its  locality,  fell  within  the  exemption  in  the  proviso.  That  is  an 
answer  to  the  main  point  urged  in  favour  of  the  appellant.  As  to  the 
assumption  itself,  that  the  property  so  situate  was  exempt  from  rating 
under  stat.  44  G.  8,  c.  Iviii.,  if  it  were  necessary  to  consider  it,  I  am 
by  DO  means  of  opinion  that  it  is  a  true  assumption.  Sect.  85  declares 
what  is  to  be  rated:  and,  under  this,  it  is  impossible  to  contend  that 
the  property  is  not  to  be  rated  at  all ;  there  is  an  affirmative  enactment 
that  it  shall  be  rated  equally  with  other  hereditaments :  but  this,  it  is 
suggested,  is  inconsistent  with  section  62.  I  incline  to  think  that  this 
section  meant  only  to  give  the  Dean  and  Chapter  the  option  of  having, 
within  the  precinct,  the  sole  authority  of  commissioners :  and  then  to 
provide,  by  the  words  in  sect.  86  which  otherwise  have  no  meaning,  how 
the  property  within  the  precinct  is  to  be  rated,  seemingly  giving  the 
Commissioners  who  act  for  the  rest  of  the  city  power  to  act  if  the  Dean 
and  Chapter  do  not  think  proper  to  execute  their  powers.  I  incline  to 
think  that  this  is  the  effect.  Sect.  68,  it  is  true,  appears  to  make  it 
penal  on  the  Dean  and  Chapter  not  to  exercise  their  *powers:  r^r-i^ 
but  that,  I  think,  may  mean  only  the  case  where  they  have  ^ 
declared  their  intention  to  execute  them,  but  afterwards  neglect  to  do 
90.    On  the  whole,  I  am  of  opinion  that  this  rate  is  valid. 

Crompton,  J. — I  am  of  the  same  opinion.  Mr.  Pearson  contends 
that  an  exemption  is  given  by  stat.  44  G.  8,  c.  Iviii.,  and  that  this  is 
not  taken  away  by  the  Public  Health  Act,  1848.  I  think  he  failed  on 
both  points.  If  it  were  necessary  to  decide  the  first,  I  should  be  of 
opinion  that  stat.  44  G.  3,  c.  Iviii.,  gave  no  such  exemption.  The  35th 
section  expressly  enacts  that  the  property  shall  be  rated  equally  with 

(a)  Anto,  p.  500,  note  (a). 
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other  property.  That  does  not  appear  to  me  to  be  altered  by  sect.  62 : 
the  meaning  may  well  be  that  the  power  is  to  be  exercised  by  the  Dean 
and  Chapter,  if  they  think  proper,  and  that  they  shall  carry  this  out 
by  rating  equally  with  the  other  property.  But,  whether  this  be  so  or 
not,  I  think  Mr.  Pearson  did  not  make  out  the  second  point.  He  sug- 
gests that  no  benefit  arose  to  the  Dean  and  Chapter  under  stat.  44  G. 
3,  c.  Iviii.,  because  they  cannot  place  lamps  in  a  place  where  the  greater 
part  of  the  space  may  be  occupied  by  private  gardens.  But  they  are, 
benefited  by  the  whole  city  being  lighted,  which  facilitates  the  access 
to  and  from  the  precinct.  The  only  point  upon  which  I  felt  a  doubt 
was  as  to  sect.  B  of  the  Public  Health  Act,  1848.  But  we  cannot  hold 
that,  where  a  small  part  of  a  city  happens  not  to  be  rated  to  the  poor, 
the  benefit  of  the  Act  is  not  to  be  applied  throughout  the  whole  city. 
The  main  question  turns  on  the  proviso  in  sect.  88 :  and,  as  to  that,  the 
point  has  already  been  decided  in  the  case  which  has  been  mentioned 
^.f-HC)-]  There  can  be  no  doubt  that  "kind  of  property"  *rcfers  tothr 
-'  sort  of  property,  not  to  its  locality :  that  is  clearly  the  meaning 
of  the  words  in  the  earlier  part  of  the  section ;  and  the  exempting  pro- 
viso must  use  them  in  the  same  sense. 

Judgment  for  respondents. 


THOMAS  TURNEi;  and  JOHN  TURNER  v.  THOMAS  HENRY 

EVANS.     June  6. 

Action  on  an  agreement^  by  whiob  defendant,  a  wine  merchant  at  C,  sold  to  plaintiffs  fail  hoost 
and  premises  at  C,  and  his  stock  in  trade,  and  also  sold  the  good-will  of  his  business,  and  in 
consideration  thereof  promised  them  not  directly  or  indirectly  to  "set  up,  embark  in,  or  eany 
on,  the  business  or  trade  of  a  wine  merchant  at  C,  or  at  any  other  town  or  place  within  the 
three  counties  of  C,  A.,  or  M."  Breach  :  That  he  had  done  so.  Issue  thereon.  On  the  trial, 
it  was  admitted  that,  after  the  agreement,  defendant  commenced  business,  as  a  wine  merchant, 
at  a  town  not  within  the  prohibited  district,  and  from  thence  in  many  instances  supplied  wine 
to  persons  resident  within  the  district,  in  pursuance  of  orders  solicited  by  him  within  the  dis- 
trict :  but  he  had  no  residence,  warehouse,  or  place  of  business  within  the  district :  and  it  was 
left  to  the  Court,  as  a  mixed  question  of  law  and  fact,  to  say  whether  this  was  a  breach.  Held: 
that  defendant  might  carry  on  business  within  the  district,  to  such  an  extent  as  to  be  a  breach 
of  the  contract,  though  he  had  neither  place  of  business  nor  stores  within  the  district  And 
held  also,  as  a  matter  of  fact,  that  he  had  supplied  wine  so  systematically  within  the  district, 
as  to  have  made  a  business  of  it    And  the  verdict  was  entered  for  plaintiior. 

Count  reciting  that  defendant,  before  the  making  of  the  after-men- 
tioned agreement,  carried  on  the  business  of  a  wine  and  spirit  merchant 
at  Carnarvon.  And  that,  by  an  agreement  between  plaintiffs  and 
defendant,  in  consideration  that  plaintiffs  would  purchase  from  defend- 
ant his  house  and  premises  at  Carnarvon  for  1400Z.,  and  his  stock  in 
trade  and  household  furniture  there  at  a  valuation,  and  would  pay 
defendant  20002.  in  the  nature  of  and  as  a  premium  for  the  good-will 
of  the  said  business  of  a  wine  and  spirit  merchant  then  carried  on  by 
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defendant,  defendant  promised  that  he  should  not,  nor  would,  at  any 
time  or  times  thereafter,  by  himself,  his  partner  or  agent,  or  otherwise 
howsoever,  either  directly  or  indirectly,  set  up,  embark  in,  or  carry  on, 
the  business  or  trade  of  a  wine  or  spirit  *merchant  at  Carnarvon  p^--  „ 
or  at  any  other  town  or  place  within  the  three  counties  of  Car-  ^ 
narvon,  Anglesea,  and  Merioneth.  Breach:  That  defendant  did,  by 
himself,  his  partner  and  agents,  and  otherwise,  directly  and  indirectly, 
set  up.  embark  in,  and  carry  on  the  trade  and  business  of  a  wine  and 
spirit  merchant  at  Carnarvon,  and  in  other  towns  and  places  within  the 
counties  of  Carnarvon,  Anglesea,  and  Merioneth.  Plea:  A  traverse  of. 
the  breach  in  terms.     Issue  thereon. 

On  the  trial,  before  Maule,  J.,  at  the  last  Carnarvon  Assizes,  it  ap- 
peared that  the  plaintiff  Thomas  Turner  and  his  brother  Lewellyn  Tur- 
ner, on  20th  May,  1845,  entered  into  a  written  agreement  to  purchase 
the  good-will  of  the  business  of  the  defendant,  who  was  then  about  to 
retire.  The  material  part  of  the  agreement  was  to  the  same  effect  as 
that  set  out  in  the  count.  On  2d  June,  1845,  by  agreement  between 
the  plaintiff  Thomas  Turner,  Lewellyn  Turner,  the  defendant,  and  the 
plaintiff  John  Turner,  some  alterations,  not  material  to  the  present  case, 
were  made  in  the  terms  of  the  purchase ;  and  the  plaintiff  John  Turner 
was  substituted  for  Lewellyn  Turner.  The  two  plaintiffs  paid  the  de- 
fendant the  stipulated  price,  and  carried  on  business  in  Carnarvon  and 
the  other  counties  as  successors  to  the  defendant,  who  removed  from  Car- 
narvon, and  was  not  engaged  anywhere  in  the  wine  or  spirit  trade  till 
the  year  1851,  when  he  set  up  business  as  a  wine  and  spirit  merchant  in 
Chester.  The  plaintiffs  applied  to  Kindersley,  V.  C,  for  an  injunction 
to  prohibit  the  defendant  from  carrying  on  the  business  of  a  wine  or 
spirit  merchant  within  the  prohibited  counties ;  alleging  that  he  person- 
ally and  by  his  agents  solicited  orders  from  old  customers  in  those  coun- 
ties, and  supplied  them  from  his  place  of  business  *at  Chester.  r^f-iA 
The  Vice-Chancellor,  without  expressing  any  opinion  as  to  whether  ^ 
the  facts  alleged  would  or  would  not  be  a  breach  of  the  agreement,  or- 
dered that,  on  the  defendant  undertaking  to  keep  accounts  of  his  dealings 
within  the  counties,  the  motion  should  stand  over  till  the  plaintiffs  brought 
an  action.  On  appeal  by  the  plaintiffs  to  the  Lords  Justices,  their  Lord- 
ships differed  in  opinion.  Lord  Cranworth  was  of  opinion  that  the  facts 
alleged  were  not  a  breach  of  the  agreement.  Lord  Justice  Knight  Bruce 
was  of  opinion  that  they  were  a  breach,  and  that  there  ought  to  be  an 
injunction.  The  Lords  Justices  under  these  circumstances  did  not  vary 
the  Vice-Chancellor's  order.  At  the  trial,  the  facts  were  ultimately 
agreed  upon.  It  was  admitted  by  both  sides  that,  since  the  execution  of 
the  agreement,  the  defendant  had  set  up  business  as  a  wine  and  spirit 
merchant  at  Chester,  and  had  in  fifty  instances  supplied  wine  and  spirits 
to  persons  resident  in  Carnarvon,  and  in  other  towns  and  places  within 
Carnarvon,  Anglesea,  and  Merioneth,  in  pursuance  of  orders  solicited  by 
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him  personally  and  bj  his  agents  from  those  persons  within  Carnarvon, 
and  the  said  other  towns  and  places :  and  that  defendant  had  no  place 
of  residence,  warehouse,  cellars,  or  place  of  business  within  Camar?on 
or  the  said  other  towns  and  places.  On  these  admitted  facts,  the  learned 
Judge  directed  a  verdict  for  the  defendant,  with  leave  to  move  to  enter  a 
verdict  for  the  plaintiffs  with  nominal  damages. 

Welshy^  in  the  ensuing  term,  obtained  a  rule  Nisi  accordingly. 
Bramwellj  M'Intyrey  and  V.  Williams  now  showed  cause. — The  whole 
^-- -,  question  is.  What  is  meant  by  *"  setting  up  or  carrying  on  the 

-*  business  of  a  wine  or  spirit  merchant"  at  a  place  7  There  is  do 
doubt  that,  if  a  person,  not  aware  of  the  previous  agreetnent  with  the 
plaintiffs,  were  asked  the  question,  <'  Where  did  Evans  set  up  his  bosi- 
ness  in  1851  ?"  he  would  answer  <*  Chester."  If  a  man  is  to  be  con- 
sidered as  setting  up  his  business  wherever  he  solicits  a  customer,  he 
sets  up  many  businesses,  not  one.  The  fact,  that  the  trade  thus 
carried  on  at  Chester  is  or  may  be  injurious  to  the  trade  at  Carnarvon 
purchased  by  the  plaintiffs,  should  not  affect  the  question.  That  might 
be  a  good  reason  why  the  plaintiffs  should  have  stipulated  that  the 
defendant  should  not  trade  with  persons  in  the  counties ;  but  it  cannot 
alter  the  bargain,  which  is  only  that  he  should  not  carry  on  the  trade 
there.  Could  it  be  said  that,  if  a  customer,  resident  at  Carnarvon, 
came  to  Chester  and  gave  an  order  to  the  defendant,  the  defendant  was 
bound  to  refuse  to  supply  ?  If  not,  how  can  it  make  a  difference  if 
the  order  is  given  at  Carnarvon  ?  [Crompton,  J. — We  must  take  it, 
on  these  admissions,  that  the  wine  and  spirits  were  supplied  in  the 
ordinary  way,  the  wine  merchant  delivering  the  wine  at  his  customer's 
abode.  If  so,  in  each  of  these  cases,  the  contract  for  sale  of  the  wine, 
and  the  delivery,  both  take  place  in  Carnarvon.  Is  it  not  a  question  of 
degree  whether  those  instances  amount  to  carrying  on  trade  there  ?  If 
a  wine  merchant  has  his  stores  in  Dublin  and  supplies  many  customers 
in  England,  which  is  a  common  case,  is  not  he  a  trader  in  England 
within  the  bankrupt  law?]  Perhaps  he  is;  for  he  trades:  but  the 
question  here  is,  not  whether  he  trades  in  Carnarvon,  but  whether  he 
sets  up  or  carries  on  the  trade  which  was  purchased  by  the  plaintiffs. 
^--^-,  Licenses  must,  by  *stat.  6  G.  4,  c.  81,  s.  7,  specify  the  place  at 

-^  which  the  trade  or  business  is  to  be  carried  on.  The  plaintiffs' 
license  would  specify  Carnarvon  ;  the  defendant's  Chester.  Lord 
Justice  Knight  Bruce  seems  tp  have  been  principally  influenced  by  an 
impression  that  the  defendant  was  defrauding  the  plaintiffs.  But  no 
such  consideration  should  influence  the  construction  of  the  agreement, 
which  depends  on  the  meaning  of  the  words  used. 

Sir  F.  Thesiger,  WeUhy^  E.  Beavan,  and  Coxan^  in  support  of  the 
rule. — The  question  depends  on  the  meaning  of  the  words:  but  they 
are  to  be  construed  with  reference  to  the  transaction  with  respect  to 
which  they  are  used.     Here  the  words  are  used  in  a  contract,  by  which 
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the  defendant  sells  a  business  ;  and  he  promises  not  to  set  up  or  carry 
on  that  business  in  the  counties  of  Carnarvon,  Anglesea,  or  Merioneth. 
He  bad  no  warehouses  in  Anglesea  or  Merioneth  :  and  before  the 
agreement  he  carried  on  business  in  those  two  counties  from  Carnarvon, 
precisely  as  he  now  does  from  Chester. 

Lord  Campbell,  C.  J. — This  case  has  been  ably  argued  :  but,  after 
hearing  all  that  has  been  urged  by  the  defendant's  counsel,  I  come  to  a 
coDclosion  favourable  to  the  plaintiifs.     The  question  was,  at  the  trial, 
left  to  the  Court  as  a  mixed  question  of  law  and  fact ;  which  in  truth 
it  is.    The  question  of  law  is,  Whether  tjiere  could  be  an  infringement 
of  the  defendant's  promise,  it  being  admitted  that  the  defendant  had 
no  place  of  residence,  warehouse,  cellars,  or  place  of  business  within 
(he  prohibited  district.     I  am  of  opinion  that  without  having  any  one 
of  these  the  defendant  might  break  the  contract.     In  ascertaining  what 
the  meaning  *of  the  contract   is,  I  must  look  to  the  circum- 
stances ;  and  the  language  used  is  to  be  understood  with  refer- 
ence to  those.     I  am  not  now  to  say  what   the  phrase  <<  carrying  on 
bosiness  at  a  place"  may  mean  in  the  Excise  Acts,  or  in  other  contracts  ; 
but  to  say  what,  in  common  sense,  it  means  when  used  by  one  who  sells 
the  business  of  a  wine  merchant  for  a  large  sum  of  money  and  pro- 
mises that  he  will  not  directly  nor  indirectly  carry  on  that  business 
within  a  specified  district.     It  cannot  then  be  supposed  to  mean  that 
he  may,  after  selling  the  good-will  of  that  business,  do  what  he  will 
within  the  district  provided  he  has  no  cellars  or  stores  within  it.     If 
80,  the  intention  of  the  parties  might  be  completely  defeated.     The 
intention  was,  that  the  plaintiffs  who  purchased  the  good-will  of  the 
defendant's  business  should  supply  his  customers.     But,  according  to 
the  defendant's  construction,  he  might  be  in  Carnarvon  every  day, 
solicit  orders  from  every  customer  in  the  place,  and  supply  them  as 
before,  except  that  the  wine  must  be  brought  from  a  cellar  outside  the 
district ;  and  thus  he  might  effectually  defraud  the  plaintiffs  of  the 
business  which  they  bought  and  paid  for.     I  think,  however,  that  it  is 
not  of  the  essence  of  the  business  of  a  wine  merchant  to  have  a  ware- 
house, cellar,  or  place  of  business  at  all :  and,  consequently,  that  there 
might,  in  point  of  law,  be  a  breach  of  this  contract  by  the  defendant 
without  his  having  any  of  those.    Then,  that  being  so,  there  comes  the 
question  of  fact :  and  I  am  now  substituted  for  a  juryman ;  and  I  am 
CO  say  whether  what  has  taken  place  was  a  breach  in  fact.     I  look  at 
the  admissions  in  this  case ;  and  I  find  that  the  defendant  from  his 
cellars  in  Chester,  in  fifty  instances,  supplied  persons  in  Carnarvon  and 
elsewhere  within  the  three  counties,  in  pursuance  of  orders  solicited 
*by  him  personally  and  by  his  agents  within  the  district.     Now  r^^^o 
what  was  the  defendant's  promise  ?     That  he  would  not  «  by  ^ 
himself,  his  partner  or  agent,  or  otherwise  howsoever,  either  directly 
or  iadirectly  set  up,  embark  in,  or  carry  on,  the  business  or  trade  of  a 
VOL.  H. — 41 
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wine  or  spirit  merchant  at  Carnarvon/'  or  at  any  other  town  or  place 
within  the  three  counties  named.  On  the  admissions,  I  think  he  did  di- 
redly  carry  on  the  business  at  and  in  Carnarvon ;  for  I  see  no  distinction 
here  between  the  words  «<  at"  and  <<  in."  What  has  he  done  ?  He  has, 
as  a  wine  merchant,  systematically  solicited  in  Carnarvon  orders  from 
customers  there,  which  he  executed  in  Carnarvon.  If  he  had  had  stores 
there  to  which  he  once  for  all  brought  his  wine,  and  from  thence 
delivered  it  to  his  customers,  it  is  admitted  that  it  would  be  a  breach. 
Can  it  make  any  difference  that,  toties  quoties,  the  wine  is  brought  by 
the  defendant's  agents  from.  Chester,  and  delivered  to  the  customer 
from  the  defendant's  cart  at  Carnarvon,  instead  of  from  his  stores 
there  ?  I  am  of  opinion  that,  if  this  is  done  systematically,  it  is  carry- 
ing  on  the  business  of  a  wine  merchant.  If  done  now  and  then,  to  oblige 
an  old  customer  or  the  like,  it  would  be  no  breach  of  the  contract : 
for  that  would  not  be  carrying  on  business :  but  here  it  was  done  on 
system. 

Erle,  J.(a) — The  defendant  sold  the  good-will  of  his  business  of  a 
wine  merchant  at  Carnarvon  for  20002.,  and  contracted  with  the 
purchasers  not  to  carry  on  the  business  of  a  wine  merchant  at  Car- 
narvon, or  at  any  other  place  within  Carnarvon,  Anglesea,  or  Merioneth: 
^._^  and  he  has,  as  a  wine  merchant,  obtained  and  executed  ^as  many 
-*  orders  as  he  could  get  from  customers  within  those  counties: 
and  we  are  called  on  to  say  if  that  is  a  breach  of  the  contract.  The 
defendant  says  it  is  not,  for  he  has  his  counting-house,  clerks,  and 
cellars  at  Chester,  not  within  the  district.  The  language  of  all  con- 
tracts must  be  construed  with  reference  to  the  circumstances ;  and  the 
intention  is  to  be  collected  from  the  words  as  used  with  reference  to 
these.  Here  the  parties  agree  to  buy  and  sell  the  good-will  of  a  basi- 
ness  for  a  sum  of  money.  The  object  was,  that  the  purchasers  might 
get  the  profits  of  that  business.  How  are  those  profits  earned,  but  by 
obtaining  and  executing  orders  for  wine  ?  I  think  clerks,  warehouses, 
cellars,  &c.,  are  but  appliances  and  incidents  to  the  business.  The 
business  may  be  carried  on  without  any  of  them,  by  a  person  who 
obtains  and  executes  orders,  and  cannot  be  carried  on  unless  orders  are 
obtained :  then,  construing  the  contract  here  according  to  the  intention, 
to  be  gathered  from  the  words  as  used  in  such  a  transaction,  I  think 
there  is  a  breach. 

Crompton,  J. — Mr.  Bramwell  asks  us  to  put  the  same  sense  on  the 
words  <<  carry  on  business  at  a  place"  that  would  be  put  on  them  by  a 
person  who  does  not  know  anything  about  the  contract :  and  he  says 
such  a  person  would  say  that  the  defendant  carried  on  his  business  at 
Chester,  not  at  Carnarvon.  But  I  do  not  think  that  is  the  way  in 
which  contracts  are  to  be  construed.  We  are  to  look  at  the  whole 
instrument  and  the  object  of  the  parties,  and  see  what  is  the  intention 

(a)  Coleridge,  J.,  wm  absent 
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to  be  collected  from  the  whole  of  the  language  with  reference  to  those. 
Here  the  object  was  to  sell  to  the  plaintiffs  the  ^connexion  and  p^ccnn 
good-will  of  the  defendant's  business  as  a  wine  merchant ;  and  '- 
for  that  object  the  defendant  promises  not  directly  or  indirectly  to 
carry  on  that  business  within  the  three  counties.  It  seems  to  me  he 
hw  done  so,  indirectly  at  all  events,  if  not  directly.  The  business  of 
a  wine  merchant  is  to  make  a  profit  by  selling  and  delivering  wine. 
The  defendant  has,  systematically,  agents  in  the  prohibited  district 
soliciting  and  executing  orders  for  wine.  It  is  not  material,  I  think, 
how  he  brings  the  wine  to  his  customers,  whether  from  stores  within 
the  district  or  without.  The  wine,  whether  delivered  from  stores  or 
from  a  cart,  is  equally  sold  and  delivered  in  the  district.  I  do  not  see 
that  it  is  at  all  necessary  that  he  should  have  any  wine  within  the  dis- 
trict, if  he  is  evading  his  contract.  I  think  the  question  is  one  of 
fact:  Was  he  doing  this  on  system  ?  For  he  would  not  be  carrying  on 
business  if  he  did  it  only  now  and  then :  but  on  that  point  there  is 
ample  evidence  to  justify  a  verdict  for  the  plaintiffs. 

Rule  absolute. 


♦In  the  matter  of  EDWARD  BOYCE.    June  7.        [*521 

To  %  haheM  corpus  ad  subJioieDdam,  oommanding  the  keeper  of  The  Debtors'  Prison  in  London 
to  bare  the  body  of  B.  before  the  ooort,  the  keeper  made  a  return  that  B.  was  detained  in  his 
custody  by  yirtne  of  a  warrant  of  the  connty  court  of  Middlesex,  for  commitment  of  B.  for  forty 
days  after  examination  of  B.,  as  a  defendant  against  whom  jadgment  had  passed  in  the  connty 
coort  The  warrant  was  in  the  form  given  in  the  schedole  to  the  mles  of  practice  made  under 
Stat  12  A  13  Vict  c.  101,  e.  12.  The  return  stated,  in  addition,  that  B.  was  brought  into  his 
custody  on  a  prerious  day  under  a  similar  warrant  of  commitment,  on  the  same  judgment,  for 
seres  days :  that  B.  remained  in  the  keeper's  custody  for  that  term :  that  B.  was  afterwards 
brought  into  the  keeper's  custody,  on  another  warrant,  on  the  same  judgment,  for  commitment, 
for  forty  days,  and  that  B.  remained  in  the  keeper's  custody  for  the  term  last  mentioned.  Both 
those  terms  had  expired  before  the  date  of  the  summons  recited  in  the  warrant  under  which 
the  prisoner  was  now  detained. 

Prisoner  remanded,  inasmuch  as  defendant  was  liable  to  be  committed,  upon  the  same  judgment, 
for  erery  fresh  default,  and  the  Court  would  intend  each  commitment  to  be  for  a  fresh  default, 
and  it  waa  not  necessary  that  any  one  commitment  should  refer  to  any  previous  one. 

A  WRIT  of  habeas  corpus  ad  subjiciendum  issued,  directed  to  the 
keeper  of  The  Debtors'  Prison  for  London  and  Middlesex  in  the  city 
of  London,  commanding  him  to  have  the  body  of  Edward  Boyce  before 
the  Court,  &c. 

Thomas  Burdon,  the  keeper,  by  his  return,  dated  6th  June,  1858, 
certified  that  Boyce  <«  is  detained  in  my  custody  by  virtue  of  a  certain 
warrant  of  commitment  made  and  issued  on  the  22d  day  of  March  last 
past,  under  the  seal  of  the  county  court  of  Middlesex,  holden  at  Brent- 
ford Town  Hall,  and  under  the  hand  of  the  clerk  of  the  said  court. 
And  that  the  said  Edward  Boyce  was  brought  into  my  custody  under 
and  by  virtue  of  such  warrant  on  the  3d  day  of  May  last  past ;  and 
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which  warrant  is  as  follows."  Then  followed  the  numbers  of  the  plaint, 
&c.  «  <  In  the  county  court  of  Middlesex,  holden  at  Brentford  Town 
Hall :  Between  Benjamin  Clements,  plaintiff,  and  Edward  Boyce,  defend- 
♦C90-I  *°*  •  ^^  *^^  ^^8^  bailiff  and  others  the  bailiffs  of  *the  said  court, 

-*  and  all  constables  and  peace  officers  within  the  jurisdiction  of 
the  said  court,  and  to  the  governor  (or  keeper)  of  The  Debtors'  Prison, 
Whitecross  Street,  for  London  and  Middlesex  in  the  City  of  London. 
Whereas,  at  a  Court  holden  at  the  Town  Hall,  New  Brentford,  on 
the  17th  day  of  June,  1851,  the  above-named  plaintiff,  by  the  judg- 
ment of  the  said  court,  in  a  certain  suit  wherein  the  said  court  had 
jurisdiction,  recovered  against  the  above-named  defendant  the  sum  of 
32.  158.  for  his  debt,  and  the  sum  of  19g.  8c2.  the  costs  of  the  said 
suit,  amounting  together  to  the  sum  of  4Z.  Us,  8d. :  and  thereupon  it 
was  then  and  there  ordered  by  the  said  court  that  the  defendant  should 
pay  the  same  to  the  clerk  of  the  court  at  his  office  in  the  Town  Hall, 
New  Brentford,  by  two  equal  instalments  of  2L  Ts.  4d.  each,  the  first 
instalment  to  be  paid  upon  the  30th  day  of  June  then  instant,  and  the 
balance  in  four  weeks  afterwards:  And  whereas,  the  defendant  not 
having  paid  the  said  sum  pursuant  to  the  said  order,  a  summons  was, 
upon  the  application  of  the  plaintiff,  duly  issued  from  and  out  of  the 
said  court  against  the  defendant,  by  which  said  summons  the  defend- 
ant was  required  to  appear  at  the  said  county  court  of  Middlesex,  in 
the  Town  Hall,  New  Brentford,  on  the  22d  day  of  March,  1853,  to 
answer  such  questions  as  might  be  put  to  him  touching  his  estate  and 
effects,  and  the  manner  and  circumstances  under  which  he  contracted 
the  said  debt  which  was  the  subject  of  the  action  in  which  the  said 
judgment  was  obtained  against  him,  and  as  to  the  means  and  expecta< 
tion  he  then  had,  and  as  to  the  property  and  means  he  still  had,  of 
discharging  the  said  debt,  and  as  to  the  disposal  he  had  made  of  any 
^-rto-i  property :  And  whereas  the  defendant,  having  duly  appeared  ♦at 

-*  the  said  court  pursuant  to  the  said  summons,  was  examined  touch- 
ing the  above  matters :  And  whereas  it  appeared,  upon  such  examina- 
tion, to  the  satisfaction  of  the  judge  of  the  said  court,  that  he  has  had, 
since  the  said  judgment  against  him,  sufficient  means  and  ability  to  pay 
the  said  debt  and  costs  so  recovered  against  him,  and  that  he  hath 
neglected  to  pay  the  same :  And  thereupon  it  was  ordered  by  the  said 
judge  that  the  defendant  should  be  committed  for  the  term  of  forty 
days  to  The  Debtors'  Prison  aforesaid  in  the  City  of  London,  according 
to  the  form  of  the  statute  in  that  case  made  and  provided,  or  until  he 
should  be  discharged  by  due  course  of  law:  These  are  therefore  to 
require  you,  the  said  high  bailiff,  bailiffs,  and  others,  to  take  the  defend- 
ant, and  to  deliver  him  to  the  governor  (or  keeper)  of  The  Debtors* 
Prison  aforesaid ;  and  you  the  said  governor  (or  keeper)  are  hereby 
required  to  receive  the  defendant,  and  him  safely  to  keep  in  the  said 
Debtors*  Prison  for  the  term  of  forty  days  from  the  arrest  under  this 
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warranty  or  until  he  shall  be  sooner  discharged  by  due  course  of  law. 
for  which  this  shall  be  jour  sufficient  warrant.  Given  under  the  seal 
of  the  court  this  22d  of  March,  1853.  Ghas.  Burrows,  clerk  of  the 
court.  To  John  Rogers,  Esq.,  high  bailiff  of  the  said  court,  and  others 
the  bailiffs  thereof.'  And  I  further  certify  that  the  warrant  herein  set 
oat  by  me  is  a  true  and  correct  copy  of  the  warrant  by  virtue  of  which 
the  said  Edward  Boyce  is  detained  in  my  custody,  and  that  he  is  not 
detained  for  any  other  cause  whatsoever.  Dated  this  6th  day  of  June, 
1853.     T.  Burdon,  keeper  of  The  Debtors'  Prison  above  mentioned.*' 

This  return  was  afterwards,  by  order  of  this  Court,  amended  by  the 
addition  of  the  following. 

♦"And,  in  obedience  to  the  order  of  the  Court  of  Queen's  r^^Roi 
Bench,  I,  the  said  Thomas  Burdon,  do  hereby  certify  that  Edward  ^ 
Boyce  was  brought  into  my  custody  on  the  9th  day  September,  in  the 
year  1851,  under  and  by  virtue  of  a  warrant  of  commitment  made  and 
issued  on  the  19th  day  of  August,  1851,  under  the  seal  of  the  county 
court  of  Middlesex,  holden,"  &c.,  <<  and  under  the  hand  of  the  clerk 
of  the  said  court ;  and  which  warrant  is  as  follows."  The  last-men- 
tioned warrant  was  then  set  out,  which  recited  the  same  judgment  of 
the  county  court,  as  in  the  warrant  first  set  out,  a  summons  as  before, 
to  appear  on  19th  August,  1851,  an  appearance  on  that  day,  and  an 
order  of  commitment  then  made  for  seven  days,  or  until,  &c.  (as  above). 
<^  And  I  certify  that  the  said  Edward  Boyce  remained  in  my  custody 
for  the  term  specified  in  the  last-recited  warrant.  And  I  further  cer- 
tify that  Edward  Boyce  was  brought  into  my  custody  on  the  31st  day 
of  May,  1852,  by  virtue  of  a  warrant  of  commitment  made  and  issued 
in  like  manner  as  aforesaid ;  and  which  warrant  is  as  follows."  This 
warrant  was  then  set  out,  which  recited  the  same  judgment,  a  summons 
in  the  same  form,  to  appear  on  18th  May,  1852,  an  appearance  on  that 
day,  and  an  order  of  commitment  then  made  for  forty  days,  or  until, 
&c.  "  And  I  certify  that  the  said  Edward  Boyce  remained  in  my  cus- 
tody for  the  term  specified  in  the  last-recited  warrant.  Dated  this  7th 
day  of  June,  1853."     Signed  as  before. 

On  the  return  being  read : 

ff.  Francis  moved  that  the  prisoner  should  be  discharged.  The  last 
commitment  (the  one  first  mentioned)  appears,  by  the  rest  of  the  return, 
to  be  illegal :  and  it  is  upon  this  commitment  that  the  party  is  impri- 
soned. *It  must  be  supported,  if  at  all,  upon  sect.  103  of  stat.  r<,rot 
9  410  Vict.  c.  95,  which  enacts :  "  That  no  imprisonment  under  ^ 
this  Act  shall  in  any  wise  operate  as  a  satisfaction  or  extinguishment 
of  the  debt  or  other  cause  of  action  on  which  a  judgment  has  been 
obtained,  or  protect  the  defendant  from  being  anew  summoned,  and 
imprisoned  for  any  new  fraud  or  other  default  rendering  him  liable  to 
be  imprisoned  under  this  Act,  or  deprive  the  plaintiff  of  any  right  to 
take  out  execution  against  the  goods  and  chattels  of  the  defendant,  in 

2E 
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the  same  manner  as  if  such  imprisonment  had  not  taken  place."  Now 
the  liability  to  imprisonment  under  the  Act  here  referred  to,  arises 
upon  sect.  99 :  that  section  authorizes  the  judge  of  the  county  court  to 
commit  for  forty  days,  when  the  party  fails  to  appear  under  the  sum- 
mons authorized  in  sect.  98,  or  does  not  answer  satisfactorily,  and  in 
other  cases,  including  that  relied  upon  in  the  commitment :  <<  if  it  shall 
appear  to  the  satisfaction  of  the  judge  of  the  said  court  that  the  party 
80  summoned  has  then,  or  has  had  since  the  judgment  obtained  against 
him,  sufficient  means  and  ability  to  pay  the  debt  or  damages  or  costs 
so  recovered  against  him,  either  altogether,  or  by  any  instalment  or 
instalments  which  the  court  in  which  the  judgment  was  obtained  shall 
have  ordered,  or  as  shall  be  ordered  pursuant  to  the  power  hereinafter 
provided."  Now  the  default  upon  which  the  first  imprisonment  was 
ordered  must  be  considered  to  have  been  satisfied  by  that  imprisonment. 
[Lord  Campbell,  C.  J. — May  there  not  be  a  new  default  ?  If,  after  the 
expiration  of  the  first  imprisonment,  he  had  money  enough  to  satisfy 
the  debt,  would  not  that  amount  to  a  new  default  ?  And  is  not  that 
*^9fM  ^^*^®  ^^  {^ctB  consistent  with  the  return  ?]    The  case  appears  *to 

-^  be  pointed  at  by  sect.  100 :  but,  under  that  section,  the  proper 
course  would  be  for  the  judge  to  alter  his  previous  order,  and  make  a 
further  order  for  payment.  [Lord  Campbell,  C.  J. — The  former  order 
would  be  correct:  why  is  it  to  be  altered?  Colebidge,  J. — There 
may  have  been  no  alteration  in  the  circumstances,  except  the  repetition 
of  the  default :  the  same  means  of  paying  may  have  been  in  the  debtor's 
hands  from  the  first.]  That  would  hardly  satisfy  the  expression  in 
sect.  108,  « new  fraud  or  other  default."  But  the  last  commitment 
does  not  show,  with  sufficient  distinctness,  that  there  has  been  a  new 
default  even  in  the  sense  suggested.  <<  It  is  said  in  general,  that  upon 
the  return  of  the  habeas  corpus  the  cause  of  the  imprisonment  ought 
to  appear  as  specifically  and  certainly  to  the  judges,  before  whom  it  is 
returned,  as  it  did  to  the  court  or  person  authorized  to  commit ;"  4  Bac. 
Abr.  183  (7th  ed.),  tit.  Habeas  Corpus  (B)  10.  [Erle,  J.— Each  com- 
mittal states  a  distinct  summons  and  adjudication :  why  do  you  ask  us 
to  infer  that  the  three  are  for  the  same  cause  ?]  There  can,  under  the 
statute,  be  only  forty  days*  imprisonment.  [Colebidge,  J. — Sect.  108 
appears  to  be  framed  with  the  direct  intention  of  giving  a  power  of 
further  imprisonment  if  there  be  further  default.]  For  that  there 
should  be  a  new  order  under  sect.  100.  The  judge  has  otherwise  a 
power  of  perpetual  imprisonment  upon  a  single  judgment.  [Colebidge, 
J. — Why  should  he  not,  as  long  as  the  debtor  persists  in  not  paying 
what  he  has  the  means  of  paying  ?]  That  construction  would  really 
amount  to  an  indulgence  to  a  vindictive  creditor.  [Colebidge,  J.— 
What  harm  can  the  vindictive  creditor  do  if  the  debtor  will  pay  ?  Has 
^coYi  not  a  commissioner  of  bankrupt  a  power  of  perpetual  *impri- 

-*  eonment  as  long  as  the  bankrupt  refuses  to  answer  ?]    The  Legia- 
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laturi9  cannot  have  meant  to  give  such  a  power  to  an  inferior  tribunal, 
especially  as  there  is  no  appeal. 

No  one  appeared  in  support  of  the  return. 

Lord  CAMPBBLLy  C.  J. — I  am  of  opinion  that  the  prisoner  must  be 
remanded.  The  warrant  of  commitment  is  clearly  good  on  its  face ;  for 
it  follows  the  statute.(a)  It  recites  a  judgment,  a  summons,  and  that 
since  the  judgment  the  debtor  has  had  means  to  satisfy  the  judgment. 
The  validity  of  the  commitment  can  therefore  not  be  contested.  Then 
we  are  required  to  look  at  the  preceding  commitments.  But  I  find 
nothing  in  them  precluding  the  proceeding  on  the  last  warrant,  or  show- 
ing its  illegality.  It  is  perfectly  consistent  with  all  three  that  the 
judge,  on  the  second  and  third  summons,  investigated  the  means  of  the 
debtor,  and  found  that  he  had  received  money  with  which  he  might 
pay  the  debt,  but  that  he  on  each  occasion  refused  payment.  If  that 
appeared,  I  think  the  judge  had,  under  sect.  108,  the  power  then  to 
order  the  debtor  to  be  imprisoned  for  a  space  not  exceeding  forty  days ; 
for  that  would  be  a  new  default.  If  the  debtor  has  the  means  of  pay- 
ing and  refuses  to  pay,  the  judge  has  authority,  again  and  again,  to 
make  out  a  fresh  warrant  of  commitment.  We  must  presume  that  the 
judge  has  done  his  duty.  And  I  think  he  did  so,  if  the  debtor,  having 
the  means  of  payment,  continued  to  refuse  to  pay.  The  judge  exercised 
the  power  given  to  him  by  sect.  103,  a  very  valuable  power  given  by 
the  *Legislature,  and  which  will,  no  doubt,  be  exercised  with  r^Roft 
discretion.  Here  is  a  debt  of  three  pounds  odd :  the  debtor  is  ^ 
imprisoned,  first  for  seven  days,  afterwards  for  forty,  and  then  for  forty 
more :  and  we  must  presume  that  the  judge,  in  ordering  these  imprison- 
ments, did  his  duty.     Our  only  course,  therefore,  is  to  remand. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  case  turns  on  the 
answers  to  be  given  to  two  questions.  The  first  is  as  to  the  point 
raised  by  Mr.  Francis,  whether  there  can  be  more  than  one  imprison- 
ment at  all  upon  what  he  calls  the  same  ground.  If  one  imprisonment 
exhausts  all  power  which  the  judge  has  except  under  sect.  100,  this 
commitment  could  not  be  sustained ;  for  the  power  has  certainly  been 
exercised  more  than  once.  But  I  cannot  discover  the  least  foundation 
for  such  a  construction.  There  might  be,  within  the  words  of  sect. 
103,  a  <(new  fraud  or  other  default**  ejusdem  generis  with  that  upon 
which  the  previous  imprisonments  had  been  founded :  it  would  not  bt 
the  less  new  for  being  of  the  same  kind  with  what  had  preceded.  See  how 
unreasonable  the  construction  would  be.  A  party  refuses  to  pay :  a  judge 
passes  probably  a  light  sentence  as  for  a  first  offence :  then  the  party,  by 
an  imprisonment  of  seven  days,  is  to  acquire  the  power  of  retaining  the 
means  of  paying  without  paying.     I  think  it  abundantly  clear  that, 

(a)  See  Schedale  of  Forma  to  Rules  of  Practice  for  the  County  Courts  of  England,  made  in 
pnmiance  of  stat  12  A  13  Vict^  c  101,  s.  12,  and  having  th^  force  of  an  Act  of  Parliament 
Pollock's  Practice  of  the  County  Courts,  Appendix,  p.  115. 
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upon  a  new  instance  of  default  of  the  same  kind  with  a  former  default, 
the  judge  has  the  power  of  imprisonment,  and  toties  quoties.  Then, 
secondly,  does  it  sufficiently  appear  upon  this  return  that  the  last  com- 
mitment was  for  a  new  default  ?  I  think  it  does,  when  we  make  the 
fair  intendment  that  the  judge  has  done  his  duty,  and  when  we  take 
*^9Q1  ^^^®  ^^*  *^  strain  the  language  either  *way.  We  must  take  the 
-'  statement  in  the  warrant  to  be  conclusive  as  to  the  facts.  Now 
that  statement  is  that  the  debtor  had,  at  the  time  of  the  commitment, 
sufficient  means,  and  refused  to  pay.  Mr.  Francis  requires  us  to  assume 
that  this  is  the  first  refusal,  not  a  new  one.  Why  are  we  to  do  so  ? 
The  words  are  much  more  consistent  with  a  new  refusal.  It  would  be 
a  curious  construction  to  suppose  a  state  of  facts  which  would  make  the 
judge's  conduct  unreasonable. 

Erle,  J. — I  am  of  the  same  opinion.  Under  sect.  103  the 'judge 
has  power  to  commit  for  not  exceeding  forty  days  when  there  is  «  new 
fraud  or  other  default.  I  think  this  is  the  proper  form  of  commitment 
for  such  a  case,  and  that  it  sufficiently  follows  the  statutory  form ; 
there  is  no  special  form  given  for  a  commitment  on  a  new  default. 
There  being  thus  jurisdiction,  and  the  form  being  parliamentary,  the 
prisoner  should  be  remanded.  Mr.  Francis  insists  upon  it  that  the 
default  must  be  taken  to  be  the  same  as  that  on  which  the  first  commit- 
ment was  founded :  but  the  commitments,  to  which  he  refers  us,  prove 
the  contrary.  We  find  in  each  a  summons  and  a  commitment :  from 
which  we  naturally  infer  a  new  default  on  each  occasion,  giving  jaris- 
liction. 

Cromptoit,  J. — I  am  of  the  same  opinion ;  and  really  I  cannot  see 
a  doubt.  Sect.  103  meant  to  meet  a  case  of  this  sort :  it  enacts  that 
no  imprisonment  under  sect.  99  shall  satisfy  the  debt,  nor  protect  the 
debtor  from  being  again  summoned  for  any  new  fraud  or  other  default 
This  shows  that  after  one  default  there  may  be  another,  as  where  the 
debtor,  having  money,  persists  in  refusing  to  pay.  There  is  nothing  in 
^-oA-|  any  part  of  the  *8tatute  inconsistent  with  a  fresh  committal 
-'  under  such  circumstances.  It  is  suggested  that  this  construction 
leads  to  hardship  because  it  may  produce  a  perpetual  imprisonment. 
But  the  assumption  is  that  the  debtor  has  money  and  will  not  pay. 
The  form  of  the  last  commitment  is  quite  proper.  We  cannot  possibly 
say  that  it  relates  to  an  old  default  without  falsifying  the  return. 

Prisoner  remanded. 
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The   EASTERN    UNION    Railway   Company  v.   The    EASTERN 
COUNTIES  Railway  Company.    June  7. 

Dedvtfcioii  bj  the  U.  Railway  Company  against  the  C.  Railway  Company,  stated  that  the  plain- 
tiffs were  proprietors  of  and  carriers  over  the  U.  Railway,  and  defendants  of  and  over  a  railway 
from  London  to  Colchester  (the  C.  Railway) :  that  the  railways  joined  at  Colchester;  that  dif- 
ferences had  arisen  between  plaintiffs  and  defendants  as  to  what  arrangements  should  be  made 
by  them,  respectirely,  for  affording  propar  faoilitiea,  oonTenieneeSi  and  accommodation  for  the 
interchange  and  transmission  of  traffic  from  one  railway  to,  upon,  and  along  the  other :  that 
by  etatate  it  was  enacted  that,  if  plaintiffs  or  defendants  should  so  require,  within  fourteen 
days  after  notice,  it  should  be  referred  to  arbitration,  in  the  manner  provided  by  The  Com- 
panies Clauses  Consolidation  Act,  1845,  with  respect  to  settlement  of  disputes  by  arbitration, 
to  determine  what  arrangementa  should  be  made  by  plaintiffs  and  defendants,  or  either  of  them, 
for  affording  proper  facilities  and  convenience  for  the  conveyance  and  all  other  accommodation 
of  pssseagers,  animals*  and  goods,  to  be  conveyed  from  the  U.  Railway,  or  any  part  thereof, 
npon  and  along  the  C.  Railway,  between  London  and  Colchester,  or  any  part  thereof,  and 
from  the  C.  Railway  between  London  and  Colchester,  or  any  part  thereof,  and  upon  and 
•long  the  U.  Railway,  or  any  part  thereof;  and  to  deteimine  the  terms  and  conditions  on 
which  such  use,  conveyance,  and  accommodation  should  be  afforded;  and  generally  to  deter- 
mine all  matters  incident  to  the  arrangements  before  mentioned,  or  which  might  be  necessary 
or  expedient  for  giving  effect  to  the  same :  and  that  it  should  be  competent  for  the  arbitratora 
to  order  and  direct  plaintiffs  and  defendants  to  do  all  such  acts  as  might  be  necessary  and 
expedient  for  carrying  the  arrangements  into  effect,  and  to  determine  that,  for  each  default, 
the  Company  in  default  should  pay  to  the  other  such  sum,  by  way  of  liquidated  damages,  as 
the  arbitratoiv  might  appoint :  such  damages,  if  above  501,,  to  be  recoverable  in  any  Court  of 
competent  jurisdiction :  provided  that  neither  Company  should  be  authorized  to  run  locomo- 
tiTes  on  the  line  of  the  other. 

Held  that  the  arbitrators  had  power  to  order : 

1.  That  the  defendants  should  run  every  day,  except  Sundays,  an  express  train  from  the  Col- 
cheater  Junction  to  their  London  station,  departing  at  10  a.  v.  and  arriving  at  half  past  11 
A.  M.,  stopping  at  three  intermediate  stations ;  which  was  admitted  to  be  a  speed  of  thirty-six 
miles  per  hour.  For  that  the  times  of  departure  and  arrival  were  circumstances  which  pro- 
perly made  part  of  the  arrangement,  and  the  Court  could  not  intend  that  the  speed  was  impro- 
per, in  the  absence  of  any  allegation  to  that  effect  And  that  it  was  no  objection  that  the 
avard  did  not  limit  the  time  during  which  the  arrangemeat  was  to  continue,  as  new  regula- 
tions might  be  made,  under  the  arbitration  clause,  from  time  to  time. 

2.  That  the  defendants  should  run  an  express  train,  with  specified  times  of  departure  and  arrival, 
from  their  London  station  to  the  Colchester  Junction. 

S.  That  the  defendants  should  convey  from  the  U.  Railway,  on  the  C.  Railway,  the  carriages  and 
luggage  vans,  which  had  been  used  on  the  U.  Railway  for  the  passengers  brought  thereon  to 
Colchester,  to  London  for  the  conveyance  of  such  passengers  and  their  luggage. 

Bo  held,  upon  demurrer  to  a  declaration  for  the  liquidated  damages  for  non-compliance  with  the 
above  orders. 

The  declaration  stated  that  plaintiffs  are  proprietors  of  and  carriers 
over  a  railway  called  The  Eastern  *Union  Railway ;  and  the  de-  r-i^f-o-i 
fendants  are  proprietors  of  aad  carriers  over  a  railway  from  ^ 
London  to  Colchester ;  and  the  said  railways  join  and  communicate 
with  each  other  at  Colchester  aforesaid  :  and,  before  the  passing  of  the 
Act  next  mentioned,  yarious  differences  had  arisen  between  the  plaintiffs 
and  defendants  as  to  what  arrangements  should  be  made  by  them  respec- 
tively for  affording  proper  facilities,  conveniences,  and  accommodation  for 
the  interchange  and  transmission  of  traffic  from  one  of  the  said  rail- 
ways  to,  upon,  and  along  the  other  :  and  by  The  Eastern  Union  Railway 
Amendment  Act,  1851,(a)  it  was  enacted  (i)  that,  if,  at  any  time  or  times 

(a)  14  A  15  Viet  c.  Iviii.,  local  and  personal,  public,  <'to  fkoUltate  intercourse  betwaea  the 
Eastern  Union  and  certain  other  railways ;  to  alter  certain  charges  upon  The  Eastern  Unioa 
Railway  and  The  Stowmarket  Navigation ;  and  for  other  purposes."  (6)  Sect  4. 
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after  the  passing  of  the  said  Act,  either  the  plaintiffs  or  the  defendants 
should  so  then  require,  then  within  fourteen  days  after  a  notice  in 
writing  by  the  Company  so  requiring,  under  tlie  hand  of  the  secretary, 
addressed  to  the  other  Company,  and  delivered  to  the  secretary  or  left 
at  the  chief  office  thereof,  it  should  be  referred  to  arbitration  in  the 
manner  provided  by  The  Companies  Clauses  Consolidation  Act,  1845, 
^.on-i  ^^^^  respect  to  the  settlement  of  disputes  by  arbitration,  to  "^dc- 

^  termine  what  arrangements  should  be  made  by  the  plaintiffs  and 
the  defendants,  or  either  of  them,  for  affording  proper  facilities  and  conve- 
nience for  the  conveyance  and  all  other  accommodation  of  passengers, 
animals,  and  goods,  to  be  conveyed  from  The  Eastern  Union  Railway, 
or  any  part  thereof,  upon  and  along  The  Eastern  Counties  Railway, 
between  London  and  Colchester,  or  any  part  thereof,  and  from  The 
Eastern  Counties  Railway,  between  London  and  Colchester,  or  any 
part  thereof,  and  upon  and  along  The  Eastern  Union  Railway,  or  any 
part  thereof;  and  to  determine  the  terms  and  conditions  on  which  such 
use,  conveyance,  and  accommodation  should  be  afforded ;  and  gene- 
rally to  determine  all  matters  incident  to  the  arrangements  hereinbe> 
fore  mentioned,  or  which  might  be  necessary  or  expedient  for  giving 
effect  to  the  same:  and  that  such  reference  should  be  made  and  con- 
ducted in  all  respects  according  to  the  provisions  of  the  said  Companies 
Clauses  Consolidation  Act,  1845 ;  and  the  award  or  determination  of 
the  arbitrator  or  arbitrators,  or  umpire,  as  the  case  might  be,  should  in 
any  such  case  be  binding  on  the  plaintiffs  and  the  defendants,  and  be 
carried  into  effect  accordingly :  and  that  it  should  be  competent  for 
such  arbitrator  or  arbitrators,  or  umpire,  as  the  case  might  be,  in  and 
by  any  such  award,  to  order  and  direct  the  plaintiffs  and  defendants,  or 
either  of  them,  to  do  all  such  acts  as  might  be  necessary  or  expedient 
for  carrying  the  said  arrangements  into  effect,  and  also  to  award 
and  determine  that,  for  each  default  or  evasion  thereof^  the  Com- 
pany in  default  should  pay  to  the  other  of  such  Companies,  sacli 
sum,  or  sums  of  money,  as  and  by  way  of  liquidated  damages, 
^-QQ-i  *&8  he  or  they  might  appoint;  and  that  such  damages,  if  under 

-*  50Z.,  might  be  recovered  in  a  summary  manner  before  the  justice? 
of  the  peace  for  the  county  of  Essex,  or  in  any  county  court  of  the  same 
county ;  and,  if  above  50Z.,  might  be  recovered  in  any  court  of  compe- 
tent jurisdiction :  Provided  always  that  nothing  in  the  said  Act  shall  be 
held  to  authorize  either  of  the  said  Companies,  respectively,  to  run  loco- 
motive engines  upon  any  portion  of  the  line  belonging  to  the  other 
Company.  And,  after  the  passing  of  the  said  Act,  plaintiffs,  by  a  notice 
in  writing  dated  20th  December,  1851,  under  the  hand  of  their  then 
secretary,  and  addressed  to  the  defendants,  and  duly  delivered  to  the 
defendants'  secretary,  required  of  the  defendants  that  within  fourteen 
days  it  should  be  referred  to  arbitration,  in  the  manner  provided  by  The 
Companies  Clauses  Consolidation  Act,  1845,  to  determine  the  variou£ 


2  ELLIS  &  BLACKBURN.    Q.  B.  533 

matters  and  things  by  the  said  Eastern  Union  Railway  Amendment  Act, 
1851,  authorized  and  directed  to  be  so  determined,  and  which  are  here- 
inbefore mentioned.  And  plaintiffs  and  defendants  did  not  concur  in  the 
appointment  of  a  single  arbitrator :  and  afterwards  plaintiffs  duly  nomi- 
nated and  appointed  Charles  Locock  Webb  to  be  an  arbitrator,  &c.,  and 
defendants  duly  nominated  and  appointed  George  Parker  Bidder  to  be 
an  arbitrator,  &c. ;  and  Webb  and  Bidder  took  upon  themselves  the  refer- 
ence, and,  before  entering  upon  it,  duly  appointed  an  umpire,  &c.,  upon 
matters  on  which  they  should  differ :  and  Webb  and  Bidder  duly  con 
Bidered  the  matters  so  referred  to  them ;  and  afterwards,  on  23d  Febru- 
ary, 1853,  made  their  award  in  writing,  of  and  concerning  the  premises, 
and  *thereby  awarded,  determined,  ordered,  and  directed  that  ri^iroA 
defendants  should,  for  the  conveyance  and  accommodation  of  pas-  ^ 
sengers  to  be  conveyed  from  The  Eastern  Union  Railway,  or  any  part 
thereof,  upon  and  along  The  Eastern  Counties  Railway  to  the  several 
stations  following,  that  is  to  say,  to  the  station  at  Marks  Tey  otherwise 
Marks  Tey  Junction,  to  the  station  at  Chelmsford,  to  the  station  at 
Romford,  and  to  the  station  at  Shoreditch,  run,  daily  and  every  day 
(except  Sunday),  an  express  or  quick  train  from  the  said  junction  of  the 
line  of  the  defendants  with  the  line  of  the  plaintiffs  at  Colchester,  in  the 
county  of  Essex,  to  the  station  at  Shoreditch,  in  the  county  of  Middle- 
sex, and  should  cause  such  express  or  quick  train  to  depart,  daily  and 
erery  day,  except  Sundays,  from  the  junction  at  Colchester  aforesaid, 
at  the  hour  of  ten  of  the  clock  in  the  forenoon,  and  to  stop  at  the 
stations  at  Marks  Tey,  otherwise  Marks  Tey  Junction,  at  Chelmsford, 
and  at  Romford,  and  to  arrive  at  the  said  station  at  Shoreditch  at  or 
before  half  past  eleven  of  the  clock  in  the  forenoon  of  the  same  day, 
and  by  such  trains  should  carry  and  convey  all  such  passengers  to  be 
conveyed  as  aforesaid ;  and  that,  for  each  and  every  wilful  default  or  eva- 
sion thereof,  defendants  should  pay  plaintiffs,  as  and  by  way  of  liquidated 
damages,  the  sum  of  20Z.  And  Webb  and  Bidder  did,  by  their  said  award, 
further  award,  determine,  order,  and  direct,  that  the  defendants  should, 
for  the  conveyance  and  accommodation  of  passengers  to  be  conveyed 
upon  and  along  The  Eastern  Union  Railway  or  any  part  thereof,  from  the 
several  stations  of  the  defendants  following,  that  is  to  say :  the  station 
at  Shoreditch,  the  station  at  Chelmsford,  and  the  station  at  Marks  Tey, 
*otherwi8e  Marks  Tey  Junction,  run  an  express  or  quick  train  r^^coK 
from  the  station  of  the  defendants  at  Shoreditch  aforesaid  to  the  ^ 
said  junction  of  the  line  of  defendants  and  the  line  of  the  plaintiffs  at 
Colchester  aforesaid,  and  should  cause  such  express  or  quick  train  to 
depart,  daily  and  every  day  (Sundays  excepted),  from  their  station  at 
Shoreditch  aforesaid  at  forty-five  minutes  past  the  hour  of  seven  of  the 
clock  in  the  afternoon,  and  to  stop  at  the  said  stations  at  Romford,  at 
Chelmsford,  and  at  Marks  Tey,  otherwise  Marks  Tey  Junction,  and 
arrive  at  Colchester  aforesaid  at  or  before  fifteen  minutes  past  the  hour 
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of  nine  of  the  clock  in  the  afternoon  of  the  same  day :  and  should,  bj 
such  train,  convey  all  such  passengers  as  should  offer  themselves  to  be 
so  conveyed  as  aforesaid :  and  that,  for  each  and  every  wilful  default 
or  evasion  thereof,  the  defendants  should  pay  to  the  plaintifis,  as  and 
by  way  of  liquidated  damages,  the  sum  of  20Z.  And,  for  affording  pro- 
per facilities  and  convenience  for  the  conveyance  and  accommodation 
of  passengers  to  be  conveyed  from  The  Eastern  Union  Railway,  or  any 
part  thereof,  upon  and  along  The  Eastern  Counties  Railway  between 
London  and  Colchester,  or  any  part  thereof,  Webb  and  Bidder  did,  by 
their  said  award,  further  award,  determine,  order,  and  direct  that 
defendants  should  use  and  employ,  for  the  conveyance  of  the  same 
passengers  and  passengers'  luggage  on  their  said  railway,  all  such 
carriages  or  carriage,  luggage  vans  or  luggage  van,  as  should  have  been 
used  and  employed  on  The  Eastern  Union  Railway  for  the  conveyance 
of  the  same  passengers  and  passengers'  luggage,  and  which  should  be 
tendered  to  the  defendants  and  ready  for  their  use  and  employment,  at 
*^ftfl1  the  said  Junction  at  Colchester  *as  aforesaid  five  minutes  at 

^  least  before  the  departure  from  Colchester  aforesaid  of  any  train 
or  respective  trains  of  defendants :  and  that,  for  each  and  every  wilful 
default  or  evasion  thereof,  defendants  should  pay  to  plaintiffs,  as  and 
by  way  of  liquidated  damages,  the  sum  of  20Z.  And,  for  affording 
proper  facilities  and  convenience  for  the  conveyance  and  accommodation 
of  passengers  to  be  conveyed  from  The  Eastern  Counties  Railway,  or 
any  part  thereof,  upon  and  along  The  Eastern  Union  Railway,  or  any 
part  thereof,  Webb  and  Bidder  did,  by  their  said  award,  further  award, 
determine,  order,  and  direct  that  defendants  should  deliver  over  to 
plaintiffs,  at  the  Junction  at  Colchester,  all  such  carriages  and  carriage, 
luggage  vans  and  luggage  van,  as  should  have  been  used  and  employed 
in  their  said  railway  for  the  conveyance  of  the  same  passengers  and 
passengers'  luggage  as  plaintiffs  should  require  to  be  used  and  employed 
by  them  for  the  conveyance  of  the  same  passengers  and  passengers' 
luggage  on  their  said  railway,  or  any  part  thereof:  and  that,  for  each 
and  every  wilful  default  or  evasion  thereof,  defendants  should  pay  to 
plaintiffs,  as  and  by  way  of  liquidated  damages,  the  sum  of  20/.  And 
Webb  and  Bidder  did,  by  their  said  award,  further  award,  determine, 
order,. and  direct  that  any  notice  given  by  the  station  master  for  the 
time  being  of  plaintiffs  at  Colchester  aforesaid  to  the  station  master  for 
the  time  being  of  defendants,  or  to  such  person  as  should  from  time  to 
time  be  in  charge  of  their  said  station  at  Colchester,  that  any  such 
carriages  or  carriage,  luggage  vans  or  luggage  van,  were  or  was  ready 
to  be  conveyed  or  received,  as  the  case  might  be,  should  be  deemed  and 
taken  to  be  a  requirement  of  the  said  carriages  or  carriage,  luggage 
*^37T  *^*^^  ^^  I'lgg^g©  van,  within  the  meaning  of  the  word  «  required," 

^  as  used  in  the  two  several  clauses  of  the  said  award  last  afore- 
said."    Averments  of  notice  to  defendants  of  the  said  award  and  of 
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general  performance  by  plaintiffs.  Breach :  That  defendants  have  not, 
fiince  notice  of  the  award,  run  an  express  train  from  the  Junction  at 
Colchester  to  the  station  at  Shoreditch,  nor  caused  such  express  train 
to  depart  daily,  &c.  (negativing  the  performance  of  this  part  of  the 
award,  substantially  in  the  terms  of  the  award) :  but,  on  the  contrary, 
on  three  days  not  being  Sundays,  have  neglected,  &c. :  whereby  de- 
fendants became  liable  to  pay  to  plaintiffs  602.,  the  amount  of  three 
several  penalties  of  202.  And,  further,  defendants  have  not  always, 
since  notice,  &c.,  run  an  express  train  from  the  station  at  Shoreditch  te 
the  Junction  at  Colchester ;  nor  have  they  caused  such  express  train 
to  depart,  daily,  &c.  (following  the  corresponding  part  of  the  award) : 
but,  on  the  contrary,  on  three  days  not  being  Sundays,  have  neglected, 
&c. ;  whereby  defendants  became  liable  to  pay  to  plaintiffs  the  furthei 
sum  of  602.,  being  the  amount  of  three  such  penalties,  &c.  And, 
farther,  defendants  have  not,  since  notice,  &c.,  used  or  employed,  fot 
the  conveyance  over  their  railway  of  passengers  and  passengers'  lug- 
gage  to  be  conveyed  from  The  Eastern  Union  Railway  or  any  pari 
thereof  upon  and  along  The  Eastern  Counties  Railway  between  London 
and  Colchester,  or  any  part  thereof,  all  such  carriages,  &c.,  as  had 
been  used  and  employed  in  The  Eastern  Union  Railway  for  the  con- 
veyance of  the  same  passengers,  &c. ;  but,  on  the  contrary,  on  two 
occasions,  have  neglected  so  to  do :  although  on  each  occasion  r^f-n^ 
^notice  was  given  by  the  station  master  of  plaintiffs,  &c.  (as  in  ^ 
the  corresponding  part  of  the  award) :  whereby  defendants  became 
liable  to  pay  to  plaintiffs  the  further  sum  of  402.,  being  the  amount  of 
two  several  penalties,  &c. 

Plea  1.  As  to  so  much  of  the  declaration  as  charges  that  defendants 
have  not  run,  daily,  &c.,  an  express  train  from  the  Junction  at  Col- 
chester to  the  station  at  Shoreditch,  and  have  not  caused  such  train  to 
depart,  daily,  &c*,  at  ten,  jcc,  and  to  stop  and  arrive  as  aforesaid : 
demurrer.     Joinder. 

2.  As  to  so  much  as  charges  that  defendants  have  not  run  an  express 
train  from  the  station  at  Shoreditch  to  the  Junction  at  Colchester,  and 
have  not  caused  such  train  to  depart,  daily,  &c.,  and  to  stop  and  arrive 
as  aforesaid:  demurrer.     Joinder. 

3.  As  to  so  much  of  the  declaration  as  charges  that  defendants  did 
not  convey  from  The  Eastern  Union  Railway,  or  any  part  thereof,  upon 
and  along  The  Eastern  Counties  Railway  between  London  and  Col- 
chester, or  any  part  thereof,  all  such  carriages  or  carriage,  luggage  vans 
or  luggage  van,  as  had  been  used  and  employed  on  The  Eastern  Union 
Railway,  for  the  conveyance  of  the  same  passengers  and  passengers' 
luggage:  demurrer.     Joinder. 

Sir  F.  Kellf/y  for  the  defendants. — ^First,  the  arbitrators  have  ex- 
ceeded their  power  in  directing  that  the  defendants  should  run  an 
express  train  from  the  Colchester  Junction  to  the  Shoreditch  station 
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With  prescribed  times  of  departure  and  arrival.  It  may  perhaps  k 
even  questioned  whether  their  power  extended  beyond  directing 
j^-oq-i  *that  a  train  should  be  run  per  day,  leaving  the  directors  of  The 

"■  Eastern  Counties  Railway  Company  to  order  the  details. 
[Crompton,  J. — Would  such  a  limitation  of  his  power  be  consistent 
with  his  determining  "  what  arrangements  should  be  made"  "for  aflTord- 
ing  proper  facilities  and  convenience  for  the  conveyance  and  all  other 
accommodation  of  passengers,"  &c.  ?]  Undoubtedly  it  might  fairly  bej 
suggested  that  the  number  of  trains  and  the  hours  of  starting  form  a 
reasonable  part  of  the  arrangement :  and  the  defendants  do  not  attacli 
much  importance  to  this  part  of  the  question.  The  most  important 
question  is,  Whether  the  arbitrators  had  power  to  prescribe  the  speed 
of  the  express  train,  so  as  to  require  that  the  distance  from  Colchester 
to  London  should  be  performed  in  an  hour  and  a  half,  with  three  stop- 
pages.(a)  The  Court  cannot  take  judicial  notice  of  what  is  or  is  not  a 
dangerous  speed :  but,  for  the  present  purpose,  it  is  a  sufficient  objec- 
tion that  the' prescribed  speed  may  bo  dangerous:  the  Company  will 
not  be  relieved  of  the  responsibility  by  the  award.  [Coleridge,  J.— 
Might  you  not  urge  the  same  argument  against  any  regulation  respect- 
ing the  number  of  trains  ?]  Perhaps  in  that  respect  it  is  not  so  easy  to 
put  an  extreme  case.  [Lord  Campbell,  C.  J. — If  what  the  award  pre- 
scribes is  in  fact  dangerous,  the  Company  ought  not  to  obey  it :  there 
are  means  of  avoiding  such  a  consequence.  Grompton,  J. — What  would 
be  the  legal  consequence  of  the  Company  being  ordered  to  run  the 
trains  at  a  speed  which  is  in  fact  dangerous  7  Would  they  be  respon- 
*'S401  ®^^^^'  ^^  *^®y  *obeyed?]    It  may  perhaps  be  admitted  that  they 

^  would  not.  [Lord  Campbell,  C.  J. — I  do  not  assent  to  that 
admission  :  the  award  would,  on  that  supposition,  become  illegal,  and 
then  ought  not  to  be  obeyed.]  That  view  of  course  strengthens  the 
argument  for  the  defendants.  Further,  the  arbitrators  have  ordered 
the  defendants  to  run  the  trains,  as  specified,  without  any  limitation  as 
to  the  time  for  which  the  arrangement  is  to  prevail :  it  cannot  have  been 
intended  to  intrust  them  with  such  a  power.  If,  however,  the  Court 
pronounce  that  the  defendants  may,  by  dissenting  from  the  arrangement, 
subject  the  arrangement  to  a  fresh  reference  from  time  to  time,  that 
will  remove  this  objection.  It  seems  that  the  arbitrators  ought  to  have 
directed  that  the  arrangements  should  continue  till  otherwise  awarded. 
[Lord  Campbell,  C.  J. — That  is  surely  implied.]  That  satisfies  the 
defendants. 

Secondly.  The  arbitrators  had  not  the  power  to  order  the  defendanta 
to  run  a  train  from  Shoreditch  to  the  Colchester  Junction.  The  inten- 
tion of  the  Legislature  was  that  arrangements  should  be  made  for 
conveying  the  passengers,  &c.,  of  The  Eastern  Union  Railway  Company 

(o)  The  ooiuiBel  agreed  ihat  this  might  be  taken  to  be  an  actual  speed  of  thirtj-siz  miles  per 
hour. 
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from  the  Junction  to  London :  but  it  was  not  meant  that  the  defendants 
should  furnish  a  train  for  the  purpose  of  providing  passengers  for  The 
Eastern  Union  Railway  Company  from  London.  Sect.  4  points  only 
to  the  carriage  from  The  Eastern  Union  Railway  and  from  The  Eastern 
Counties  Railway, 

Thirdly.  The  award  requires  the  defendants,  not  only  to  provide  con- 
veyances for  the  passengers,  &c.,  of  The  Eastern  Union  Railway 
Company,  but  also  to  forward  *the  identical  carriages  which  r^p-A^ 
have  been  employed  by  The  Eastern  Union  Railway  Company  ^ 
in  bringing  their  traffic  to  the  Junction.  [Lord  Campbell,  C.  J. — Can 
ve  say  that  that  may  not  be  an  arrangement  for  affording  proper 
facilities  for  the  conveyance  ?]  The  question  is,  Whether  this  is  within 
the  power  of  the  arbitrators.  It  may  be  asked,  What  is  to  become  of 
the  carriages  and  vans  after  they  arrive  in  London  ? 

Bramwell^  contri,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — I  cannot  say  whether  this  award  be  favour- 
able or  unfavourable  to  the  defendants,  expedient  or  inexpedient.  I 
am  required  only  to  determine  whether  the  arbitrators  have  acted  ultra 
vires.  The  two  Companies,  finding  that  they  are  likely  to  have  con- 
flicting interests,  very  properly,  by  the  aid  of  the  Legislature,  agree 
that  their  disputes  shall  be  settled  by  arbitration.  (His  Lordship  then 
read  sect.  4.)  I  am  of  opinion  that  this  justifies  every  part  of  the 
award  which  has  been  brought  to  our  notice.  Sir  Fitzroy  Kelly  in  the 
first  case  generally  objected,  but  rather  faintly,  to  the  arbitrators 
determining  the  number  of  trains  and  the  hours  of  starting.  But  he 
objected  very  strongly  to  the  particular  regulation  that  a  train  should 
start  from  the  Colchester  Junction  at  ten,  and  arrive,  with  three  stop- 
pages, at  the  Shoreditch  Station  at  half-past  eleven :  a  speed  which,  it 
seems,  is  thirty-six  miles  per  hour.  I  cannot  say  that  this  is  an  unlaw- 
ful speed.  If  there  be  danger  in  such  speed,  beyond  all  doubt  it  was 
beyond  the  power  of  the  arbitrators  to  give  such  a  direction.  But, 
without  an  allegation  to  that  efiect,  how  can  I  say  *that  it  is 
dangerous  ?  It  may,  for  anything  that  appears,  be  a  reasonable 
speed.  An  allegation  that  it  is  a  dangerous  speed  would  be  an  answer 
to  the  declaration :  but  on  this  demurrer  I  cannot  assume  the  fact  to  be 
BO.  Then,  as  to  the  general  power  of  determining  the  speed,  the 
passengers  would  be  in  a  pitiful  plight  who,  expecting  to  reach  London 
in  time  to  transact  their  business  there,  found  themselves  detained  on 
the  line  till  sunset.  As  to  the  next  objection,  that  no  time  is  limited 
during  which  the  specified  arrangement  is  to  prevail,  the  construction 
is  that  suggested  by  Sir  Fitzroy  Kelly :  it  must  prevail  till  further 
order  be  made  in  that  behalf.  Such  further  order  is  clearly  within  the 
fourth  section.  The  second  demurrer  is  wholly  unfounded.  Under 
the  words  of  sect.  4  there  must  be  a  reciprocity,  a  power  to  direct  the 
conveyance  from  London  to  Colchester  as  well  as  that  from  Colchester 
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to  London.  Sect.  4  prevents  The  Eastern  Union  Railway  Company 
from  carrying  their  own  passengers  on  The  Eastern  Counties  Railway 
by  their  own  locomotives,  bat  clearly  enables  the  arbitrators,  for  the 
convenience  of  passengers  whose  destination  is  the  Eastern  Union  Rail- 
way, to  direct  a  train  to  start  from  London  on  the  Eastern  Coanties 
Railway,  and  arrive  at  Colchester,  at  given  times.  As  to  the  direction 
that  the  defendants  shall  carry  the  carriages  and  vans,  which  have 
brought  the  passengers  and  goods  of  The  Eastern  Union  Railway  Com- 
pany to  the  Junction,  surely  that  falls  within  the  words  <<  for  affording 
proper  facilities  and  convenience  for  the  conveyance  and  all  other 
accommodation  of  passengers,  animals,  and  goods."  Whether  what  the 
arbitrators  have  determined  be  convenient  or  inconvenient  I  cannot  sav : 
they  clearly  have  not  '^'exceeded  their  power.     I  think,  therefore, 


* 
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that  there  must  be  judgment  for  the  plaintiffs. 


CoLBRinaB,  J. — The  only  question  is,  Whether  the  arbitrators  have 
done  more  than  <<  determine  what  arrangements  should  be  made"  by 
the  two  Companies,  or  either  of  them,  >«  for  affording  proper  facilities 
and  convenience  for  the  conveyance  and  all  other  accommodation  of 
passengers,  animals,  and  goods  to  be  conveyed  from  the  Eastern  Union 
Railway,  or  any  part  thereof,  upon  and  along  The  Eastern  Counties 
Railway,  between  London  and  Colchester,  or  any  part  thereof,  and 
from  The  Eastern  Counties  Railway  between  London  and  Colchester, 
or  any  part  thereof,  and  upon  and  along  The  Eastern  Union  Railway, 
or  any  part  thereof.*'     If  they  have  done  no  more,  they  have  not  ex- 
ceeded their  power.     No  argument  can  be  sustained  on  the  supposition 
that  they  have  made  regulations  which  may  produce  danger  and  so  be 
unlawful.     For,  if  they  have  done  so,  that  should  appear  on  the  decla- 
ration or  plea :  and  even  from  Sir  Fitzroy  Kelly's  own  argument  it 
appears  that  he  cannot  enter  into  the  question  of  fact.     The  principal 
question  raised  is  as  to  the  speed.     Now  is  it  not  patent  to  every  per- 
son that  speed,  above  all  other  things,  is  that  which  affords  proper 
facilities  and  convenience  for  the  conveyance  ?     If  it  be  not,  I  do  not 
know  what  is.     To  say  that  the  particular  arrangement  produces  an 
improper  speed  is  only  to  say  that  the  award  goes  beyond  the  power  of 
the  arbitrators  and  need  not  be  obeyed.     But  the  impropriety  does  not 
appear.     Then  it  is  contended  that  the  arbitrators  had  no  power  to 
order  the  running  of  trains  to  bring  passengers  from  London  to  The 
^eiSM-»  Eastern  Union  Railway.     '''But  put  the  case  of  a  passenger  who 
-'  wants  to  know  whether  there  are  proper  facilities  for  enabliDg 
him  to  use  The  Eastern  Union  Railway :  would  he  not  inquire  how  he 
was  to  get  to  it  from  London  7     It  is  true  that  on  a  technical  and 
extremely  literal  interpretation  of  sect.  4  something  may  be  said  on 
behalf  of  this  objection.     But,  by  such  an  interpretation,  we  should  pat 
an  absurd  construction  on  the  power   given  to  the  arbitrators.    We 
should  be  saying  to  them,  You  may  provide  for  conveyance  of  the  ps^* 
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sengers  of  Thfe  Eastern  Union  Railway  to  London,  but  not  back.  The 
passenger  says :  "  I  want  to  nae  The  Eastern  Union  Railway  daily  for 
the  purpose  of  going  to  London :"  is  it  not  part  of  the  arrangement  for 
affording  him  proper  facilities  that  he  should  know  how  he  is  to  get 
back  from  London ;  and,  further,  whether,  upon  arriving  at  the  Junc- 
tion, he  is  to  be  turned  out  of  the  carriage  in  which  he  has  been  brought 
thither  ?  The  arbitrators  were  bound  to  make  arrangements  as  to  that  : 
ind,  if  they  were  empowered  to  do  so  for  the  journey  to  London,  they 
were  clearly  empowered  to  do  so  for  the  journey  from  London. 

Erls,  J. — I  also  am  of  the  same  opinion.  It  appears  that  the  rail- 
way from  The  Norfolk  Railway  to  Colchester  belongs  to  The  Eastern 
Union  Railway  Company,(a)  and  that  the  railway  from  Colchester  to 
London  belongs  to  The  Eastern  Counties  Railway  Company.  The 
thing  to  be  done  was  to  provide  arrangements  for  conveniently  forward- 
ing passengers  and  goods  on  their  railways.  There  is  a  common  termi- 
nus at  Colchester ;  and  it  is  important  to  fix  when  the  trains  are  to  go 
from  this,  and  *when  they  are  to  arrive  at  it.  The  passenger  is  r^c^e 
brought  to  this  terminus  and  wants  to  go  on  to  London :  it  is  ^ 
important  to  him  to  know  when  he  is  to  go  on,  when  he  can  get  back, 
and  whether  he  is  to  change  his  carriage.  This  is  just  what  the  arbi- 
trators have  regulated. 

Crompton,  J. — I  think  this  award  is  well  made  under  the  power 
given  to  the  arbitrators  to  determine  the  arrangements  to  be  made  for 
the  purposes  mentioned  in  sect.  4.  The  principal  question  is  as  to  the 
power  to  regulate  the  speed.  I  do  not  know  that  any  arrangement  is 
more  important  than  that  which  regulates  the  speed  and  the  kind  of 
train :  if  these  particulars  be  not  regulated,  each  Company  is  at  the 
mercy  of  the  other.  The  Company  could  incur  no  responsibility  from 
the  directions  as  to  speed :  for,  if  the  speed  directed  be  dangerous, 
they  need  not  obey  the  award ;  if  it  be  not  dangerous,  there  is  nothing 
to  be  responsible  for,  except  their  own  negligence.  Then  it  is  objected 
that  the  award  does  not  limit  the  time  during  which  the  arrangement 
is  to  be  in  force :  but  clearly  it  is  contemplated  that  the  arrangements 
may  be  made  from  time  to  time,  as  may  be  found  convenient.  As  to 
the  second  demurrer,  it  was  proper  that  the  arbitrators  should  deter- 
mine the  arrangements  from  London  to  Colchester  as  well  as  those  from 
Colchester  to  London.  As  to  the  carrying  forward  the  carriages  and 
vans  of  The  Eastern  Union  Railway  Company,  that  clearly  was  a  very 
important  matter  of  arrangement,  and  within  the  power  of  the  arbi- 
trators. Judgment  for  the  plaintiffs* 

(a)  Stat  U  it  n  Viet  o.  IviiL  ■.  S. 
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Under  stat  7  A  8  Viet  o.  101,  s.  3,  jasUcea  may  make  an  order  of  maintenance  on  the  paUtJTe 
father  of  a  bastard  child  bom  of  a  married  woman,  where  non-access  of  the  hnsband  cud  b« 
shown.    Andy  in  the  order,  the  mother  may  be  described  as  a  sinj^le  woman. 

So  held,  in  a  case  where  the  hosband  was  absent  under  sentence  of  transportation. 

Held  also,  that  the  liability  of  the  patatlre  father,  under  the  order,  was  not  put  an  end  to  bj  the 
hnsband  and  wife  having  renewed  cohabitation. 

Where  justices,  under  the  above  circamstances,  refused  to  issue  a  warrant  of  distress  for  arresrj 
of  the  sum  ordered  to  he  paid,  assigning  as  their  reason  that  the  putative  father  wa«  discharged 
from  the  order  iy  the  husband's  return  and  cohabitation,  the  Court  made  absolute  a  rule  for 
ordering  them  to  issue  the  warrant,  holding  that  this  could  not  be  considered  as  a  refusal  msdc 
in  the  exercise  of  the  discretion  of  the  justices. 

Bodkin,  in  last  Term,  obtained  a  rule  calling  upon  William  Pilkington 
and  Zechariah  Sillar,  Esquires,  two  justices  of  Lancashire,  and  Patrick 
M*Cue,  to  show  cause  why  the  said  two  justices  should  not  issue  their 
warrant  for  distress  and  sale  of  the  goods  and  chattels  of  the  said  P. 
M'Cue,  for  recovery  of  the  sum  of  19«.  6rf.,  being  the  amount  of  arrears 
of  a  weekly  sum  of  Is.  6d.,  directed  by  an  order  made,the  7th  December, 
1847,  under  the  hands  and  seals  of  Richard  Edwards  and  Samuel  Taylor, 
Esquires,  two  justices  of  Lancashire,  to  be  paid  by  the  said  P.  MTue 
(to  Elizabeth  Grimes,  the  mother  of  a  bastard  child  of  which  he  was 
adjudged  to  be  the  putative  father,  as  in  the  said  order  mentioned. 

From  the  affidavit  on  which  the  rule  was  obtained,  it  appeared  that 
Elizabeth  Grimes,  on  7th  September,  1847,  obtained  at  petty  sessions 
an  order  under  stat.  7  &  8  Vict.  c.  101,  of  which  the  material  parts 
are  as  follows. 

"  County  of  Lancaster,  to  wit.  At  a  petty  sessions  of  Her  Majesty's 
justices  of  the  peace  for  the  county  of  Lancaster,  holden  in  and  for  the 
division  of  Prescot  in  the  said  county,  at,"  &c.,  on  7th  December,  1847, 
^-.-^  "before  *U8,  Richard  Edwards  and  Samuel  Taylor,  Esquires, 
-*  two  of  Her  Majesty's  justices,"  &c.  "  Whereas  one  Elizabeth 
Grimes,  single  woman,  residing  at,"  &c.,  "  within  this  division,  did  on 
the  8th  day  of  November,  1847,  having  been  delivered  of  a  male  bas- 
tard child  within  twelve  calendar  months  prior  thereto,  make  application 
to  William  Pilkington,  Esquire,  one  of  Her  Majesty's  justices  of  the 
peace  acting  for  this  division,  for  a  summons  to  be  served  upon  one 
Patrick  M'Cue,  of,"  4c.,  "whom  she  alleged  to  be  the  father  of  the 
said  child :  and  the  said  justice  thereupon  issued  his  summons  to  the 
said  P.  M'Cue,  to  appear  at  a  petty  session  to  be  holden  on  this  day 
for  this  division,"  &c.,  "  to  answer  her  complaint,"  &c.  "And  whereas 
the  said  P.  M'Cue,  having  been  duly  served,"  &c.,  "and  now  appearing 
in  pursuance  thereof,  and  the  said  Elizabeth  Grimes  having  now  applied 
to  us,  the  said  justices  in  petty  session  assembled,  for  an  order  upon 
the  said  P.  M'Cue  according  to  the  form  of  the  statute,"  &c. ;  "and  it 
being  now  proved  to  us,  in  the  presence  and  hearing  of  the  said  P. 
M'Cue,  that  the  said  child  was,  since  the  passing  of  an  Act,"  &c.  (T  i 
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8  Vict.  c.  101),  « that  is  to  say  on  the  26th  day  of  February,  a.  d. 
1847,  born  a  bastard  of  the  body  of  the  said  E.  Grimes :  and  we  having, 
in  the  presence  and  hearing  of  the  said  P.  M'Cue,  heard  the  evidence 
of  such  woman,  and  such  other  evidence  as  she  hath  produced,  and 
haying  also  heard  all  the  evidence  tendered  by  the  said  P.  M'Cue,'' 
and  the  evidence  of  E.  Grimes  having  been  corroborated,  &c.,  «« do 
hereby  adjudge  the  said  P.  M'Cue  to  be  the  putative  father  of  the  said 
bastard  child.  And,  having  regard  to  all  the  circumstances  of  the  case,  - 
we  do  now  hereby  order  that  *the  said  P.  M'Cue  do  pay  unto  r^^cAo 
the  said  E.  Grimes,  the  mother  of  the  said  bastard  child,  so  long  ^ 
as  she  shall  live,  and  shall  be  of  sound  mind,  and  shall  not  be  in  any 
gaol  or  prison,  or  under  sentence  of  transportation,  or  to  the  person 
who  may  be  appointed  to  have  the  custody  of  such  bastard  child  under 
the  provisions  of  the  said  statute,  the  sum  of  Is.  6d.  per  week,  hence- 
forth, until  the  said  child  shall  attain  the  age  of  thirteen  years,  or  shall 
die,  or  the  said  E.  Grimes  shall  marry :"  with  costs. 

From  the  affidavit,  it  further  appeared  that,  at  the  time  of  making  the 
order,  E.  Grimes  was  a  married  woman :  and  her  husband,  James  Grimes, 
then  was,  and  for  several  years  had  been,  absent  from  her,  residing  as  a 
convict  under  sentence  of  transportation  in  Van  Piemen's  Land.  M'Cue 
continued,  under  the  order  above  mentioned,  to  pay  the  sum  of  la.  6d. 
weekly  to  E.  Grimes  up  to  and  until  16th  November,  1852,  about  which 
time  James  Grimes  returned  to  England  and  began  to  live  with  his  wife 
E.  Grimes.  James  Grimes  absconded  from  his  wife  in  about  six  weeks 
from  that  time,  and  had  never  been  again  heard  of.  Patrick  M'Cue 
refusing  to  pay  any  more  money,  E.  Grimes  exhibited  an  information  upon 
oath  before  a  justice,  stating  the  order,  that  the  child  was  living  and 
nnder  thirteen  years  of  age,  that  she  herself  had  not  been  married  since 
the  order,  and  that  M'Cue  was  in  arrear  Ids.  6e2.,  for  thirteen  weeks. 
On  this  information  she  obtained  a  summons  for  the  apprehension  of 
M'Cae,  and  for  having  him  brought  before  the  justices  of  the  division. 
He  appeared  accordingly ;  when  E.  Grimes  applied  for  a  warrant  of 
distress.  The  justices  adjourned  the  hearing  to  8th  *March,  r^^p^q 
1853.  On  that  day  M'Cue  again  appeared,  before  Messrs.  Pilk-  ^ 
ington  and  Sillar ;  when  the  above  facts  were  proved  upon  oath.  But 
the  justices,  as  deposed,  *'  did  then  and  there  refuse  to  grant  their  distress 
warrant,  as  required  by  said  Elizabeth  Grimes,  on  the  ground  that  said 
Patrick  M'Cue  was  not  liable  to  pay  to  said  Elizabeth  Grimes  the  weekly 
sum  of  Is.  6(2.,  as  directed  by  said  order,  he  being,  in  the  opinion  of  said 
last-mentioned  justices,  discharged  from  said  order,  by  reason  of  the 
husband  of  said  Elizabeth  Grimes  having  returned  and  cohabited  with 
her  in  manner  herein  aforesaid." 

The  affidavit  in  answer  did  not  introduce  any  material  variation  from 
the  above  statement. 

Pashletf  now  showed  cause. — First :  the  magistrates,  under  sect.  8, 
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have  a  discretion :  <<  they  may  adjudge  the  man  to  be  the  putative 
father  of  such  bastard  child;  and  they  may  also,  if  they  aeefity  having 
regard  to  all  the  circumstances  of  the  oase,  proceed  to  make  an  order 
on  the  putative  father :"  the  sum  to  be  paid  «  may,  if  the  said  justices 
think  fit,  be  calculated"  as  there  mentioned.  [Lord  Campbell,  C.  J.— 
All  this  refers  to  the  original  order  of  maintenance.]  It  does  so  :  but 
the  language  is  permissive  throughout:  a  single  justice  <(may"  if  the 
money  be  not  paid,  order  the  putative  father  to  be  brought  before  two 
justices ;  and,  if  he  refuse  to  pay,  the  two  justices  «  may,"  by  warrant, 
direct  the  sum  to  be  recovered  by  distress.  In  Lumley's  Act  for  the 
further  Amendment  of  the  Laws  relating  to  the  Poor,  &c.  (3d  ed.)  p. 
43,  note  5,  it  is  said :  <<  it  will  be  seen  that  it  is  quite  in  the  discretion 
*f\f\ni  ^^  ^^®  justices  whether  *they  will  or  will  not  enforce  the  order; 

-'  consequently,  if  the  child  cease  to  be  dependent  for  support  upon 
the  mother,  or  if  her  conduct  be  such  as  to  disentitle  her  to  the  remedy, 
the  justices  will  doubtless  deem  it  right  to  withhold  this  process." 
These  provisions  differ  materially  from  those  of  stat.  18  Eliz.  c.  3,  s.  2, 
under  which  the  justices  had  no  discretion  to  abstain  from  acting :  one 
main  object  there  was  the  punishment  of  the  parties.  [Lord  Cahp* 
BELL,  C.  J. — But  it  appears  that  here  the  justices  refused  the  order, 
not  in  any  exercise  of  discretion,  but  on  the  ground  that  the  father  vaa 
discharged  from  liability.]  A  man  marrying  the  mother  of  a  bastard 
child  was  made  liable  to  the  maintenance,  under  stat.  4  &  5  W.  4,  c. 
76,  s.  57.  [Lord  Campbell,  G.  J. — Before  that  enactment,  it  was 
found  that  a  woman  with  a  bastard  was  often  thought  to  be  a  prize.] 
The  discretion  is  apparently  lodged  in  the  justices  in  contemplation  of 
the  various  abuses  which  might  follow  from  giving  in  all  cases  an  abso- 
lute right  to  the  payment.  Secondly :  sect.  5  of  stat.  7  &  8  Vict,  c 
101,  provides  that  no  order  of  maintenance  shall  be  of  any  force  or 
validity  after  the  marriage  of  the  mother.  Now,  in  the  first  place,  the 
order  can  have  no  force  at  all  unless  a  woman,  circumstanced  as  the 
mother  here  was,  be  quasi  a  single  woman  within  the  meaning  of  sect. 
2.  But,  in  that  case,  her  beginning  to  live  anew  with  her  husband  is 
a  quasi  marriage.  And  there  seem  to  be  good  reasons  for  this  coo* 
strnction.  The  mother,  by  stat.  7  &  8  Vict.  c.  101,  is  intrusted  with 
the  money  paid  for  the  maintenance :  but,  if  she  lives  with  a  husband, 
he  will  have  the  control  of  it.  Under  sect.  6  she  is  punishable  as  » 
*^')11  *^^S^^  ^^^  vagabond  if  she  deserts  her  bastard  child:  but  her 

-^  husband  might  compel  her  to  do  so.  Thirdly ;  sect.  2  is  inappli^ 
cable  altogether  to  such  a  case.  The  enactment  is  confined  to  «<  single" 
women.  To  hold  that  a  woman,  under  such  circumstances  as  the  pre- 
sent, is  single,  is,  in  effect,  to  bold  that  in  all  cases  of  non-access  a 
married  woman  is  a  single  woman.  In  Rex  v.  Luffe,  8  East,  193,  it 
was  held  that  the  child  of  a  married  woman,  where  non-access  of  the 
husband  could  be  shown,  was  a  proper  subject  of  an  order  of  filiation 
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nnder  stats.  18  Elise.  c.  8,  s.  2,  and  6  6.  2,  c.  31,  s.  1,  though  the  lat- 
ter has  the  words  « single  woman."  But  the  policy  oJT  stat.  7  &  8  Vict. 
e.  101,  put  an  end  to  the  effect  of  the  order  when  the  woman  marries  : 
the  word  «  single'*  will  therefore  be  used  in  its  ordinary  sense.  [Lord 
Campbell,  C.  J. — ^Then  what  is  to  become  of  such  bastards  ?]  It  may 
well  be  supposed  that  the  Legislature  did  not  contemplate  the  case, 
which  must  be  of  extreme  rarity,  of  a  child  of  a  married  woman  shown 
to  be  a  bastard  only  by  proof  of  non-access*  It  might  be  asked,  too, 
what  is  to  become  of  the  bastard  of  an  unmarried  woman,  after  her 
marriage,  if  she  dies :  for  the  order  is  not  valid  after  the  marriage,  and 
the  husband's  liability  ceases  on  the  wife's  death.  By  common  law,  he 
is  not  even  liable  to  maintain  the  legitimate  children  of  his  wife  by  a 
former  marriage  :  Cooper  v.  Martin,  4  East,  76.  The  provisions  of  the 
Act  appear  to  be  generally  inapplicable  to  the  case  of  a  married  woman. 
The  money,  nnder  sect.  5,  is  to  be  paid  to  the  mother,  and  thus  will  be 
under  the  husband's  control :  but  under  stat.  4  &  5  W.  4 ,  c.  76,  s.  72, 
this  was  expressly  forbidden.  On  this  *point,  Regina  v.  Col-  r^rcQ 
lingwood,  12  Q.  B.  681  (E.  C.  L.  R.  vol.  64),  is  undoubtedly  an  ■- 
express  authority  in  favour  of  the  rule.  But  in  that  case  the  different 
policy  of  the  several  statutes  seems  not  to  have  been  sufficiently  adverted 
to.  In  Lumley  (3d  ed.),  p.  40,  note  1,  it  is  said :  «  A  single  woman  is 
not  necessarily  a  spinster;"  "and  consequently  these  Words  will  apply 
to  a  widow  who  may  be  pregnant  with,  or  may  have  a  bastard ;  but 
they  do  not  appear  to  be  applicable  to  a  married  woman  living  away 
from  her  husband ;  and  the  whole  of  the  new  provisions,  one  of  which 
is  that  the  order  shall  not  continue  after  the  marriage  of  the  woman," 
"are  unsuited  to  such  a  case."  Whatever  reasons  are  valid  against  the 
argument  now  urged  on  the  third  point  seem  to  strengthen  the  argu- 
ment on  the  second  point. 

Bodkiiiy  contr^,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — The  question  seems  to  me  to  turn  on  the  ques- 
tion, whether  the  mother  here  can  be  called  a  single  woman :  if  she  can- 
not, eadit  questio.  Now  this  question  has  been  solemnly  decided  in  the 
affirmative,  after  time  taken  for  consideration.  We  are  not,  it  is  true, 
absolutely  bound  by  that  decision :  but  we  should  adhere  to  it  unless  very 
strong  reasons  were  adduced  against  it.  In  Rex  v.  Luffe  the  same  inter 
pretation  was  put  by  this  Court  on  the  word  as  used  in  the  earlier  sta- 
tute ;  and  it  was  held  that  a  married  woman  may,  under  such  circum- 
stances as  these,  be  considered  single  in  the  sense  intended  by  a  statute 


*which  provides  for  the  maintenance  of  bastards.     It  would  be 
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strange  if  one  class  of  bastards,  though  small,  were  left  entirely 
destitute,  and  there  were  no  liability  in  the  putative  father.  Yet  that 
would  be  the  consequence  of  our  puttitig  the  interpretation  which  is  sug- 
gested on  stat.  7  &  8  Vict.  c.  101.     I  think,  therefore,  that  Mr.  Pash- 
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ley's  interpretation  is  not  the  correct  one,  and  that  this  woman,  though 
married,  is  single  in  the  sense  intended  by  the  statute.  If  so,  the  order 
of  maintenance  is  good ;  and,  that  order  being  good,  the  first  question 
is  whether  the  justices  have  a  discretion  as  to  enforcing  it.  They  cer- 
tainly have  a  discretion  for  some  purposes :  and,  had  they  abstained  from 
enforcing  the  order  in  the  exercise  of  their  discretion,  we  could  not  hsTe 
interfered.  If,  for  instance,  they  had  examined  into  the  circumstances 
of  the  putative  father  and  mother,  and,  upon  such  examination,  had 
determined  not  to  enforce  the  order,  that  would  have  been  an  exercise 
of  their  discretion  which  we  should  not  have  controlled.  But  from  the 
affidavits  it  appears  that  this  is  not  what  has  occurred ;  they  have  refused 
to  grant  their  warrant  on  the  ground  that  the  party  is  discharged  from 
his  liability :  that  is,  in  effect)  declining  jurisdiction.  As  to  the  husband's 
return,  in  Regina  v.  CoUingwood  the  decision  was  on  general  grounds :  it 
did  not  appear  that  the  husband  was  suffering  transportation :  he  might 
have  been  in  Scotland,  or  in  England  indeed,  if  he  had  not  access  to  his 
wife.  The  liability  of  the  putative  father,  in  this  case,  cannot  therefore 
be  affected  by  the  return  of  the  husband  from  transportation.  I  think, 
^- _^  therefore,  '*'that  the  magistrates  were  wrong  in  not  exercising  their 
^  power,  and  that  the  rule  must  be  made  absolute. 

Coleridge,  J. — I  am  of  the  same  opinion.  As  to  Mr.  Pashley's  first 
point :  it  is  true  that  sect.  3  of  stat.  7  &  8  Vict.  c.  101,  does  give  a  dis- 
cretion to  the  justices ;  but  that  is  a  discretion  whether  they  will  enforce 
an  order  assumed  to  be  valid.  Here  they  refuse  to  exercise  their  discre- 
tion. As  to  the  last  point:  the  question  is  raised  by  the  apparent 
difference  in  the  language  of  stat.  18  Eliz.  c.  8,  s.  2,  and  7  &;  8  Viet  c 
101,  the  latter  using  the  word  '^  single,"  the  former  not.  But  in  Rex  r. 
Luffe,  stat.  6  G.  2,  c.  81,  s.  1,  was  expressly  called  in  aid :  and  in  that 
statute  the  same  word  "  single"  was  used :  yet  it  was  held  applicable  to 
the  case  of  a  married  woman  having  a  bastard.  Then  Regina  v.  Colling- 
wood,  which  was  founded  upon  Rex  v,  Luffe,  is  a  decision  on  the  present 
statute,  and  is  precisely  in  point.  Before  we  discharge  this  rule,  we  must 
say  that  both  those  cases  are  badly  decided.  We  perhaps  might  do  so, 
if  no  valid  arguments  could  be  urged  in  their  favour ;  but  it  seems  to 
me  that  there  are  such  arguments. 

Erle,  J. — I  am  also  of  opinion  that  the  rule  must  be  made  absolute. 
I  concur  in  the  decisions  that  a  married  woman,  having  a  bastard,  may, 
for  the  purpose  of  the  bastardy  laws,  be  called  single.  I  agree  also  that 
in  this  case  the  woman  cannot  be  said  to  have  married  since  the  order 
^.^-^  of  maintenance  was  made.  And  I  think  that  '''the  affidavit  shows 
-^  that  the  magistrates  have  not  exercised  a  discretion,  but  have  as- 
sumed the  non-liability  of  the  putative  father. 

Crompton,  J. — I  am  of  the  same  opinion.  We  should  not  overturn 
u  deliberate  decision,  especially  one  long  acted  on,  without  very  strong 


2  ELLIS  &  BLACKBURN.    Q.  B.  555 

reasons  for  so  doing :  and  it  seems  to  me  that  we  cannot  find  such 
reasons  in  the  statute  without  a  strained  interpretation. 

Rule  absolute.(a) 

(a)  PatkUy  afterwardsi  on  the  sune  day,  suggested  that  the  rule  ahoold  not  be  made  absolute 
ui  ilB  terms;  but  that,  in  order  to  enable  the  justices  to  exercise  a  discretion,  they  should  be 
ordered  to  adjudicate.    The  Court,  however,  said  that  the  rule  must  be  made  absolute  rimply. 


SCOTT  V.  WALKER.    June  9. 

Plaintiff  brought  an  action  to  reeover  from  defendant  a  deed  made  between  P.  and  plainti£ 
Defendant  pleaded  a  general  lien  for  work  done  by  him  as  attorney  for  plaintiff.  Under  a 
judge's  order,  defendant  delivered  particulars  of  his  lien,  which  consisted  of  a  bill  of  costs  in 
an  action  of  P.  against  G.  Plaintiff  applied,  under  stat  14  A  15  ^Viot  c.  09,  s.  6,  to  be  at 
liberty  to  inspect  defendant^!  day-books,  biU-books,  cash-books,  letter-books,  ledgers,  and 
journals,  commencing  and  concluding  at  days  nsm.d,  and  to  take  copies  of  or  extracts  from 
fuch  parts  as  related  to  the  particulars  of  lien. 

In  support  of  the  application,  plaintiff'  deposed  that  he  was  not  indebted  to  defendant  for  any 
part  of  the  costs,  but  that  P.,  if  any  one,  was  so  indebted.  That  defendant's  day-books,  Ac. 
(u  before),  so  commencing  and  concluding,  from  which  books,  or  some  of  them,  the  bill  of 
eo^ts  bad  been  taken,  would,  as  defendant  believed,  fbmish  material  evidence  in  support  of 
plaintiff's  case ;  and,  in  particular,  would  show  that  defendant  never  did  any  of  the  work  on 
account  of  plaintiff,  but  on  account  of  P. ;  and  the  inspection  was  material  and  necessary  to 
rapport  plaintiff's  case.  Defendant  deposed  that  he  kept  no  bill-book  or  journal  within  certain 
days,  within  which  time  he  deposed  that  all  the  costs  were  inonrred. 

Held :  that  inspection  might  be  granted  for  obtaining  any  evidence  necessary  to  support  plain- 
tiff's original  case,  or  to  meet  the  defendant's  case,  though  not  for  information  showing  how 
defendant's  case  would  be  supported. 

Held  aUo :  that  the  application  was  too  extensive. 

Bat,  per  Lord  Campbell,  C.  J.,  Coleridge  and  Crompton,  Js.,  dissentiente  Erie,  J.,  the  inspection 
was  granted  of  such  entries,  in  defendant's  day-books,  cash-books,  and  ledgers,  within  tUo 
dajs  named  by  defendant,  as  related  to  items  of  the  particulars  of  lien. 

Phipson,  in  this  term,  obtained  a  rule  calling  on  the  defendant  to 
ehow  cause  why  the  plaintiff  and  '*'his  attorney  should  not  be  at  r^;-;-/* 
liberty  to  inspect,  at  the  ofiSce  of  the  defendant's  attorney,  the  ^ 
defendant's  day-books,  bill-books,  cash-books,  letter-books,  ledgers,  and 
journals,  commencing  the  11th  July,  1848,  down  to  and  concluding  the 
17th  May,  1852 ;  and,  if  necessary,  why  they  should  not  be  at  liberty 
to  take  copies  of,  or  extracts  from,  such  parts  of  the  same  as  relate  to 
the  particulars  of  lien  delivered  by  the  defendant  in  this  cause. 

The  rule  was  obtained  on  the  affidavit  of  the  plaintiff,  from  which 
the  following  facts  appeared.  The  action  was  to  recover  from  defendant 
a  mortgage  deed  made  between  Richard  Parker  and  the  plaintiff.  The 
plaintiff  had  declared :  and  the  defendant  had  pleaded  three  pleas :  1. 
Non  detinet ;  2.  That  the  deed  was  not  the  property  of  the  plaintiff; 
3.  That  the  defendant  held  a  general  lien  on  the  deed  for  work  done 
by  the  defendant  as  attorney  for  the  plaintiff.  The  defendant,  under 
a  Judge's  order,  had  delivered  particulars  of  his  alleged  lien ;  which 
particulars  consisted  of  the  defendant's  bill  of  costs  in  an  action  of 
Parker  against  The  Great  Western  Railway  Company,  and  also  the 
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costs  relating  to  a  reference  of  the  said  action.  The  plaintiff  now 
deposed  that  he  never  retained  or  employed  the  defendant  in  the  action 
or  reference,  and  was  not  indebted  to  the  defendant  in  respect  of  any 
part  of  the  bill  of  costs;  but  that  Parker  was  the  party,  if  any, 
indebted  to  the  defendant  in  respect  thereof.  That  the  defendant's 
day-books,  bill-books,  cash-books,  letter-books,  ledgers,  and  journals, 
commencing  11th  July,  1848,  down  to  and  including  17th  May,  1853, 
<(  from  which  books,  or  some,  or  one  of  them,  the  said  bill  of  costs  has 
been  made,  will,  as  this  deponent  verily  believes,  show  that  the  said 
^- -_^  Richard  Parker  is  the  real  debtor  to  the  said  defendant,  *and 
^  not  this  deponent.  And  this  deponent  verily  believes  that  all  or 
some  or  one  of  the  said  books  will  furnish  material  evidence  in  support 
of  his,  this  deponent's,  case ;  and  that  the  inspection  of  such  books, 
during  the  period  aforesaid,  is  material  and  necessary  for  the  support 
of  his,  this  deponent's,  said  action :  and,  in  particular,  that  the  same 
will  show  that  the  defendant  never  did  any  part  of  the  work  charged 
for  in  the  said  particulars  of  lien  for  or  on  account  of  this  deponent, 
but  for  and  on  account  of  Richard  Parker  only." 

In  answer,  the  defendant  made  affidavit  that  the  indenture  is  a  mort- 
gage deed,  whereby  Parker  assigned  to  the  plaintiff  all  claims  and 
demands  due  and  owing  to  Parker  from  the  Great  Western  Railway 
Company,  the  action  having  been  referred  and  being  then  pending. 
That,  after  the  date  of  the  deed,  the  defendant  acted  as  attorney  for 
the  plaintiff  in  various  matters  connected  with  the  action  and  reference; 
and,  at  the  commencement  of  this  suit,  the  defendant  had  a  lien  on  the 
deed  for  his  costs  and  charges  so  incurred,  and  for  fees  paid  to  counsel 
by  defendant  on  account  of  the  plaintiff.  That  the  whole  of  the  de- 
fendant's costs  and  charges  relating  to  the  action  and  reference,  inchd- 
ing  those  in  respect  of  which  the  lien  arose,  the  amount  having  been 
allowed  on  taxation,  had  since  the  commencement  of  the  suit  been  paid 
out  of  moneys  recovered  under  the  reference  from  The  Great  Western 
Railway  Company,  and  there  was  therefore  no  longer  any  question  ss 
to  the  amount.  That  between  11th  July,  1848,  and  28th  April,  1851 
(within  which  period  all  such  costs  and  charges  were  incurred),  the 
defendant  kept  no  bill -book  or  journal.  That  all  such  books  as  the 
defendant  did  keep  during  the  said  period  were  still  in  frequent  use, 
^f'^o■^  and  were  *required  for  the  purposes  of  the  defendant's  business; 
-'  and  therefore  it  would  cause  him  serious  inconvenience  to  hare 
them  removed  from  his  office. 

Wise  now  showed  cause. — The  affidavit  in  support  of  the  rule  does 
not  bring  the  case  within  stat.  14  &  15  Vict.  c.  99,  s.  6.  It  does  not 
show  that  the  inspection  is  necessary  to  the  making  out  of  the  plain- 
tiff's case:  it  appears  to  be  required  only  to  meet  an  anticipated 
defence.  The  case  may  be  considered  to  be  analogous  to  that  of  a 
defendant  demurring  to  a  bill  for  discovery.    [Lord  Campbell,  C.  J.— 
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Yoa  mast  assume  that  «uch  bill  sets  out  the  declaration  and  plea.  And 
there  would  be  a  difference  between  a  bill  for  relief,  praying  for  disco- 
Tery  as  incidental  thereto,  and  a  bill  for  discovery  simply.]  That  is 
so.  Another  distinction  is  between  a  prayer  for  discovery  for  the  pur- 
pose of  simply  aiding  the  party  in  substantiating  his  complaint,  and  a 
prayer  for  discovery  with  the  object  of  anticipating  a  defence.  This  is 
illustrated  by  the  remarks  upon  Harland  v.  Emerson,  8  Bligh,  N.  S. 
62,  in  Wigram's  Points  in  the  Law  of  Discovery,  75  (2d  ed.).  On  the 
plea  of  Not  possessed,  the  plaintiff  has  to  prove  the  affirmative :  in 
this  he  cannot  be  assisted  by  evidence  from  the  books ;  if  the  defendant 
has  an  answer,  the  plaintiff  cannot  inspect  the  books  to  discover  it. 
The  affidavit  does  not  suggest  that  the  inspection  would  supply  any- 
thing material  to  the  plaintiff  on  this  issue.  As  to  the  lien,  the  plain- 
tiff insists  that  he  never  employed  the  defendant  at  all:  the  employment 
mast  be  proved  by  the  defendant  affirmatively.  Sneider  v.  Mangino, 
7  Exch.  229,t  shows  that  the  party  •seeking  inspection  must  r^ccq 
show  something  more  than  that  the  evidence  wanted  may  enable  ^ 
him  to  see  what  his  adversary's  case  is.  And,  further,  the  affidavit 
shows  that  the  information  which  the  plaintiff  seeks  is  to  be  derived 
from  a  privileged  communication.  At  the  least,  Parker's  assent  should 
have  been  obtained;  Grane  v.  Cooper,  Wigram's  Points,  &c.,  246. 
[Phipson. — That  may  be  made  a  condition.]  Again,  the  affidavit  should 
show  specifically  what  is  wanted.  The  Court  will  not  countenance  what 
is  analogous  to  a  fishing  application ;  Bolton  v.  Corporation  of  Liver- 
pool, 1  M.  &  K.  88,  Smith  v.  Duke  of  Beaufort,  1  Hare,  507,  Dos  Santos 
V,  Frietas,  Wigram's  Points,  &c.,  165.  A  material  misstatement  of 
date  is  shown  by  the  defendant's  affidavit :  that,  however,  is  important 
only  as  to  a  part  of  the  books.  Nothing  is  shown  giving  the  plaintiff 
a  common  law  right  to  inspection,  by  reason  of  the  instrument  asked 
for  being  held  under  such  circumstances  as  to  bring  the  case  within 
Black  V.  Gompertz,  7  Exch.  67.t(a) 

Phipson^  contri. — The  plaintiff  wants  to  show  that,  as  between  him- 
self and  the  defendant,  the  deed  belongs  to  the  plaintiff,  which  is  the 
'question  under  the  issue  upon  the  property  of  the  deed.  Therefore, 
although  the  defendant  would  have  to  prove  the  lien  affirmatively,  the 
plaintiff's  case  is  not  made  oat  without  the  information  which  is  sought. 
At  any  rate,  the  question  will  arise  on  the  plea  of  lien.  The  indefiniteness 
of  the  application  is  complained  of.  But,  where  the  general  nature  of 
the  documents  is  shown,  and  the  documents  are  alleged  to  be  evidence 
for  the  plaintiff  on  a  case  ^specifically  charged,  the  defendant,  rj|,;-^Q 
if  he  does  not  expressly  deny  that  ground,  is  compellable  in  ^ 
equity  to  give  inspection ;  Smith  v.  Duke  of  Beaufort,  1  Hare,  507. 
Here  the  nature  of  the  case  precludes  a  more  specific  description. 
[Coleridge,  J. — Do  you  say  that,  if  the  lien  were  not  set  up,  you 

(a)  See  Doe  dem.  Child  r.  Roe,  1  E.  A  B.  279  (E.  C.  L.  R.  vol.  72). 

VOL.  n. — 44 
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could  require  inspection  ?]  No :  the  object  is  to  negative  the  lien. 
[Lord  Campbell,  C.  J. — Tou  say  that  inspection  may  be  granted  for 
the  purpose  of  obtaining  evidence  by  which  the  party  applying  may 
negative  his  opponent's  case.]  That  is  so  ;  The  Attorney-General  r. 
The  Corporation  of  London,  2  Macn.  k  0.  247 :  and  the  doctrine 
applies  here.  The  entries  would  not  be  evidence  for  the  defendant  at 
all.  The  rule  may  be  modified,  if  too  much  be  asked.  It  does  not 
appear  that  any  privileged  communication  will  be  disclosed :  but  that 
objection  may  be  obviated  by  making  Parker*s  consent  a  condition. 

Lord  Campbell,  C.  J. — We  cannot  make  the  rule  absolute  in  its 
terms :  these  are  too  general.  Whatever  is  in  the  nature  of  a  fishing 
application  is  to  be  resisted.  But  we  ought  to  grant  one  part  of  the 
application.  I  think,  as  L  threw  out  in  the  course  of  the  argument, 
that,  where  the  defendant  is  in  possession  of  documents  which  make 
out,  not  his  own  case,  but  either  the  case  of  the  plaintiff  or  the 
plaintiff's  answer  to  the  defendant's  case,  the  plaintiff  is  entitled  to 
inspection.  He  is  not  entitled  to  inspect  that  which  merely  makes  out 
the  defendant's  case,  any  more  than  the  defendant  is  entitled  to  inspect 
documents  of  the  plaintiff  which  merely  make  out  the  plaintiff's 
^f-f^-t-i  case.  As  far  as  this  application  ^relates  to  the  inspection  of 
^  that  which  contains  the  particulars  of  the  lien,  it  may  be  granted. 
The  affidavit  of  the  plaintiff  is  not  very  specific,  in  merely  stating  that 
the  bill  of  costs  has.been  made  out  from  the  books :  but  we  must  infer 
that  they  are  believed  to  contain  the  entries  from  which  such  bill  has 
been  made  out.  These  could  not  be  evidence  for  the  defendant ;  but 
they  may  furnish  material  evidence  for  the  plaintiff.  Had  this,  as  we 
might  perhaps  have  presumed  from  the  beginning  of  the  affidavit,  been  a 
mere  fishing  application,  it  could  not  have  been  sustained.  But,  where 
reasonable  ground  is  furnished  for  believing  that  what  the  inquiry  seeks 
is,  not  the  nature  of  the  defendant's  case,  but  the  evidence  material 
for  the  plaintiff's  case,  the  inspection  may  be  granted.  The  rule  must 
therefore  be  modified,  and  strictly  confined  to  entries  in  the  books 
respecting  the  particulars  of  the  lien  in  respect  of  the.  action  between 
Parker  and  The  Oreat  Western  Railway  Company,  and  the  reference.    > 

Coleridge,  J. — I  am  of  the  same  opinion.  Whether  a  document 
supports  tbe  primfi  facie  case  of  the  plaintiff  or  maintains  it  against 
the  case  of  the  defendants,  the  evidence  is  equally  in  support  of  the 
plaintiff's  original  case,  and  if  so,  is  within  the  principle  of  the  Act. 
A  greater  question  here  is,  whether  the  grounds  urged  in  support  of 
the  application  be  not  too  vague  or  general.  That  we  must  measure 
very  much  by  the  circumstances  of  each  particular  case,  especially  by 
the  means  which  the  party  has  of  being  more  specific.  Now  I  do  not 
see  how,  if  we  limit  the  application  as  my  Lord  points  out,  the  plaintiff 
could  be  more  specific  in  his  statement.    He  is  furnished  by  the  defend- 
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ant  with  the  particulars  of  *a  lien,  which  appear  to  be  in  respect  r«r/«o 
of  an  action.  The  plaintiff  says  that  the  defendant  must  have  '- 
in  his  possession  documents  from  which  the  particulars  are  made  out, 
and  that  he,  plaintiff,  believes  that  from  these  documents  he  shall  be 
able  to  show  that  he  was  never  liable  to  the  defendant,  but  that  Parker 
was.  The  rule,  so  limited,  should  therefore  in  mj  opinion  be  madn 
absolute. 

Erle,  J. — That  there  must  be  some  limitation,  is  a  principle  in  which 
I  concur  with  my  learned  brethren,  as  I  collect  their  views.  And,  as 
I  understand  my  Lord,  I  concur  in  his  view  that,  where  particular  entries 
are  specified,  the  plaintiff  may  inspect  them.  But  it  is  clear  to  me 
tbat,  in  making  this  rule  absolute,  we  are  laying  down  a  principle 
beyond  that.  I  can  find  in  the  plaintiff's  affidavit  nothing  more  than 
that  the  books  contain  some  entries.  It  comes  to  this :  there  are  debits, 
in  many  items,  headed  Parker  v.  The  Great  Western  Railway  Company ; 
and  the  plaintiff  is  to  inspect  all.  I  cannot  therefore  distinguish  this 
from  an  ordinary  case  of  an  action  for  work  and  labour,  where  the 
plaintiff  says,  I  should  like  to  look  at  all  the  documents  you  have  about 
the  matter,  in  order  to  find  out  that  you  are  liable.  If  the  entry  were 
specified,  the  case  would  fall  within  the  principle.  But  I  understand 
the  plaintiff  as  saying  that  it  will  appear  that  his  name  is  not  to  be 
found  in  the  books :  that,  I  think,  is  not  within  the  proper  principle 
of  limitation. 

Crompton,  J. — I  also  am  of  opinion  that  this  rule  should  be  made 
absolute.  The  principle  in  question  *is  very  important  in  the  r^cgo 
application  of  the  Act.  The  rule  must  be  taken  to  be,  that  the  ^ 
privilege  of  inspection  is  confined  to  those  cases  where  the  information 
is  wanted,  either  to  establish  the  plaintiff's  original  case,  or  to  enable 
him  to  answer  the  defendant's  case.  And  it  is  a  rule  that  a  party  is  not 
to  be  allowed  to  look  at  the  evidence  of  his  antagonist,  merely  for  the 
purpose  of  picking  holes  in  the  antagonist's  case ;  though  he  may  have 
the  inspection  when  he  seeks  for  evidence  for  establishing  his  own  case. 
The  question  as  to  privileged  communication  has  been  disposed  of.  The 
great  question  is,  whether  the  application  and  the  grounds  laid  for  it  be 
not  too  general.  No  doubt  we  must  take  it  to  be  established  law  that  a 
party  is  not  to  be  entitled  to  say,  if  I  saw  my  opponent's  books  I  could 
find  some  evidence.  That  may  possibly  be  done  at  equity,  or  under  some 
new  law ;  but  it  cannot  be  done  under  this  Act.  But  here  the  plaintiff 
swears  that  he  believes  that  entries,  which  he  describes,  will  appear  in 
certain  books,  showing  that  the  party  charged  was  not  the  plaintiff  but 
Parker.  That  is  enough  to  call  upon  the  other  party  to  deny  that  he 
has  such  entries.  It  is  very  important,  with  a  view  to  the  practice  at 
Chambers,  that  the  rule  should  be  well  understood.  One  party  asserts 
the  existence  of  such  entries ;  the  opposite  party  says  only  that  there 
are  not  any  such  books  as  some  of  those  described  :  from  this  I  collect 
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that  there  are  some  such  entries  in  the  other  books*  I  do  not  see  any 
reason  why,  in  an  action  for  goods  sold  and  delivered,  the  plaintiff  should 
not  have  inspection  of  the  books  in  which  he  believes  the  articles  are 
entered  to  his  credit.  Here  the  plaintiff  sajs  that  there  are  entries  to 
*^(\dr[  ^^^  off^^ct  which  he  '^'describes ;  that  is  not  denied.  No  harm  can 
-^  be  done  by  making  the  rule  absolute,  provided  it  apply  to  sach 
entries  only  as  comprehend  the  items  in  the  particulars. 

Ordered :  ^^  That  the  plaintiff  and  his  attorney  be  at  liberty  to  inspect, 
at  the  office  of  the  defendant's  attorney,  any  entries  in  the  defendant*! 
day-books,  cash-books,  and  ledgers,  commencing  the  11th  July,  1848, 
down  to  and  including  the  28th  April,  1851,  which  relate  to  the  items 
of  the  particulars  of  lien  delivered  by  the  defendant  in  this  cause :  and 
that  the  plaintiff,  upon  notice  being  given  to  his  attorney,  be  at  liberty, 
if  necessary,  to  take  copies  of  or  extracts  from  such  entries." 


GEORGE  DIBBLE  v.  THOMAS  BOWATER  and  ISAAC 
MORGAN.    June  10. 

A  tenant  on  the  morning  of  the  quarter-day  frandnlently  remored  hit  gooda  with  intent  to  avoid 
a  difltreu  for  the  rent  which  beoame  dae  on  that  day.  The  Undlord,  after  the  rent  had  beeome 
in  arrear,  and  within  thirty  days  of  the  remoral,  followed  and  seised  the  goods  as  a  distress. 

Held,  by  Lord  Campbell,  C.  J.,  Coleridge  and  Erie,  Js.,  that  his  seisnre  was  jastified  nnder  staL 
11  G.  2,  o.  19,  s.  1,  the  rent  being  due  and  payable,  though  not  in  arrear,  at  the  time  of  the 
removaL  Crompton,  J.,  dissentiente,  and  holding  that  (whatever  might  be  the  proper  cod- 
struction  of  the  statute  in  a  Court  of  Error)  the  previous  decisions  bound  a  court  of  co-ordi- 
nate Jurisdiction  to  hold  thaA  it  was  essential  that  the  rent  should  be  im  arrear  at  the  time  of 
the  removaL 

Declaration  for  breaking  plaintiff's  house  and  carrying  away  his 
goods.  Plea :  That,  before  25th  December^  1852,  plaintiff  held  a  house 
as  tenant' to  defendant  Bowater,  at  a  rent  of  267.  payable  quarterly ;  that 
the  reversion  then  belonged  to  Bowater,  who  was  entitled  to  distrain  for 
the  rent.  And  that,  on  that  day,  ^^one  of  the  said  quarterly  payments 
became  and  was,  and  at  the  time  when,  &c.,  remained,  due  and  payable 
^.^.^  to"  Bo  water;  and  that,  ^*  after  the  same  had  become  '^due,  and 
-^  when  the  same  was  in  arrear  and  unpaid,  and  within  thirty  days 
next  before  the  said  time  when,  &c.,  to  wit,"  2Tth  December,  1852, 
^^  plaintiff  fraudulently  and  clandestinely  removed  and  carried  off  from 
the  said  premises  the  said  goods  and  chattels,  being  the  proper  goods 
and  chattels  of  the  plaintiff,"  to  prevent  a  distress :  the  plea  then  justi- 
fied following  and  seizing  these  goods  in  the  plaintiff's  house,  by  Bowater 
in  his  own  right,  and  the  other  defendant  as  his  servant.  Issue  on  this 
plea. 

On  the  trial,  before  Coleridge,  J.,  at  the  Westminster  sittings  in  last 
Easter  Term,  it  appeared  that  the  goods  were  removed  by  the  plaintiff 
early  on  the  morning  of  the  25th  December,  1852,  being  the  day  on 
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which  the  rent  became  due.  The  jary,  in  answer  to  the  learned  Judge, 
said  that  the  goods  were  fraudulently  removed  to  prevent  a  distress. 
The  learned  Judge  thereupon  directed  a  verdict  for  the  plaintiff,  with 
leare  to  move  to  enter  a  verdict  for  the  defendant.  In  the  same  Term, 
Warren  obtained  a  rule  Nisi  accordingly, 

Udall  now  showed  cause. — The  plea  is  not  proved.  The  averment 
is,  that  the  goods  were  removed  <«  after  the"  rent  <<  had  become  due. 
and  when  the  tame  wot  in  arrear  and  unpaid."  The  proof  is,  that  they 
were  removed  on  the  morning  of  the  quarter-day.  Now  rent  is  not  in 
arrear  till  the  end  of  the  term  day ;  William  Clun's  Case,  10  Rep.  127  a, 
Dappa  V.  Mayo,  1  Saund.  282,  Lord  Rockingham  v.  Oxenden,  2  Salk. 
578.(a)  Had  the  plaintiff  been  distrained  upon  on  that  day,  and  replevin 
been  brought,  he  might  have  pleaded  riens  in  arrear.  [Lord  Campbell, 
C.  J. — The  distress  *could  not  be  made  on  that  day :  the  point  r:,^^/^^ 
is,  Whether,  a  removal  being  fraudulent  and  with  intent  to  avoid  ^ 
an  impending  distress  afterwards,  the  seizure  is  justified.]  That  ques- 
tion does  not  arise ;  for  the  plea  avers  that  the  rent  was  in  arrear. 
[Lord  Campbell,  C.  J. — ^It  may  arise,  if  that  averment  is  immaterial.] 
It  is  of  the  essence  of  the  plea.  That  was  the  ground  of  the  decision 
of  the  Common  Pleas  in  Rand  v.  Yaughan,  1  New  Ca.  767,  approving 
of  Watson  v.  Main,  8  Esp.  N.  P.  G.  15. 

Warren  and  BoviUj  in  support  of  the  rule. — The  rent  was  due  at  the 
time  the  goods  were  removed,  though  the  tenant  had  the  whole  of  the 
day  to  pay  it  in.  This  is  proved  by  Clun's  Case,  10  Rep.  127  a ;  for 
there  the  distinction  is  pointed  out :  payment  before  the  term  day  is 
rolantary  and  not  satisfactory :  but,  "  if  the  rent  is  payable  at  the  feast 
of  Easter,  if  the  tenant  pays  the  rent  in  the  morning,  and  the  lessor 
dies  at  two  hours  before  noon  of  the  same  day :  this  payment  wasvolun- 
tary,  and  yet  it  is  a  good  satisfaction  against  the  heir."  The  reason 
must  be  because  the  rent  is  due  as  a  debt  in  the  morning :  payment 
before  the  day  would  not  be  good ;  Lord  Cromwel  v.  Andrews,  Cro. 
Eliz.  15.  The  averment  therefore,  if  material,  is  satisfied.  But, 
further,  it  is  not  material.  The  words  of  stat.  11  G.  2,  c.  19,  s.  1, 
are:  «in  case  any  tenant,"  &c.,  <<of  lands,"  &c.,  <<upon  the  demise  or 
holding  whereof  any  rent  is  or  shall  be  reserved,  due,  or  made  payable, 
shall  fraudulently  or  clandestinely  convey  away,  or  carry  off  or  from 
such  premises,  his,  her,  or  their  goods  or  chattels,  to  prevent  the  land- 
lord," kc.j  (<  distraining  the  same  for  arrears  of  rent  so  reserved, 
*dae,  or  made  payable ;  it  shall  and  may  be  lawful  to  and  for  r^ra^r 
every  landlord,"  &c.,  "within  the  space  of  thirty  days  next  *- 
ensuing  such  conveying  away  or  carrying  off  such  goods  or  chattels  as 
aforesaid,  to  take  and  seize  such  goods  and  chattels,  wherever  the  same 
shall  be  found,  as  a  distress  for  the  said  arrears  of  rent."  There  is 
nothing  in  the  words  of  this  statute  to  indicate  that  the  ront  must  be 

(a)  8.  C.  as  Lord  RooklDgham  v,  P«nrioe,  1  P.  WiU.  177. 
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in  arrear :  the  words  are  in  the  disjunctive,  « reserved,  dae,  or  made 
payable."  On  the  quarter-day  the  rent  is  every  one  of  these.  [Cromp- 
TON,  J. — But  how  can  it  be  said  to  be  in  arrear?  And  the  cases  seem 
to  make  "  arrears"  the  emphatic  word.]  It  was  no  part  of  the  decision 
in  any  one  of  the  cases  that  the  rent  must  be  in  arrear ;  for  in  none  of 
them  was  the  rent  either  due  or  payable  at  the  time  of  the  removal. 
In  Rand  v,  Yaughan  the  removal  was  the  day  before  the  rent  became 
due ;  in  Watson  v.  Main  it  was  several  days  before.  In  Furneaux  v. 
Fotherby,  4  Campb.  136,  Lord  Ellenborough  seemed  inclined  to  think 
that,  even  where  the  removal  was  before  quarter-day,  the  landlord 
might  follow  the  goods.  These  three  seem  to  be  all  the  cases.  [Cole- 
RiDGB,  J. — There  is  also  a  case  of  Northfield  v.  Nightingale,  cited  in 
Woodfairs  Landlord  and  Tenant  (6th  edition),  p.  860,  which  is  to  the 
same  effect  as  Rand  t;.  Yaughan,  except  that  it  arose  on  demurrer  to  a 
plea.] 

Lord  Campbell,  C.  J. — We  are  all  of  opinion  that  this  plea  must 

be  amended,  so  as  to  be  in  conformity  with  the  facts,  upon  propei 

3^-^n^  terms ;  or  else  that  the  question  *cannot  be  considered.   [After 

^  some  discussion,  this  was   agreed  to  by  the  counsel  on  both 

sides.] 

Lord  Campbell,  G.  J. — The  plea,  then,  being  considered  as  amended, 
I  am  of  opinion  that  the  defendant  is  entitled  to  judgment.  When 
there  is  a  fraudulent  removal  on  the  term  day,  it  clearly  comes  within 
the  mischief  intended  to  be  prohibited  by  stat.  11  G.  2,  c.  19,  s.  1  • 
but  that  is  not  enough ;  we  must  also  see  that  it  comes  within  thr 
words  of  the  enactment.  On  the  best  consideration  I  can  give  to  it, 
I  think  it  does  come  within  the  words,  which  seem  to  me  to  require 
no  more  than  that  the  rent  should  be  « reserved,  due,  or  made  pay- 
able." I  do  not  think  that  there  are  any  words  requiring  that  the 
rent  should  be  in  arrear  at  the  time  of  the  removal.  Mr.  Warren  has 
satisfactorily  shown  that  rent  is  in  one  sense  due  and  payable  on 
the  quarter-day  ;  for  payment  on  that  morning  to  a  tenant  for  life  who 
dies  in  the  course  of  the  day  could  not  be  good  against  the  heir  if  the 
rent  were  not  due  and  payable.  But  the  rent,  though  due  on  that 
day,  is  not  in  arrear  till  the  day  is  elapsed ;  and  there  can  be  no 
distress  till  the  rent  is  in  arrear.  Rand  t;.  Yaughan  is  a  decision  entitled 
to  the  greatest  respect :  and,  if  the  rent  had  in  that  case  been  due  at 
the  time  of  the  removal,  the  circumstances  would  have  been  the  same 
as  these.  But  in  that  case  the  removal  was  before  the  quarter-day ; 
and,  in  delivering  the  judgment  of  the  Court,  Tindal,  C.  J.,  says: 
u  The  short  question  raised  by  the  pleadings  is,  whether  the  statute 
♦'ifiQl  *PP^^®^  *^  CBLse&  where  the  tenant  *removes  his  goods  fraada- 
-'  lently  and  clandestinely  before  the  rent  becomes  due ;  and  we 
arc  of  opinion  that  such  case  is  not  provided  for  by  the  statute."  That 
was  the  judgment  of  the  Court,  with  which  our  present  decision  does 
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not  conflict.  It  is  true  that  Tindal,  C.  J.,  adds  some  observations,  and 
says :  «It  is  the  place,  therefore,  not  the  time  of  the  distress,  to  which 
the  statute  intends  to  apply  the  remedy :  and,  indeed,  it  is  obvioas, 
that  if  the  construction  contended  for  by  the  defendant  is  adopted,  as 
the  landlord  may,  after  five  days  next  after  the  distress,  sell  the  goods 
and  pay  himself  the  rent,  he  might  do  so  in  many  cases  before  the  rent 
became  due,  which  never  could  have  been  intended."  I  cannot  concur 
in  that  observation.  I  think  the  present  case  is  within  the  words  and 
mischief  of  the  statute :  and,  as  a  decision  in  favour  of  the  defendant 
is  consistent  with  the  former  decisions,  though  not  with  the  observa- 
tions made,  I  think  we  are  not  precluded  from  putting  a  sense  upon  the 
words  of  the  statute  such  as  to  effectuate  the  intention  of  the  Legis- 
lature. 

Coleridge,  J. — ^I  agree  that,  as  in  all  the  prior  cases  the  removal 
was  before  the  rent  became  due,  a  circumstance  which  was  material  and 
most  have  been  present  to  the  minds  of  the  Judges  deciding,  we  are  at 
liberty  to  look  to  the  words  of  the  statute  and  see  whether  they  apply 
to  the  present  case.  Now  I  think  that  the  words,  in  case  the  tenant 
shall  fraudulently  remove  his  goods  to  prevent  the  landlord  <<  from  dis- 
training the  same  for  arrears  of  rent  so  reserved,  due,  or  made  pay- 
able,*' do  not  require  that  the  rent  shall  be  in  arrear  at  the  time  of  the 
removal.  The  object  of  the  Legislature  was  to  prevent  a  removal  to 
avoid  a  distress,  *which  cannot  take  place  until  there  are  arrears.  rj,tc7n 
So  far  the  word  arrears  is  introduced  only  to  show  what  kind  of  ^ 
distress  is  meant ;  viz.  one  « for  arrears  of  rent  so  reserved,  due,  or 
made  payable."  Then  the  landlord  may  follow  those  goods,  and  seize 
them  «aB  a  distress  for  the  said  arrears  of  rent."  This  he  cannot  do 
till  the  rent  is  in  arrear.  So  it  seems  to  me  clear  that  this  case,  in 
which  the  rent  was  due,  and  the  goods  were  removed  to  avoid  a  distress 
for  the  arrears  of  rent,  and  were  followed  and  seized  after  the  rent  was 
in  arrear,  is  within  the  statute.  I  cannot  think  it  necessary  that  the 
rent  should  be  in  arrear  at  the  time  of  the  removal. 

Erlb,  J. — ^A  question  is  raised  on  the  construction  of  stat.  11  G.  2, 
c.  19,  s.  1.  It  is.  Whether  it  applies  to  the  following  facts.  Rent 
became  due  on  December  25th ;  on  that  day  the  tenant  fraudulently 
removed  his  goods  with  intent  to  avoid  a  distress  for  that  rent.  In 
law,  no  distress  could  be  made  till  the  following  day ;  but  the  rent  was 
due  at  the  beginning  of  December  25th,  though  the  tenant  had  the 
whole  of  that  day  in  which  to  pay  it.  It  seems  to  me.  that  this  case  is 
within  the  words  of  the  enactment ;  for  the  rent  was  reserved  and  due : 
and  it  is  quite  clear  to  my  mind  that  it  is  within  the  mischief.  We  do 
not  overrule  any  preceding  decision ;  for  in  no  case  was  the  rent  due ; 
Bo  that  we  do  not  conflict  with  the  decision.  We  do  not  run  any 
danger  of  questioning  transactions  during  an  indefinite  period,  as 
apprehended  in  Rand  v.  Yaughan,  1  New  Ca.  767 :  our  decision  gives  a 
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well  defined  time  as  the  limit  within  which  the  removal  can  be  such  as 
^fi'fj^'^  to  justify  following  *the  goods.      We  also  give  full  effect  to 

-'  what  is  observed  by  Tindal,  C.  J.,  that  the  object  of  the  statute 
was  to  apply  to  the  place,  not  the  time,  of  the  distress :  and  I  have 
not  been  able  to  see  how  that  observation  bears  on  the  time  of  the 
removal  of  the  goods ;  which  is  the  point  before  us.  It  is  relevant  to 
the  time  of  the  distress,  but  not  to  the  time  of  the  removal. 

Grompton,  J. — ^We  are  now  considering  the  question  as  if  the  plea 
had  been  framed  according  to  the  fact,  and  we  were  deciding  on  a 
motion  for  judgment  non  obstante  veredicto.  And  I  am  not  prepared, 
sitting  here  in  a  Court  of  co-ordinate  jurisdiction  with  the  Common 
Pleas,  to  come  to  the  same  decision  as  my  Brothers.  Whether,  looking 
at  the  words  of  the  statute  alone,  without  the  decided  cases,  or  sitting 
in  a  Court  of  Error,  I  should  come  to  the  same  conclusion  as  they  do 
is  another  question ;  but  it  seems  to  me  that  in  the  previous  decisions 
the  word  «  due"  in  the  statute  was  not  considered  the  emphatic  word; 
it  was  the  word  <<  arrears"  on  which  the  Court  proceeded.  And  this 
must  have  been  so;  for,  as  was  truly  observed  by  Mr.  Warren,  the 
words  are  in  the  alternative,  <»  reserved,  due,  or  made  payable."  The 
Court  in  Rand  v.  Yaughan  seem  to  me  to  have  proceeded  on  the  word 
«  arrears,"  and,  rightly  or  wrongly,  to  have  decided  that  the  effect  of 
that  word  was  to  require  that  the  rent  should  be  in  arrear  at  the  time 
of  the  removal.  In  the  considered  judgment  of  the  Court,  the  reasons 
are  given.  Tindal,  C.  J.,  says :  «  By  the  common  law,  the  distress  for 
^B^n-^  ^^^^  ^^  necessarily  made  upon  some  part  of  the  demised  *pre- 

^  mises,  otherwise  the  tenant  might  rescue  the  distress,  or  bring 
an  action  of  trespass.  And  it  was  only  in  case  the  landlord  coming  to 
distrain  saw  the  cattle  on  the  premises,  and  the  tenant  to  prevent  the 
distress  drove  them  off  the  premises,  that  the  landlord  could  justify 
freshly  following  and  distraining  them."  These  observations  may  not 
have  been  required  by  the  facts  in  that  case;  bat  they  are  given  as  the 
reasons  for  the  judgment.  The  Chief  Justice  proceeds :  « And  the 
statutes  8  Ann.  c.  14,  s.  2,  and  11  0.  2,  appear  to  have  been  passed 
with  the  view  of  removing  such  difficulty  in  the  way  of  the  landlord's 
remedy  in  the  case  of  a  fraudulent  or  clandestine  removal  of  the  tenant's 
goods  off  the  premises.  For  it  expressly  empowers  the  landlord  *  to 
take  and  seize  such  goods,  wherever  the  same  shall  be  found,  as  a  dis- 
tress for  the  said  arrear  of  rent;  and  the  same  to  sell  and  otherwise 
dispose  of  in  such  manner  as  if  the  said  goods  had  been  actualfy  dih 
trained  by  such  landlord  in  and  upon  such  premises  for  such  arrean  of 
rent*  It  is  the  plaecy  therefore,  not  the  time  of  the  distress  to  which 
the  statute  intends  to  apply  the  remedy."  I  think  that  was  the  great 
object  of  the  statute ;  but  at  any  rate  the  Chief  Justice  gives  these  as 
the  reasons  for  the  judgment.  I  do  not  see  why,  if  the  construction  of 
the  statute  is  that  the  rent  need  not  be  in  arrear,  it  should  be  necessary 
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that  it  should  be  due :  it  would  seem  sufficient  that  it.  should  be  <<  re- 
served." I  think  therefore  that  our  decision  now  interferes  with  the 
grounds  of  the  judgment  in  Rand  v.  Vaughan :  and,  without  expressing 
any  opinion  as  to  what  construction  ought  to  be  put  upon  the  statute 
*in  a  Court  of  Error,  I  am  not  prepared,  sitting  here,  to  concur  r^r^o 
with  the  rest  of  the  Court.  ^ 

A  rule  was  afterwards  drawn  up,  ordering  « that  the  verdict  obtained 
in  this  cause  be  set  aside,  and  a  verdict  entered  for  the  defendants 
instead  thereof.  The  plea  herein  to  be  altered  according  to  the  facts 
proved  on  the  trial,  so  as  to  avoid  any  ambiguitj  as  to  the  meaning  of 
the  plea.  If  the  case  remains  as  it  is,  each  party  to  pay  his  own  costs. 
If  the  plaintiff  bring  error,  and  succeed,  then  he  is  to  have  judgment 
Non  obstante  veredicto,  with  twelve  pounds,  damages,  and  to  have  all 
the  costs  below  and  in  error.  If  he  faU  in  error,  then,  he  is  to  pay  all 
costs  in  error." 

A  la&dlord  cannot  diatrain  and  seU  his  ten-     the  tenant  is  about  disposing  of  them  himself: 
infs  goods  before  the  rent  becomes  due,  though    Burchard  v,  Rees,  1  Wharton,  377. 


In  the  matter  of  a  plaint,  SAMUEL  FULLER,  plaintiff,  and  JAMES- 
HENRY  MACKAT,  Administrator  with  the  will  annexed  of 
CHARLES  WHITTLE  MACKAY,  defendant.    June  13. 

A.  by  will  bequeathed  to  his  senrant  F.,  "  should  my  executors  think  proper/'  20^.,  "conditional 
on  his  continuing  to  conduct  himself  fsithfully  in  all  respeots^"  aod  appointed  executors.  The 
will  was  made  in  the  district  of  the  county  court  of  K.  and  the  testator  died  there.  The  exe- 
cutors renounced  probate,*  and  M.  took  out  letters  of  administration  with  the  will  annexed,  in 
the  Prerogatire  Court  of  the  Archbishop  of  Canterbury.  M.  resided  in  London.  F.,  by  leave 
of  the  judge  of  the  county  court  of  K.,  sued  M.  in  that  court  for  the  20^,  On  a  rule  to  set  aside 
a  judge's  order  for  a  prohibition  : 

Held:  that  the  gT^nt  of  letters  of  administintion  was  part  of  the  cause  of  action,  and  that  the 
judge  of  the  county  court  of  K.  had  not,  under  stat.  0  A  10  Vict  c  06,  s.  60,  jurisdiction  in 
reapect  of  it  over  M.,  who  was  not  within  his  disitrict :  and  on  that  ground  the  rule  to  set  aside 
the  judge's  order  was  discharged. 

Whether  ^e  bequest,  in  these  terms,  was  a  legacy  which  might  be  reooyered  in  the  proper  county 
court,  under  sect.  65,  or  a  bequest  in  trust,  only  to  be  enforced  in  equity,  quart  t  Per  Lord 
Campbell,  C.  J. :  SemhU,  that  it  was  a  legacy  which  might  be  recovered  in  the  proper  county 
court 

QuAiNE,  in  this  Term,  obtained  a  rule  Nisi  to  set  aside  an  order  of 
Crompton,  J.,  for  a  prohibition  in  *the  above  plaint,  directed  to  r^^e^r^ 
the  judge  of  the  countj  court  of  Kent,  holden  at  Margate.  ^ 

From  the  affidavits  it  appeared  that  the  testator  made  his  mil  at 
Margate,  containing,  amongst  others,  this  bequest :  <<  likewise,  should 
my  executors  think  proper,  to  my  man  servant,  whom  I  call  Sam"  (the 
plaintiff),  <(  I  give  202.,  conditional  on  his  continuing  to  conduct  himself 
faithful! J  in  all  respects  ;*'  and  he  appointed  executors.  He  died  at 
Margate ;  the  executors  renounced ;  and  administratioa  with  the  will 

VOL.  U.— 45  tGtZ 
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annexed  was  granted  in  the  Prerogative  Court  of  the  Archbishop  of 
Canterbury.  The  plaint  was  to  recover  this  legacy,  and  was  brought 
by  leave  of  the  judge  of  the  county  court  of  Kent,  holden  at  Margate, 
against  the  defendant,  who  was  resident,  out  of  the  district  of  that 
court,  in  London.  The  defendant  made  affidavit  that  he  disputed  tht 
plaintiff's  right  to  the  legacy,  as  he  conceived  that  he  had  a  discretion, 
and  did  not  think  fit  to  pay  it  (for  which  he  gave  reasons). 

Field  now  showed  cause. — ^First,  the  cause  is  not  one  within  the 
jurisdiction  of  any  county  court.  Stat.  9  4;  10  Vict.  c.  95,  s.  65,  enacts 
that  the  jurisdiction  shall  extend  to  the  recovery  of  any  demand  «  which 
is  the  whole  or  part  of  the  unliquidated  balance  of  a  partnership  account, 
or  the  amount  or  part  of  the  amount  of  a  distributive  share  under  an 
intestacy,  or  of  a  legacy  under  a  will."  But  sect.  58  expressly  takes 
away  the  jurisdiction  where  the  validity  of  any  "bequest"  is  disputed. 
Taking  these  two  together,  the  statute  means  to  give  jurisdiction  over 
simple  and  undisputed  legacies  only.  [Erle,  J. — ^Was  not  this  point 
decided  in  Pears  v.  Wilson,  6  Exch.  838  ?t  Crompton,  J.— In  that 
3^---^  case,  the  distinction  *was  considered,  between  an  action  for  a 
^  legacy  and  a  suit  for  the  performance  of  an  executory  trust :  in 
ithat  case  it  ;^as  held  to  be  a  legacy.  Is  it  so  here  ?]  It  is  in  this  case 
a  bequest  of  an  equitable  interest,  to  be  given  if  the  executors  think 
proper.  The  executors  would  therefore,  if  they  had  taken  probate, 
have  been  trustees  with  a  personal  discretion ;  and  the  plaint  is  in  effect 
an  attempt  to  appoint  the  administrator  trustee  in  the  place  of  the 
renouncing  trustees,  and  then  compel  him  to  exercise  his  discretion  io 
a  particular  way.  The  Lord  Chancellor  can  do  that ;  but  not  the  judge 
of  the  county  court.  [Lord  CAMPBELL,  C.  J. — That  may  be  the  true 
construction  of  the  Act :  but,  if  it  be  so,  there  is  a  failure  of  justice  in 
such  a  case  as  the  present,  where  the  plaintiff  is  without  remedy  unless 
he  goes  into  Chancery  for  20Z.]  There  is  another  ground  for  discharging 
the  rule.  The  defendant  does  not  reside  in  the  district ;  and  the  cause 
of  action  did  not  arise  there.  The  taking  out  letters  of  administration 
is  part  of  the  cause  of  action. 

Quaine  was  called  upon  to  answer  the  last  objection. — The  will  speab 
from  the  death ;  and  the  letters  of  administration  only  prove  it. 
[Crompton,  J. — When  the  cause  of  action  arises  after  death,  there  va 
no  cause  of  action  till  the  letters  of  administration ;  Murray  v.  Th«« 
East  India  Company,  6  B.  &  Aid.  204  (E.  C.  L.  R.  vol.  7).] 

Lord  Campbell,  C.  J. — It  is  not  made  out  that  the  cause  of  actioc 

arose  within  the  district.     If  that  had  been  made  out,  my  strong  im* 

'('5761  P^^^^^^^  ^^  ^^^^t  ^^^^  being  *a  bequest  of  a  legacy,  the  judge  oi 

-^  the  proper  county  court  would  have  had  jurisdiction  such  as  a 

court  of  equity  would  have  had  in  a  similar  case. 

Coleridge,  J. — I  am  of  the  same  opinion  on  the  first  point.  The 
other  IS  one  of  considerable  difficulty,  on  which  I  forbear  to  express  aa 
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dpinion.  But  I  think  it  quite  clear  that  the  grant  of  the  letters  of 
administration,  and  the  acceptance  of  them  hj  the  defendant,  are  in 
this  case  essential  parts  of  the  cause  of  action. 

Eblb,  J.,  concurred. 

Crompton,  J. — The  Court  should,  I  think,  watch  a  little  strictly 
the  exercise  of  the  power  conferred  on  the  judge  of  the  county  court, 
by  Stat.  9  &  10  Vict.  c.  95,  s.  60,  to  give  himself  jurisdiction.  On  the 
other  point  I  shall  only  say  that  it  is  a  question  of  difficulty,  on  which 
I  have  not  formed  an  opinion.  The  distinction  suggested  in  Pears  v. 
Wilson,  6  Exch.  888,t  is  between  a  bequest  of  a  legacy,  where  there  is 
no  further  trust  than  the  simple  one  imposed  on  an  executor  to  pay  it, 
and  a  bequest  in  trust.  That  raises  a  very  nice  question,  and  one  which 
it  is  difficult  to  answer.  Rule  discharged. 


*Ex  parte  GEORGE  HENRY  DAVIDSON.    June  18.   [*577 

C  bn/Qght  ftn  action  sgaintt  D.  for  publishing  three  pieces  of  moeio  aUeged  to  be  the  copyright 
of  C  Before  the  action,  three  entries  had  been  made  in  the  registry  at  Stationer's  Hall,  kept 
imder  stat  6  A  6  VicL  e.  46,  s.  11.  These  entries,  as  they  stood,  would  afford  primi  facie 
eridenee  of  0.'s  copyright  in  the  three  pieces.  D.  obtained  a  mle  Nisi  to  expunge  or  vary 
those  entries.  It  was  obtained  on  an  affldarit  by  which  it  appeared  that  D.  claimed  no  copy- 
right in  the  airs  himself,  but  that  his  case  was  that  they  were  old  pieces,  and  that  the  persons 
who  on  the  entries  professed  to  be  the  authors  were  not  really  the  authors ;  and  the  affidavit 
deposed  to  information  and  belief  as  to  facts,  which,  if  true,  proved  that  the  pieces  were  older 
than  the  supposed  authors.  The  counsel  for  C.  refused  to  consent  not  to  use  these  entries  on 
the  trial. 

The  Court  decUned  to  expunge  the  entries,  but  made  an  order,  without  consent,  that  the  rule 
should  be  enlarged  till  the  trial  of  an  issue  to  determine  the  question  of  copyright,  in  which 
C.  should  be  plaintiff,  and  on  the  trial  of  which  the  entries  should  not  be  used :  and  that  in 
the  mean  time  proceedings  in  the  action  should  be  stayed. 

WiLLEB,  in  this  term,  obtained  a  rule,  under  stat.  5  &  6  Vict.  c.  45, 
8. 14,  calling  on  Robert  Cocks  to  show  cause  whj  three  several  entries 
made  in  the  registry,  kept  at  Stationers*  Hall,  under  stat.  5  &  6  Vict. 
c.  45,  s.  11,  should  not  be  varied  or  expunged. 

By  the  affidavits  it  appeared  that  these  entries  were :  1st,  One  (in 
the  form  No.  8,  in  the  schedule  to  that  Act)  made  on  6th  October, 
1848,  by  which  it  appeared  that  Robert  Cocks  was  the  proprietor  of 
the  copyright  of  a  musical  piece  called  <<  The  Lancers'  Quadrilles," 
first  published  by  himself  in  Middlesex,  on  6th  October,  1848 :  2.  One 
of  29th  June,  1847,  by  which  Felix  Yaniewicz,  professing  to  be  the 
author  of  a  musical  piece  called  "  A  Polish  Rondo,*'  accepted  the  benefit 
of  the  extension  of  copyright,  under  that  Act,  and  declared  the  copy- 
right to  be  the  property  of  Isaac  Willis :  8.  A  similar  entry,  on  26th 
february,  1858,  by  which  Ernesto  Spagnoletti,  professing  to  be  the 
author  of  another  musical  piece  called  «  La  Dorset,"  accepted  the  ex- 
tension of  copyright  under  that  Act,  and  declared  Robert  Cocks  to  be 
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the  owner  of  the  copyright.  Davidson  deposed  to  the  eiFect  that  an 
^f-prcy-t  action  had  been  commenced  against  him  by  *Cocks,  who  had 
^  purchased  Willis's  right  to  the  second  air,  for  publishing  theste 
three  airs,  which  Davidson  had  done :  Davidson  did  not  claim  any  copy- 
right for  himself;  but  he  deposed  to  his  belief  that  all  the  three  airs 
were  old,  that  the  first  was  not  first  published  by  Cocks  in  1848,  and 
that  neither  Yaniewicz  nor  Spagnoletti  were  the  authors  of  the  airs 
which  they  claimed.  The  ground  suggested  for  expunging  the  entries 
was,  that  these  entries  would  be  prim&  facie  evidence  against  Davidson. 
He  deposed  to  information  and  belief  that  one  of  these  aira  was  in  the 
original  Beggars'  Opera,  and  produced,  attached  to  his  affidavits,  a 
printed  sheet  of  music  containing  the  third.  This  sheet  had  been  pub- 
lished in  1817,  at  a  time  when,  as  « he  was  informed  and  believed," 
Ernesto  Spagnoletti  was  not  ten  years  old ;  and  the  author  was  said  to 
be  his  father,  a  well  known  composer  now  dead  for  many  years. 

Bovill  and  Webster  now  showed  cause. — The  affidavit  is  only  of  hear- 
say. [Lord  Campbell,  C.  J. — If  the  fact  really  be  that  an  old  air 
is  now  entered  in  the  registry  as  if  newly  composed,  what  can  be 
deposed  to  except  information  and  belief  as  to  its  antiquity  ?] 

Bramwell  and  WtlleSj  in  support  of  the  rule,  argued  that  the  affidavit 
furnished  sufficient  ground  for  believing  that  the  entries  were  untme, 
and  that  the  use  of  them  at  the  trial  of  Cocks  t;.  Davidson  would  be  a 
grievance  to  Davidson.  [Lord  Campbell,  C.  J. — If  the  entry  is  ex- 
punged, Cocks  loses  his  title  for  ever.  The  Legislature  did  not  intend 
that  there  should  be  a  final  decision  on  the  question  of  property  on 
affidavit.]  There  is  no  objection,  on  Davidson's  part,  to  allow  the  rule 
^P-fYQ-t  to  be  *enlarged  till  after  the  event  of  the  trial,  provided  Cocks 
^  will  undertake  not  to  use  the  entries  as  evidence  on  the  trial. 
That  course  was  pursued  in  Chappell  v.  Purday,  12  M.  &  W.  303,t  by 
consent. 

Bovilly  for  Cocks,  refused  to  give  such  an  undertaking. 

Lord  Campbell,  C.  J. — We  are  not  prepared  to  expunge  these  entries; 
but  we  think  there  is  enough  shown  to  justify  us  in  ordering,  proprio 
vigore,  and  without  consent,  that  the  rule  be  enlarged  until  the  trial  of 
an  issue,  in  which  Cocks  shall  be  plaintiff,  and  on  the  trial  of  which  he 
shall  not  use  these  entries  as  evidence. 

Erle,  J.,  and  Crompton,  J.,  concurred. 

The  following  order  was  made.  "  That  the  rule  be  enlarged  until 
the  next  Term ;  and  that  an  issue  be  tried  at  the  sittings  in  London 
after  this  term,  in  which  said  issue  the  said  Robert  Cocks  shall  be  plain- 
tiff, and  the  said  George  Henry  Davidson  shall  be  defendant,  and  the 
question  to  be  tried  shall  be,  Whether  there  was  copyright  in  all,  or 
any,  and  which,  of  the  pieces  of  music  in  question,  and  whether  the 
said  Robert  Cocke  was  proprietor  of  the  copyright,  in  all,  or  any,  or 
which  of  the  said  pieces  of  music.     And  that  the  entries  made  at  Sta- 
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doners'  Hall  be  not  set  up  at  the  trial  of  the  said  issue.  And  it  is 
further  ordered  that  the  proceedings  in  the  action  between  the  above- 
mentioned  parties  be  stayed,  unless  the  said  Robert  Cocks  elects  within 
a  week  not  to  use  the  said  entries  or  any  of  them  at  the  trial." 


♦OLIVER  ARNOLD  v.  CHARLES  JOHN  DIMSDALE  and  .^.^.^ 
ROBERT  WILLIAM  GAUSSBN,  Esquiree.    June  18.      L  ^»^ 

A.  wms  Bommoned  before  jaetioea,  under  stot  9  G.  4>  o.  31,  sbl  27,  33,  for  an  assault  lie  did 
not  appear;  and  the  Justices,  upon  proof  of  service,  heard  the  case,  and  convicted  A.:  the  eon- 
Tiction  vas  drawn  in  tiie  form  giren  in  sect.  86;  and  hy  it  A.  -was  a^jndged  to  forfeit  and  pay 
2L  lOe.,  and  ]1«.  M,  for  oosts;  and,  in  default  of  immediate  payment,  to  be  imprisoned  for 
six  weeks  unless  the  sums  should  be  sooner  paid :  and  the  conviction  directed  that  the  21,  10«. 
should  be  paid  to  G.,  one  of  the  overseers  of  the  parish  within  which  the  offence  was  com- 
mitted, and  the  11«.  6dL  to  the  parly  aggrieved.  And  d^eetly  thereafter,  no  payment  being 
made,  the  justioes,  in  the  absence  of  A.,  and  without  farther  summohs,  issued  a  warrant  of 
eommitment  for  default  of  payment. 

Held :  that  the  commitment  was  legaL 

By  charier  of  Ed.  4  the  Crown  granted  to  the  abbot  and  convent  of  6.  the  right  of  appointing 
their  own  justices,  with  power  of  oyer  and  terminer  for  all  felonies,  trespasses,  and  misde- 
neanoun  oeeurring  within  the  Liberty  of  8.,  in  the  county  of  H.,  with  a  non-intromittant 
elftose;  and  that  they  might  have  a  gaol,  under  their  own  government,  without  interference 
by  other  justices  or  others,  for  felons  and  malefactors  taken  Within  the  Liberty,  till  such  were 
delivered  by  due  course  of  law. 

Admitted :  that  the  power  to  appoint  justieee  was  pat  an  end  to  by  stat  i7  H.  8,  e.  24  (a.  d. 
153S),  and  that  the  justices  created  for  the  Liberty  under  that  statute  by  the  Crown  had  no 
exclasiv^urisdiction  over  felonies,  trespasses,  and  misdemeanours. 

Stat  31  £^.  8,  e.  13,  gave  the  Crown  the  ftsnefaises  appertaining  to  the  then  dissolved  abbeys,  or 
those  that  should  thereafter  be  dissolved,  as  Ui^ely  as  the  abbots  oaght  to  have  held  the  same 
at  the  time  of  their  coming  to  the  King's  hands.  Afterwards,  5th  December,  1539,  the  abbey 
of  S.  w«8  dissolved.  Afterwards,  by  stat.  32  H.  8,  e.  20,  It  was  enacted  that  the  same  libertieis 
fraaehisea,  and  jurisdictions  Vhioh  the  Jate  owners  had  exercised  within  three  months  before 
the  abbeys  came  to  the  King's  hands  should  be  revived  in  the  King's  hands. 

Admitted :  that  these  statutes  did  not  revive,  in  the  justices  appointed  by  the  Crown  for  the 
Ubffrty,  the  exelnsive  jurisdiction  given  by  the  charter  of  Ed.  4. 

By  charter  of  9  Ja.  1,  the  Crown  granted  to  W.  in  fee  aU  the  Liberty  of  Qj,  and  its  righU,  as 
fully  as  any  abbot  of  the  monasteries,  or  as  any  Idng,  enjoyed  them. 

Admitted  :  that  thh  did  not  givie  to  the  justices  of  the  Liberty  exclusive  jnristiiction. 

Admitted,  therefore,  and  agreed  to  by  this  Court:  that  justices  of  the  eounty,  having  by  the 
terms  of  their  commission  jurisdiction  as  well  within  liberties  as  without,  might,  sitting  in  the 
eounty  and  out  of  the  Liberty,  Convict  under  stat.  9  G.  4,  c.  ^1,  s.  27,  for  an  assault  committed 
wil&ia  the  Liberty. 

Within  the  Liberty  was  a  house  of  correction,  supported  exclusivdy  by  rates  raised  in  the  Liberty. 
The  Liberty  did  not  contribute  to  the  county  rate.  )*he  keeper  was  appointed  by  the  ju9tices 
of  the  Liberty.  Quarter  sessions  were  held  within  the  Liberty  at  which  offences  committed 
wttUa  the  Libert  wete  iHed. 

Held :  that  justices  of  the  eounty  might,  sitting  out  of  the  Liberty  and  in  the  county,  commit  a 
party  convicted,  nn<ier  stat  9  d.  4,  o.  3l,  s.  27,  of  an  assault  done  within  the  Liberty,  to  the 
konae  of  eoireMioB  of  the  Lib•irtg^ 

VTfaether,  if  the  offence  had  not  been  committed  within  the  Liberty,  they  could  have  done  so  by 
virtue  of  stat  27  G.  3,  c  11,  ^ucere. 

TBB6PA88  for  assaHlting  and  imprisoning  plaintiff  for  twenty-four 
boars,  till  be  paid  82.  1«.  6c2.     Plea :  Not  Guilty,  by  statute. 

*0n  the  trial,  before  Lord  Denman,  C.  J.,  at  the  Hertfordshire  r^f^ty^ 
Spring  Assizes,  1846,  a  verdict  was  found  for  the  plaintiff,  subject  *- 
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to  a  special  case ;  of  which  the  statement,  so  far  as  relates  to  the  poinu 
here  discussed,  was  as  follows. 

The  two  defendants  are,  and  at  the  several  limes  of  the  hearing  of  the 
charge  of  assault,  and  of  the  conviction,  and  of  the  signing  by  them  of 
the  warrant  of  commitment,  hereinafter  mentioned,  were,  two  justices  of 
the  peace  for  the  county  of  Hertford,  and  also  for  the  Liberty  of  St. 
Alban*8  in  the  same  county.  The  plaintiff  is,  and  during  the  whole  of 
the  time  of  the  committing  of  the  trespass  complained  of,  and  from  thence 
continually  hitherto  hath  been,  a  resident  and  inhabitant  of  the  parish 
€  Wheathamstead  in  the  county  of  Hertford,  which  parish  is  not  in  the 
Liberty  of  St.  Alban's. 

On  the  17th  of  June,  1845,  the  plaintiff  was  summoned  to  appear,  on 
21st  June  then  instant,  at  the  Shire  Hall  in  the  town  of  Hertford,  in 
the  county  of  Hertford,  and  out  of  the  Liberty  of  St.  Alban's,  before 
the  defendants,  to  answer  a  charge  of  assault  upon  one  William  Thredder, 
committed  in  the  parish  of  Saundridge,  in  the  Liberty  of  St.  Alban's,  in 
the  county  of  Hertford.     The  plaintiff  appeared  before  the  defendants 
at  the  time  and  place  aforesaid,  to  answer  a  charge  for  another  offence 
committed  in  the  said  parish  of  Wheathamstead,  which  was  first  heard, 
and  was  dismissed :  and,  immediately  afterwards,  the  plaintiff  absented 
himself,  for  the  express  purpose  of  not  appearing  according  to  the  ezi* 
gency  of  the  summons  for  the  said  charge  of  assault.     And,  upon  proof 
of  the  due  service  of  such  summons  on  the  plaintiff  at  Wheathamstead, 
the  defendants,  in  the  absence  of  the  plaintiff,  on  the  said  21st  June, 
1845,  at  the  Shire  Hall  '^'aforesaid,  and  out  of  the  said*  Liberty 
of  St.  Alban's,  heard  the  evidence  in  support  of  the  said  charge, 
and  then  and  there,  for  the  assault  so  committed  within  the  said  Liberty, 
convicted  the  plaintiff  in  a  penalty  of  21,  10s,  Od.,  and  a  further  sum  of 
11«.  6d,  for  costs :  which  fine  and  costs  not  having  been  paid  immediately 
after  such  conviction,  the  defendants,  then  being  such  justices  as  afore- 
said, afterwards  on  the  same  day,  before  any  notice  Uiereof  had  been 
given  to  the  plaintiff,  or  any  demand  of  such  penalty  and  costs  hadbeen 
made  upon  the  plaintiff,  committed  him  to  prison  under  a  commitment 
signed  and  sealed  by  each  of  them,  on  the  said  21st  June,  1845,  at  the 
Shire  Hall  aforesaid,  out  of  the  said  Liberty.     The  proceedings  weie 
under  stat.  9  6.  4,  c.  81,  ss.  27,  88.     The  warrant  of  conunitment  is  as 
follows. 

**•  County  of  Hertford,  and  Liberty  of  St.  Alban's  in  the  said  eoon^, 
to  wit.  To  all  constables  of  the  police  of  the  said  county,  and  to  the 
keeper  of  the  house  of  correction  at  St.  Alban's  in  the  said  county  and 
Liberty.  Whereas  Oliver  Arnold,  of  the  parish  of  Wheathamstead,  in 
the  said  county,  sawyer,  is  convicted  by  and  before  us,  C.  J.  Dimsdile 
and  R.  W.  Gaussen,  Esquires,  two  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county  and  Liberty,  upon  the  oath  of  W.  Thredder, 
for  that  he,  the  said  0.  Arnold,  did,  on  the  first  day  of  June  instant,  at 
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the  parish  of  Saundridge,  in  the  county  and  Liberty  aforesaid,  unlawfully 
assault  and  beat  the  said  William  Thredder,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided :  And  thereupon  we,  the  said 
justices,  adjudged  the  said  0.  Arnold  to  forfeit  and  pay  for  his  said 
offence  the  sum  of  2L  10s.  0(2.,  and  also  to  pay  the  sum  of  lis.  i\d.  for 
*costs;  and  we  directed  that  the  said  sum  of  21.  10s.  Od.  should  rn^eoQ 
be  paid  to  one  of  the  overseers  of  the  parish  of  Saundridge  in  ^ 
nrkich  the  said  offence  was  committed,  to  be  by  him  applied  according  to 
the  directions  of  the  statute  in  that  case  made  and  provided ;  and  that 
the  said  sum  of  11«.  6c2.  should  be  paid  to  W.  Thredder,  the  party  ag- 
grieved by  the  said  offence :  And  whereas  the  said  0.  Arnold  has  made 
default  in  payment  of  the  said  sums :  These  are  therefore  to  require  you, 
the  said  constables,  to  apprehend  and  forthwith  convey  the  said  0. 
Arnold  to  the  said  house  of  correction  at  St.  Alban's  in  the  county  and 
Liberty  aforesaid,  and  deliver  him  to  the  said  keeper  thereof,  together 
▼ith  this  precept.  And  you  the  said  keeper  are  hereby  commanded  to 
receive  the  said  0.  Arnold  into  your  custody  in  the  said  house  of  correc- 
tion, there  to  be  imprisoned  for  the  space  of  six  weeks,  unless  such  sums 
as  aforesaid  shall  be  sooner  paid  and  satisfied :  and  for  your  so  doing 
this  shall  be  your  8u£Scient  warrant."  (Signed  and  sealed  by  the  two 
defendants,  21st  June,  1845.) 

Under  this  commitment,  and  in  obedience  to  it,  the  plaintiff  was 
arrested  and  taken  into  custody  on  25th  June,  1845,  at  the  parish  of 
Wheathamstead  in  the  county  of  Hertford,  and  was  taken  from  thence, 
iD  the  custody  of  one  of  the  constables  of  police  for  the  county  of  Hert- 
ford, who  also  act  in  the  Liberty,  to  the  common  gaol  at  St.  Alban's  in 
the  Liberty  of  St.  Alban's  in  the  said  county,  and  was  there  imprisoned 
antil  the  26th  June,  the  day  then  next  following. 

The  following  conviction  was  drawn  up  according  to  the  form  of  the 
Act  of  9  G.  4,  c.  81,  8.  85,  signed  and  sealed  by  defendants,  and  filed 
amongst  the  records  of  the  county  sessions.  A  conviction  in  the  same 
words  *in  every  respect  was  signed  and  sealed  by  defendants,  and  rj^if-QA 
filed  amongst  the  records  of  the  Liberty  sessions.  ^ 

*'  County  of  Hertford,  and  Liberty  of  Alban's  in  the  said  county,  to 
wit.  Be  it  remembered  that,  on  the  21st  day  of  June,  in  the  year  of 
our  Lord  1845,  at  Hertford,  in  the  said  county  of  Hertford,  0.  Arnold, 
of,"  &c.,  ^*  is  convicted  before  us,  C.  J.  Dimsdale  and  R.  W.  Gaussen, 
Esquires,  two  of  Her  Majesty's  justices  of  the  peace  for  the  said  county 
and  Liberty.  For  that  the  said  0.  Arnold  did,  on  the  first  day  of  June 
instant,  in  the  parish  of  Saundridge,  in  the  said  county  and  Liberty, 
unlawfully  assault,"  &c.  (as  in  the  warrant).  ''And  we,  the  said  justices, 
adjudge  the  said  0.  Arnold,  for  his  said  offence,  to  forfeit  and  pay  the 
Bum  of  21.  10s.f  and  also  to  pay  the  sum  of  lis.  6(2.  for  costs.  And,  in 
default  of  immediate  payment  of  the  said  sums,  to  be  imprisoned  in  the 
house  of  correction  at  Saint  Alban's,  in  the  said  county  and  T'iberty,  for 
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the  space  of  six  weeks,  unless  the  said  sums  shall  he  sooner  paid.  And 
we  direct  that  the  said  sum  of  21,  10«.  shall  be  paid  to  William  George 
of  Saundridge,  one  of  the  overseers  of  the  poor  of  the  said  parish  of 
Saundridge,  in  which  the  said  offence  was  committed,  to  be  by  him 
applied,"  &c.  "And  we  order  that  the  said  sum  of  11«.  6d.  for  costs  shall 
be  paid  to  W.  T.,  the  party  aggrieved  by  the  said  offence."  (Signed  and 
sealed  by  the  two  defendants,  the  day  and  year  first  above  mentioned.) 

On  the  21st  of  November,  1845,  both  the  defendants  were  served 
with  notice  of  action :  and  this  action  was  commenced  on  23d  December, 
1845.       . 

The  Liberty  of  St.  Alban's  was  originally  xjreatcd  by  a  charter  of  H. 
1  to  Geoffrey  de  Gorham,  the  sixteenth  abbot.     Various  privileges  were 
^^      by  that  and  subsequent  ^charters  conferred  upon  the  Liberty  of 
-"  St.  Alban's,  and  the  Men  thereof.     And  lastly  was  granted  a 
charter  of  2  Ed.  4  to  the  Abbey  and  convent  of  St.  Alban's.fa)     He 
case  then  set  out,  in  the  original  Latin,  an  extract  from  the  charter. 
It  contained  a  grant  to  the  Abbot  and  convent,  that  they  and  their  suc- 
cessors, "infra  villas,  hundredum   et  Libertatem   prsedictam,"  might 
appoint  their  justices  to  keep  the  peace,  with  jurisdiction  of  oyer  and 
terminer  in  respect  of  "  omnimodas  felonias,  transgressiones  et  male- 
facta"  occurring  within  the  Liberty,  &c.,  with  a  non-intromittant  clause. 
And  that  the  Abbot  and  convent,  and  their  "successors,  should  have  a 
gaol  '*  infra  villam  de  Sancto  Albano  praedicto,  ad  felones  et  alios  male- 
factores  quoscunque  infra  villas,  hundredum  et  Libertatem  praedictam 
captos  seu  capiendos  in  eadem  gaolS*'   «  custodiendum"  till  delivered 
therefrom  by  law.     "  Et  qu6d  senescallus  eorundem  Abbatis  et  Con- 
ventfis,  et  successorum  suorum,  associatis  sibi  uno  vel  duobus  legis  perito 
vel  legis  peritis,  quorum  praedictus  senescallus,  pro  tempore  existens^ 
semper  sit  unus,  sint  justiciarii  nostri  et  heredum  nostrorum  ad  gaolam 
illam  de  prisonariis  in  @a  existentibus,  et  eidem  prisonse  ex  quficnmque 
caus&  committendis,  de  tempore  in  tempus  deliberandum.     Ita  quod 
nullus  justiciarius  noster,  sive  justiciarii  nostri,  vel  heredum  nostrorum, 
ad  gaolam  illam  aliqualiter  deliberandum,  per  nos  vel  heredes  nostra*^ 
de   caBtero  assignandi,  villas,  hundredum  seu  Libertatem   prsedictam 
ex  hSc  ca&sa,  vel  alia  caiisa  quficumque,  aliqualiter  ingrediantur  sea 
^exta-x  ingrediatur ;  et  qudd  ballivus  eorundem  Abbatis  *et  Conventfis 
^  et  successorum  suorum  Libertatis  prsedictse  pro  tempore  existens, 
omnia  juratas,  panella,  inquisitiones,  attachiamenta,  et  intendencias, 
prefato  justiciario  ac  senescallo,  vel  duobus  eorum  ut  prsedictum  thi^ 
justiciariis   ad  gaolam  illam  deliberandum  assignandis  de  tempore  in 
tempus  faciat,  retornet  et  intendat,  ac  praecepta,  mandata,  waranta  et 
judicia  eorundem  justiciarii  et  senescalli,  vel  duorum  eorum,  pro  tern- 

(a)  The  counsel  for  the  plaintiff,  in  the  present  caae,  liaring  admitted  that  the  coantj  mafii- 
trates,  m  such,  had  jorisdiction,  sitting  out  of  the  Liberty,  over  offences  committed  withia  tbf 
Liberty,  it  is  7)et  thought  necessary  to  set  out  this  charter  more  AiDy.  8e«  Arnold  v.  GanssMV 
8  Sxcb.  463,t  where  it  is  more  fully  given. 
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p(ire  existentium  ut  praedictam  est,  faciat  et  exequatur,  in  omnibus 
cisdem  modo  et  formfi  prout  aliquis  vicecomes  regni  nostri  Anglise 
hajusmodi  justieiariis  ad  gaolas  ejusdem  regni  nostri  deliberandum 
assignatis  faeit,  retornat,  intendit  et  exequitur  quovis  modo/' 

The  case  then  set  oat  parts  of  stat.  27  H.  8,  c.  24  (a.  d.  1585), 
"For  recontinuing  liberties  in  the  Crotm  :*'{a)  *and  of  stat.  81  r^f-Qj 
H.  8,  c.  13,  "  For  dissolution  of  monasteries  and  abbeys.  **(6)         *■ 

(a)  The  foUowing  are  the  most  materiftl.  Sect  2  enacta  "  that  no  person  or  persons,  of  what 
Mtate,  degree,  or  condition  soever  they  be,  from"  1st  July,  1536,  "  shall  hare  any  power  or 
aathority  to  make  any  justices  of  eyre,  Justices  of  assise,  justices  of  peace,  or  justices  of  gaol 
delivery ;  but  that  aU  such  officers  and  ministers  shall  be  made  by  letters  patents  und6r  the  King's 
great  seal,  in  the  name  and  by  authority  of  the  King's  Hij^ness  and  His  heirs,  kings  of  this 
realm,  in  all  shires,  coooties,  counties  palatine,  and  other  plsoes  of  this  realm,"  Ac,  ''at  their 
pleasure  and  wills,  in  such  manner  and  form  as  justices  of  eyre,  justices  of  asi^ize,  justices  of 
peace,  and  justices  of  gaol  delivery,  be  commonly  made  in  every  shire  of  this  realm ;  any  grants, 
«aages,  prescriptions,  allowances.  Act  or  Acts  of  Pailiameiit,  or  any  oAer  thing  or  things  to  the 
eoDtruy  thereof  notwithstandiog." 

SecL  17.  ''Provided  always,  that  aU  and  singular  justices  of  the  peace,gaol  delivery,  and  assize 
hereafter  to  be  made,  named,  and  appointed  by  the  King's  Highness,  His  heirs  and  suoeessors, 
irithhi  any  Liberty,  where  any  sneh  juatioe  of  peaoe,  f^l  deUveiy,  or  aniie,  or  any  of  them. 
We  been  made  by  any  person  or  persons  by  virtue  or  authority  of  any  letters  patents  of  the 
gift  or  grant  of  our  Sovereign  Lord  the  King,  or  His  most  noble  progenitors,  kings  of  this  realm, 
or  otherwise,  shall  sit  and  keep  their  sessions,  gaol  delivery,  and  assises,  only  in  such  place  and 
pUees  as  the  justices  of  &e  said  Liberties  lately  haYe  eeoimoBAy  used  wiilbin  the  said  Liberties. 
And  that  no  person  or  persons  within  the  said  liberties,  or  any  ef  theni^  shall  be  hereafler  in  an^ 
vise  compelled  by  authority  of  this  Act  to  appear  out  of  the  said  Liberties  before  any  other 
justices  of  assise,  gaol  delivery,  or  of  the  peaoe  tha!n  before  sneh  jnsticee  as  shall  be  named  and 
auigned  to  sit  and  be  by  the  King's  Highness,  His  heirt  and  sneoeMors^  within  the  said  Liberties 
in  form  aforesaid." 

(6)  Sect  1  recites  that  divers  abbots,  priors,  and  other  ecclesiastical  governors  of  diverf 
monasteries,  abbathies,  Ac,  within  the  realm,  of  their  own  ft«e  mud  voluntary  minds,  rinee  4A, 
February,  27  H.  8,  had  severally  granted  and  confirmed  all  their  said  monasteries,  abbatbiee,  Ae^, 
and  all  their  sites,  Ac,  liberties,  privileges,  and  franchises,  Ac,  appertaining  or  in  any  wise 
belonging  to  any  such  monastery,  abbathy,  Ac,  to  the  King,  His  heirs  and  successors. 

Sect  2  enacts  that  the  King  "  shall  have,  hold,  possess,  and  enjoy  to  Him,  His  heirs  and  An- 
eesiors  for  ever,  all  and  singular  such  late  monaeteries,  abbatbies,"  Ae.,  "  which  sith  the  said 
4th  day  of  February"  "have  been  dissolved,  suppressed,  renounced,  relinquished,  forfeited,  givea 
up,  or  by  any  other  mean  come  to  His  Highness ,-"  "and  in  like  manner  shall  have,  hold,  possess, 
and  enjoy  all  the  sites,"  Ac,  "leets,  courts,  liberties,  privHeges,  ftnancfaises,  and  other  whatsoever 
herediuments,  which  appertained  or  belonged  lo  the  said  late  monasteries,  abbathies,"  Ac,  "or 
to  any  of  them,  in  as  large  and  ample  manner  and  form,  as  the  late  abbots,  priors,"  "  and  ot?lier 
ecclesiastical  governors  and  governesses  of  snob  late  monasteries,  a!bbatbies,"  Ac,  "had,  held,  vr 
occupied,  or  of  right  ought  to  have  bad,  holden,  or  ooMpied,  in  the  rights  of  their  said  late 
monastenos,  abbathies,"  Ac,  "at  the  time  of  the  said  diaselutien,  suppression,  renouncing^ 
relinquishing,  forfeiting,  givhig  «p,  or  by  any  other  mnaner  of  meaii  coming  of  the  same  to  the 
King's  Highness  sithen  the  4th  day  of  February  above  spediedv" 

Sect  3  enacts  "  that  not  only  all  the  said  late  monasteries,  abbathies,"  Ac,  "  but  also  all  other 
monasteries,  abbathies,"  Ac, "  which  hereafter  shall  happen  to  be  dissolved,  suppressed,  renounced, 
relinquisbed,  forfeited,  given  up,  or  by  any  ofther  meam  come  te  the  King's  Highness ;  aad  b1w> 
an  the  sites,"  Ac,  "leets,  courts,  liberties,  pirivileges,  franohises,  and  other  hereditaments  whatso- 
ever they  be,  belonging  or  appertaining  to  the  same  er  any  of  them ;  whensoever  and  as  soon  an 
they  shall  be  difsolved,  suppressed,  renouficed,  relinquished,  forfeited,  given  up,  or  by  any  other 
mean  eome  nnto  the  King's  Highness,  shall  be  vested,  deemed,  and  a4^ged"  "  in  the  very  actual 
and  real  seisin  and  posses vien  of  the  King  our  Sovereign  Lord,  Hii  heirs  and  enooesson  for  ev«i^ 
in  the  state  and  condition  as  Ihey  now  be." 

Sect  4  enacts,  that  the  monasteries,  abbathies,  Ac,  dissehred  er  eeming  to  the  King,  or  which 
should  thereafter  be  dissolved  or  come  to  the  King,  and  all  the  leets,  Ac  (as  before),  except 
those  coming  by  attainder  of  treason,  shonid  be  in  the  order,  lurvey,  and  governance  of  the 
King's  Court  of  Augmentations. 

TOL.  n.— 46  2  H 
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*^f^R1  *^^  ^^^  ^™^  ^^  passing  the  last-mentioned  statute,  the  monas- 
^  tery  of  St.  Alban's  had  not  been  by  any  means  dissolved ;  but, 
on  5th  December,  1539,  after  the  passing  of  the  last-mentioned  Act,  the 
said  monastery  was  in  due  form  surrendered  into  the  hands  of  the  King. 
The  case  then  set  out  parts  of  stat.  32  H.  8,  c.  20  (a.  n.  1540), 
<<  Concerning  privileges  and  franchises. "(a) 

*^891  *^^  letters  patent,  tested  27th  April,  9  Ja.  1,  James  I.  granted 
^  to  George  Whitmore  and  Thomas  Whitmore,  of  London,  Esquires, 
their  heirs  and  assigns  for  ever,  (inter  alia)  All  that  Our  hundred  of  C, 
with  all  ^nd  singular  its  rights,  members,  liberties,  and  appurtenances 
whatsoever  arising,  increasing,  renewing,  happening,  or  belonging  in  or 
within  the  Liberty  of  Saint  Alban  in  the  county  of  Hertford ;  and  the 
office  of  hundredor  there,  with  the  appurtenances ;  and  also  all  that  Our 
Liberty  to  the  late  monastery  of  Saint  Alban  appertaining,  relating, 
incident,  or  belonging,  in  our  counties  of  Hertford,  Bedford,  and  Buck- 
ingham, or  any  of  them ;  with  all  and  singular  its  rights,  members,  and 
appurtenances  whatsoever,  as  and  so  fully,  freely,  and  perfectly,  and  in 

(a)  The  following  wn  the  seotioiif  miinly  bearing  upon  the  points.  Soot.  1  recites  that 
divers  sites,  Ae.,  of  late  monasteries,  abbathies,  Ac,  had  by  divers  "statutes  heretofore  made, 
been  assigned,  limited,  and  appointed  to  the  order,  rule,  surrey,  and  governanoe  of  the  CourC" 
*'  of  Augmentations,"  Ao.,  "  by  the  which  statutes  it  is  not  fully,  plainly,  nor  expressly  dedared 
or  rehearsed,  how  and  in  what  wise  and  by  what  special  officers  and  ministers,  the  liberties, 
privileges,  and  franchises,  which  the  late  owners  of  the  same  sites,"  Ac.,  **  had,  used,  and  exer> 
oised,  should  be  ordered,  used,  exorcised,  and  put  in  execution :"  and  enacts  "that  all  and  sin- 
gular the  same  liberties,  franchises,  privileges,  and  temporal  jurisdictions,  which  the  said  late 
owners  had,  used,  and  exercised  lawfully,  by  themselves,  or  by  their  officers  or  ministers,  or 
might  have  used  and  exercised  lawfully,  by  themselves,  or  by  their  officers  or  ministers,  or 
might  have  used  or  exercised,  within  three  months  next  before  that  the  said  sites,"  Ac,  "came 
to  the  possession  of  the  King's  Highness,  shall  be  by  virtue  of  this  present  Act  revived,  and  be 
really  and  actually  in  the  King's  Highness,  His  heirs  and  suooessors,  and  shall  be  in  the  tfdt, 
order,  survey,  and  governance  of  the  King's  said  Court  of  Augmentations,"  Ac :  "  and  that  the 
same  liberties,  franchises,  privileges,  and  temporal  jurisdictions,  and  all  manner  fines,  issues, 
amerciaments,  and  other  profits  and  commodities,  of  what  kinds  or  natures  soever  they  be, 
coming,  growing,  or  rising  by  reason  or  occasion  of  them,  or  any  of  them,  shaU  be  used,  exer- 
cised, and  occupied  to  all  intents,  purposes,  conditions,  and  respects,  and  shall  be  claimed,  leried, 
collected,  and  taken,  by  such  stewards,  bailiffs,  and  other  officers  and  ministers,  as  shall  plea&e 
the  King's  Highness  to  name  and  appoint,  in  like  manner,  form,  fashion,  and  condition  as  they 
or  any  of  them  were  lawfully  used,  exercised,  executed,  claimed,  levied,  collected,  and  taken, 
before  that  they  came  to  the  hands  and  possession  of  our  said  Sovereign  Lord ;  and  that  tht 
same  stewards,  bailiffs,  officers,  and  ministers,  shall  be  aocomptant  for  the  issues  and  nvennei 
of  their  bailiwicks  and  offices,  and  shall  be  compelled  to  account  in  the  said  Court  of  Aagsften- 
tations,  like  as  the  King's  receivers  or  other  officers  aooomptants  in  the  said  Court  heretofon 
have  done  or  ought  to  dc" 

Sect  3  enacts:  "That  the  said  stewards,  bailiifs,  and  other  officers  and  ministers,  shall  be 
attendant  and  obedient  to  all  other  the  King's  Courts,  as  well  for  all  executions  and  retans  of 
writs,  warrants,  and  precepts,  as  for  their  personal  appearances,  and  other  duties  of  their  offiees, 
like  as  the  officers  and  ministers  of  the  said  late  owners  did  and  ought  to  do,  or  should  bave 
done  by  reason  of  their  said  several  offices,  before  that  the  same  liberties,  privileges,  and  tssi- 
poral  jurisdictions  did  come  to  the  possession  of  our  said  Sovereign  Lord,  and  that  to  be  don« 
and  observed  upon  all  pidns  and  penalties  by  the  laws  of  this  realm  limited  and  ordained  for  say 
offence  or  default  of  the  same :  and  that  no  sheriff,  under-sheriff,  nor  other  offioer  or  miaister,  of 
any  sheriff  or  other  foreign  officer  or  minister,  shaU  in  any  wise  intromit  or  meddle  in,  with,  or 
upon  any  of  the  premises,  otherwise  or  in  any  other  manner,  nor  for  any  other  oaose,  tbsn 
they  or  any  of  them  lawfully  might  have  done  before  the  same  premises  did  come  to  the  posfei< 
sion  of  our  said  Sovereign  Lord." 
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no  ample  a  manner  and  form,  as  any  abbot  or  prior,  &c.,  of  any  late 
monastery,  abbey  or  priory,  &c.,  or  any  other  or  others,  at  any  time 
theretofore  having,  possessing,  or  ^seised  of  the  aforesaid  hun-  r^^oA 
dreds,  liberties,  &c.,  and  other  the  premises,  with  their  appar-  '- 
tenances,  or  any  part  thereof,  ever  had,  held,  used,  or  enjoyed,  or  ought 
to  have  had,  held,  used,  or  enjoyed,  in  or  within  the  aforesaid  hundreds, 
liberties,  &c.,  and  other  the  premises  by  the  said  letters  patent  granted, 
or  in  or  within  any  part  thereof,  by  reason  or  pretext  of  any  charter, 
gift,  grant,  or  confirmation,  or  any  letters  patent  by  Us,  or  any  of  Our 
progenitors  or  predecessors,  late  kings  or  queens  of  England,  thereto- 
fore had,  done  or  granted  or  confirmed,  or  by  reason  or  pretext  of  any 
Act  or  Acts  of  Parliament ;  and  so  fully,  freely,  and  perfectly,  and  in 
80  ample  a  manner  and  form,  as  We,  or  any  of  Our  progenitors  or  pre- 
decessors, late  kings  or  queens  of  England,  the  aforesaid  hundreds, 
liberties,  and  other  the  premises,  or  any  part  or  parcel  thereof,  had  and 
enjoyed,  or  ought  to  have  had  and  enjoyed. 

All  and  singular  the  premises  comprised  in  the  said  letters  patent  of 
9  Ja.  1,  were,  shortly  after  the  teste  thereof,  conveyed  by  the  said  G 
Whitmore  and  T.  Whitmore  to  Robert,  the  then  Earl  of  Salisbury :  and 
from  him  they  have  descended  to  the  present  Marquis  of  Salisbury ; 
who,  under  the  authority  given  him  by  the  said  grant,  does  the  several 
acts,  and  performs  the  duties,  and  exercises  the  several  privileges,  here- 
inafter mentioned. 

There  are,  and  long  before  17th  June,  1845,  there  were,  and  always 
since  that  time  have  been,  separate  and  distinct  commissions  of  tho 
peace  for  the  county  of  Hertford  and  for  the  Liberty,  of  Saint  Alban 
The  justices  appointed  under  the  county  commission,  during  all  tho 
time  last  aforesaid,  were  authorized  generally  to  keep  the  peace  in  the 
said  county  of  Hertford:  and  the  ^commission  contains  these  r^rq^ 
words :  (<  as  well  within  Liberties  as  without."  And  those  ap-  ^ 
pointed  under  the  Liberty  commission  were  authorized  generally  to 
keep  the  peace  within  the  Liberty.  There  are,  and  during  all  the  time 
last  aforesaid  there  were,  appointed  exclusively  for  the  Liberty  of  Saint 
Alban  a  custos  rotulorum  and  clerk  of  the  peace.  But  the  coroner  is 
not  distinct,  the  county  coroner  acting  in  the  Liberty :  but  all  inquests 
in  the  Liberty  are  paid  for  out  of  the  Liberty  rates.  And  quarter  ses- 
sions of  the  peace  were,  during  all  the  time  last  aforesaid,  regularly 
held  at  Saint  Alban 's  in  and  for  the  Liberty ;  at  which  appeals  against 
orders,  &c.,  of  the  Liberty  justices  were  heard  and  determined,  and  at 
which  prisoners  committed  for  trial,  or  held  to  bail,  by  the  Liberty 
justices,  for  felonies  and  misdemeanours,  &c.,  committed  within  the 
sud  Liberty  were  indicted  and  tried.  And  the  jurors  who  were  empan- 
nelled  at  such  quarter  sessions  were  summoned  by  the  Marquis  of  Salis- 
bury, by  virtue  of  his  o£Sce  of  hundredor,  solely  from  within  the  limits 
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of  the  said  Liberty,  and  under  diflFerent  qualiftcations  from  jurors  for 
the  county. 

The  Liberty,  during  all  the  time  last  aforesaid,  claims  to  have  had  a 
gaol  delivery  belonging  to  itself,  in  addition  to  its  quarter  sessions. 

A  separate  and  distinct  rate,  in  the  nature  of  a  county  rate,  during 
all  the  time  last  aforesaid,  has  for  all  purposes  Wen  made  and  levied 
within  the  Liberty  of  Saint  Alban's :  and  no  patt  of  the  Liberty  has, 
during  any  part  of  the  time  last  aforesaid,  in  any  \fay  contributed 
towards  the  county  rate  for  the  county  of  Hertford ;  which,  during  ali 
that  time,  has  been  raised  entirely  from  such  part  of  the  county  of 
Hertford  as  is  not  within  the  limits  of  the  Liberty. 
^f-qe^-i  *The  Liberty  denies  its  liability  for  the  maintenamse  of 
*'■'  prisoners  confined  in  the  county  gaol  for  Liberty  offences  triable 
at  the  Assises,  either  before  or  after  trial.  But,  by  arrangement  and 
under  protest,  they  have,  foi*  a  few  years  past,  paid  out  of  the  Liberty 
rate  those  expenses,  as  well  as  the  expenses  of  prosecuting  such 
offenders. 

5y  Stat.  2  &  8  "Vict.  c.  93,  « For  the  establishment  of  county  and 
district  constables  by  the  authority  of  justices  of  the  peace,"  no  men* 
tion  is  made  of  Liberties :  and  the  justices  for  the  county  of  Hertford 
Were  unable  to  apply  the  provisions  of  that  Act  in  the  parishes  within 
the  Liberty  of  Shint  Alban's  until  the  passing  of  etat.  8  &  4  Vict.  c. 
88,  (( To  amend  the  Act  for  the  establishment  of  county  and  district 
constables,"  which,  by  sect.  8,  authorizes  the  justices  of  counties  to 
make  a  county  police  rate,  and  to  include  therein  all  liberties  and 
franchises  which- are  locally  situate  within  such  counties.  And  one 
police  rate  is,  under  the  last-mentioned  statute,  now  made  over  the 
parishes  both  within  the  county  and  Liberty.  And  the  justices  acting 
under  the  Liberty  commission  have,  during  vAl  the  time  last  aforesaid, 
had  and  exercised  the  entire  and  sole  control  over  the  funds  levied  from 
the  said  Liberty  rate. 

The  house  of  correction  at  Saint  Albau'd,  mentioned  in  the  warrant 
of  commitment,  and  in  which  the  plaintiff  was  imprisoned,  is  not  used 
ai  a  gaol  or  house  of  correction  for  the  whole  County  of  Hertford.  U 
ii^  entirdy  supported  and  maintained  out  of  the  rates  raised  in  and  for 
the  purposes  of  the  said  Liberty,  as  hereinbefore  mentioned.  And  the 
keeper  of  the  said  hous^e  of  correction  acts  undei^  the  appointment  of 
tlie  justices  of  the  said  Liberty,  but  is  always  the  same  person  as  is, 
^-Qrt-i  in  the  *fir8t  instance,  appointed  by  the  Marquis  of  Salisbury, 
^  by  virtue  of  his  oflSciJ  of  hundredor,  to  be  keeper  of  the  gaol ; 
trhich  is  part  of  the  filime  building  as  the  house  of  correction. 

The  case  then  Contained  certain  entries  from  the  records  of  the  oonn^ 
seddiond ;  upon  ^ich,  however,  no  stress  was  laid  in  the  argument  or 
judgments. 

The  Court  were  to  be  at  liberty  to  draw  any  inference  of  fact  which 
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a  jury  might  have  drawn.     The  question  for  the  opinion  of  the  Court 
was  dtated  to  be : 

Whether,  under  the  circumstances  above  set  forth,  the  plaintiff  is  enti- 
tled to  recover  in  this  action  against  the  defendants  (with  provisions  foi? 
entering  a  judgment  or  a  nonsuit  accordingly). 

The  case  was  argued  in  this  Term*(a) 

WUles,  for  the  plaintiff. — The  case  raises  three  questions.  The  first 
is:  Whether  the  defendants,  sitting  in  the  county  of  Hertfordshire,  but 
oat  of  the  Liberty  of  St.  Alban's,  had  jurisdiction  to  convict  of  an  assault 
committed  within  the  Liberty.  This  point  has  been  decided  by  the  Court 
of  Exchequer  in  the  affirmative,  on  the  ground  that  the  exclusive  juris* 
diction  given  to  the  justices  of  the  Liberty  by  the  charter  of  Ed.  4,  was 
pat  an  end  to  by  stat.  27  H.  8,  c.  24^  s.  2,  and  had  not  been  revived  ; 
and  that  the  commission  of  the  county  justices  gives  them  authority  to 
act  within  the  Liberty  as  well  as  without ;  Arnold  v.  Gaussen,  8  ExcL 
463.t  The  plaintiff  does  not  now  impeach  the  correctness  of  that  deci- 
BioD.    [The  Court  intimated  that  they  took  the  same  view.] 

*The  second  question  is :  Whether  the  defendants,  sitting  in  r«iro4 
the  county,  had  power  to  commit  to  the  house  of  correction  which  '- 
belongs  to,  and  is  in,  the  Liberty.  That  point  also  was  decided  in  the 
affirmative  in  Arnold  v.  Gaussen :  but  the  plaintiff  wishes  to  have  the 
decision  reconsidered  in  this  Court,  there  having  been  no  means  of  taking 
the  opinion  of  a  Court  of  Error.  The  Court  of  Exchequer  appears  to 
have  considered  that,  under  stat.  27  G.  3,  c.  11,  any  justice  has  power 
to  commit  persons  convicted  of  small  offences  (which  would  include  a 
conviction  under  stat.  9  G.  4,  c.  81)  to  any  house  of  correction  within 
his  jurisdiction.  The  decision,  therefore,  if  correct,  is  applicable  to 
justices  who  are  not  justices  of  the  Liberty  but  only  of  the  county, 
and  to  offences  committed  out  of  the  Liberty  but  in  the  county.  The 
Liberty  has  a  distinct  commission  for  justices  of  the  peace,  a  separate 
custos  rotulorum,  a  separate  quarter  sessions,  and  a  separate  county 
rate,  out  of  which  the  house  of  correction  is  maintained.  The  expense 
of  maintaining  all  prisoners  committed  for  small  offences  throughout 
the  county,  might  thus  be  thrown  on  the  Liberty.  But  the  object  of 
stat.  27  G.  3,  c.  11,  was,  not  to  enlarge  the  power  of  the  justice  as  to 
the  place  to  which  he  might  commit,  but  to  enable  him  to  apply  the 
provisions  of  stat.  6  G.  1,  c.  19,  to  convictions  under  any  law  passed, 
or  to  be  passed,  after  the  passing  of  the  Act  last  mentioned.  Stat.  6 
G.  1,  c.  19,  6.  2,  recites  that  offenders  charged  with  small  offences,  and 
certain  others,  could  not  be  committed  for  safe  custody,  to  any  other 
prison  than  the  county  gaol ;  and  then  enacts :  "  That  it  shall  and  may 
he  lawful  to  and  for  the  justices  of  the  peace  within  their  respective  juris- 
dictions, *to  commit  such"  "  offenders"  "  either  to  the  common  r^i^t-qr 
gaol  or  house  of  correction,  as  they  in  their  judgment  shall  think  '- 

(a)  May  31it,  ISiS.    Befpro  Lord  Campbell,  G.  J.,  Coleridge  and  Oromptooi  Ji, 
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proper.*'  That  clearly  refers  only  to  the  common  gaol  or  honse  of  correc- 
tion of  the  county,  &c.,  for  which  the  justice  is  acting,  and  in  respect 
of  which  he  is  exercising  jurisdiction.  Then  stat.  27  G.  3,  c.  11, 
recites  that  «  doubts  have  arisen,  whether  such  of  the  provisions,  con- 
tained" in  the  last-mentioned  Act,  <<  as  give  a  discretionary  power  to 
justices  of  the  peace,  in  their  respective  jurisdictions,  to  commit*' 
<(  offenders"  <«  charged  with  small  offences,  either  to  the  common  gaol 
or  house  of  correction,  extend  to  offences  committed  against  the  provi-  ^ 
sions  contained  in  Acts  of  Parliament  made  since  the  passing  of  the 
said  recited  Act,  where  such  offenders  are  ordered  to  be  committed  to 
the  common  gaol;"  and  that  <<it  may  be  proper  to  extend  the  provi- 
sions of  the  said  Act :"  and  it  enacts :  «<  That  it  shall  be  lawful  for  any 
justice  or  justices  of  the  peace  within  his  or  their  respective  jurisdic- 
tions, to  commit  either  to  the  common  gaol,  or  to  any  house  of  cor- 
rection, within  his  or  their  respective  jurisdictions,  as  to  such  justice  or 
justices  shall  seem  most  proper,  such"  *<  offenders"  «  charged  with,  or 
convicted  of  small  offences,  as  by  any  law  now  in  force,  or  hereafter  to 
be  made,  he  or  they  is  or  are,  or  shall  be  authorized  to  commit  to  the 
common  gaol."  This  extends  the  power  of  commitment  under  the 
earlier  Act  to  other  offences,  but  does  not  alter  the  place  of  confine- 
ment. That  must  still  be  the  gaol  or  house  of  correction  of  the  juris- 
diction for  which  the  justice  is  acting  :  here  the  jurisdiction  was  that 
of  the  county,  as  the  justices  were  not  sitting  in  the  Liberty.  [Lord 
Campbbll,  C.  J. — At  common  law  the  sheriff  was  bound  to  keep  his 
n.f-qo-^  prisoners  *in  arct&  custodifi :  I  do  not  know  that  this  must  have 
^  been  in  the  common  gaol.]  The  right  to  use  a  prison  must  be 
limited  to  the  district  which  contributes  to  its  maintenance :  that  prin- 
ciple appears  in  Rex  v.  Amos,  2  B.  &  Aid.  583 ;  which  case  shows  also 
that  a  right  of  the  justices  of  one  jurisdiction  to  use  a  prison  within 
another  jurisdiction  must  be  given  by  statute. 

The  third  question  is,  whether,  assuming  the  jurisdiction  and  the 
right  to  commit  to  the  house  of  correction  of  the  Liberty,  this  par- 
ticular conviction  and  committal  can  be  supported.  The  conviction 
adjudges  the  prisoner,  «in  default  of  immediate  payment  of  the 
said  sums,  to  be  imprisoned :"  and  one  of  the  sums,  2L  10«.,  is  or- 
dered to  be  paid  to  the  overseer  of  Saundridge;  the  other.  Us.  6i2.,  to 
the  party  aggrieved.  Some  time  ought  to  be  allowed  for  the  payment: 
at  any  rate  the  offender  should  be  reasonably  enabled  to  find  the  over- 
seer, before  he  is  imprisoned  as  for  default  of  payment.  [Lord  Camp- 
bell, G.  J. — Is  it  not  a  matter  for  the  discretion  of  the  justices  ?  If 
the  overseer  be  not  present,  or  easily  accessible,  they  probably  wili 
allow  time.]  If  time  had  been  allowed,  it  should  seem,  from  Kinning 
V.  Buchanan,  8  Gom.  B.  271  (E.  G.  L.  R.  vol.  65),  and  the  authorities 
there  cited,  that  a  distinct  hearing  ought  to  have  been  granted  to  the 
offender  before  the  warrant  of  committal  issued :  by  the  order  for  imme- 
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liate  payment,  this  advantage  is  lost.  [Crompton,  J. — Stat.  9  G.  4, 
c.  31,  8.  85,  gives  this  very  form  of  conviction.]  If  the  fine,  as  is  the 
case  under  some  Acts  of  Parliament,  were  payable  to  the  clerk  of  the 
justices,  the  objection  would  not  arise.  The  conviction  may  possibly 
be  good  under  this  Act,  as  impliedly  ^allowing  reasonable  time. 
Thompson  v.  Gibson,  8  M.  &  W.  281,t(a)  rather  seems  to  support 
this  construction ;  and  other  authorities  are  cited  in  Wise's  General 
Index  to  Meeson  and  Welsby's  Reports,  136,  Costs,  II.,  in  a  note  apon 
Thompson  v.  Gibson.  But,  if  that  be  the  proper  construction,  there 
Bhoald  have  been  a  new  summons  before  the  commitment ;  and  the  case 
shows  that  the  plaintiff,  though  he  had  been  summoned  before  the  con- 
viction, was  not  summoned  afterwards :  but  that  the  commitment 
issued  in  his  absence.  Undoubtedly,  different  constructions  have,  in 
the  case  of  different  statutes  or  instruments,  been  applied  to  words  of 
this  kind.  "  Instantly"  has  been  held  not  a  good  allegation  of  time  in 
a  coroner's  inquest ;  Regina  v.  Brownlow,  11  A.  &  E.  119  (E.  C.  L.  R. 
vol.  89). 

Ohannelly  Serjt.,  contr4. — The  decision  of  the  Court  of  Exchequer 
in  Arnold  i;.  Gaussen,  8  Exch.  468,t  on  the  second  point,  as  well  as 
on  the  first,  is  correct.  It  is  not  likely  that  the  Court  overlooked,  as 
seems  to  be  suggested,  the  connexion  of  stat.  27  G.  8,  c.  11,  with  stat. 
6  0.  1,  c.  19.  There  is  a  distinction  between  the  questions,  What 
county  justices  have  jurisdiction  to  do  in  a  franchise  within  the  county, 
and,  What  justices  of  the  franchise  can  do  in  the  county  without  the 
franchise.  Rex  v,  Amos,  was  a  case  relating  to  the  latter  question : 
the  present  relates  to  the  former.  In  Rex  v.  Amos,  the  language 
of  Bayley,  J.,  was :  «  As  the  borough  magistrates  have  no  exclusive 
jurisdiction,  the  offences  within  the  borough,  generally  speaking,  are 
county  offences ;  the  offenders  may  be  committed,  ad  libitum,  either  to 
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the  borough  *house  of  correction,  whilst  there  was  one,  or  to  the 
county  house  of  correction ;  and  they  may  be  tried,  ad  libitum, 
either  at  the  borough  sessions,  or  at  the  county  sessions.  They  are 
county  offenders,  and,  if  not  tried  at  the  borough  sessions,  must,  at 
probably  a  heavy  expense  to  the  county,  be  tried  at  the  county 
sessions."  It  b  clear  that  the  learned  Judge  would  have  held  that  the 
county  justices,  having  jurisdiction  within  the  borough  of  Liverpool, 
might  commit  to  the  house  of  correction  in  Liverpool,  and  ought  to 
do  so  in  the  case  of  an  offence  committed  within  the  borough.  This 
power  they  would  have  at  common  law  :  though  it  is  true  that,  as  has 
been  said  on  the  other  side,  the  justices  of  the  franchise  could  not 
commit  to  a  prison  without  the  franchise  unless  they  were  empowered 
by  statute  to  do  so.  Here,  therefore,  the  defendants  had  power  to 
commit  to  a  prison  within  the  Liberty,  by  common  law.  The  only 
question  would  be  whether  they  could  use  the  house  of  correction  foi 

(a)  See  Once  9.  Clineh,  4  Q.  B.  60e  (E.  C.  L.  H.  roL  46) 


508  ARNOLD  v.  BIMSDALE.     T.  T.  1863. 

such  a  prison.  That  they  are  empowered  to  do  by  stats.  6  6.  1,  c.  19, 
and  27  6.  3,  c.  11.  As  against  the  county  justices,  the  Liberty  is  no 
franchise  at  all :  that  follows  from  the  decision  in  Arnold  v.  Gaas&en, 
which  is  nut  disputed,  [Cbompton,  J. — Is  the  officer  of  a  private 
gaol  a  servant  of  the  county  ?]  Whatever  difficulty  there  might  be  as 
to  the  gaol  of  a  Liberty,  there  is  no  franchise  as  to  the  house  of  correction. 
It  is  not  important  that  here  the  same  officer  has  the  care  of  the  two. 
Whether  even  the  gaol  of  the  Liberty  is  a  legal  gaol  or  not  may  per- 
haps be  questionable. 

As  to  the  last  question.     The  word  ^^  immediately"  may,  in  some 
_qQ-|  instances,  mean  with  convenient  speed.     *Cut  in  a  conviction 

-^  on  this  statute  it  can  mean  only  at  the  time  of  the  conviction 
for  payment.  Time  may  be  allowed  under  sect.  27  of  stat.  9  6.  4,  c. 
81 ;  but  here  no  time  is  allowed.  In  Ely  v.  Moule,  5  Ezch.  918,t  a 
debtor  summoned  before  a  couaty  court,  under  stat.  9  &  10  Vict,  c  95, 
failed  to  appear ;  and  the  judge  made  a  verbal  order  that  he  should 
pay  the  debt  and  costs  «  forthwith."  It  was  held  that  the  defendant 
was,  by  his  default,  in  the  same  situ&tion  as  if  he  were  present ;  that 
the  order  was  in  the  nature  of  a  judgment ;  and  that,  payment  not 
being  made  forthwith,  his  goods  were  liable  to  execution  without  far- 
ther notice  to  him.  That  applies  to  the  present  proceeding  ex  parte 
under  stat.  9  G.  4,  c.  32,  s.  83.  In  Kinning  v.  Buchanan,  8  Com.  B. 
271  (E.  C.  L.  B.  vol.  65),  the  issuing  of  the  warrant  in  question  was  a  dis- 
tinct proceeding :  there  had  been  an  order  for  payment  by  instalments : 
and  the  warrant  issued  upon  a  default  in  the  payment  of  an  instalment. 
But  here  the  adjudication  is  that  the  party  pay  forthwith  or  be 
imprisoned  :  the  imprisonment  is  simply  an  execution  of  that  adjudi- 
cation. [Coleridge,  J.— Suppose  the  overseer  lived  twenty  miles  off.] 
Probably  in  such  a  case  the  magistrates  would  allow  time  for  payment : 
or  a  payment  to  the  magistrate's  clerk  might  suffice.  [Lord  Campbell, 
C.  J. — The  fine  is  a  fine  to  the  Queen,  though  payable  to  the  overseers.] 
The  conviction  follows  the  form  in  sect.  35  of  stat.  9  G.  4,  c.  31, ; 
and,  by  sect.  36,  the  warrant  cannot  be  held  void,  it  being  allegeci 
therein  that  the  party  has  been  convicted. 
♦6001       ^*^^>  i^  reply. — As  to  the  second  point :  the  law  as  *to 

-'  houses  of  correction  may  be  collected  from  8  Steph.  Comm.  207 
(ed.  2),  Book  lY.  Part  III.  ch.  5.  The  author  describes  them  as  ^^  a 
species  of  gaol  which  does  not  fall  under  the  sheriS"s  charge ;  but  id 
governed  by  a  keeper  wholly  independent  of  that  officer."  They  seem, 
he  says,  to  have  been  first  established  in  the  reign  of  Elizabeth,  and 
were  originally  designed  for  penal  confinement  of  paupers  and  vagrants : 
and  he  points  out  that  generally,  in  other  cases,  the  only  legal  place 
of  oommitment  was  the  common  gaol  of  the  county,  &c.,  in  which  the 
oflfence  was  triable :  he  then  refers  to  stat.  6  G.  1,  c.  19,  which  hsA 
jilready  been  discussed.     Under  stat.  4  G.  4,  c.  64,  ss.  8,  9,  justices 
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of  a  countjr  could  not  commit  to  the  house  of  correction  of  a  borough. 
[Lord  Campbell,  C.  J. — May  there  not  bo  a  distinction  between  a 
borongh  and  a  Liberty  7j  The  only  distinction  is  between  those  juris- 
dictions which  have  quarter  sessions  of  their  own,  and  those  which  have 
not. 

As  to  the  third  point:  the  question  is  not  one  of  form  but  substance. 
The  party  has  been  convicted  and  committed  uno  flatu,  without  an 
opportunity  of  performing  the  alternative  of  payment.  Hammond  v. 
Bendyshe,  13  Q.  B.  869  (E.  C.  L.  R.  vol.  66),  is  to  the  same  effect  as 
Kinning  v.  Buchanan,  8  Com.  B.  271  (E.  C.  L.  R.  vol.  66). 

Lord  Campbell,  C.  J. — It  is  conceded  that  the  judgment  of  the 
Coart  of  Exchequer  on  the  first  point,  in  Arnold  v.  Gaussen,  8  Exch. 
463,t  cannot  be  impeached. 

As  to  the  second  point :  the  Court  of  Exchequer  has  also  given  a 
decision.     We  are  not  absolutely  bound  by  that,  inasmuch  as  this  is  a 
Court  of  co-ordinate  ^jurisdiction :  and,  as  we  are  called  upon  to  rt^n-i 
reconsider  the  question,  we  will  do  so :  and  for  that  we  will  take  ^ 
time. 

As  to  the  third  point :  we  are  now  prepared  to  say  that  the  defend- 
ants are  entitled  to  our  judgment.  The  question  is,  whether,  after  the 
conviction,  tliere  ought  to  have  been  a  distinct  summons  of  the  plaintiff 
before  he  was  committed.  We  are  of  opinion  that  this  was  wholly 
unnecessary.  Stat.  9  G.  4,  c.  81,  s.  27,  seems  to  me  to  show  clearly 
that,  upon  a  conviction  for  an  assault  under  this  statute,  there  may  be 
an  immediate  commitment.  I  agree  that,  in  some  statutes,  <«  immediate'' 
may  mean  as  soon  as  convenient.  But  let  us  see  what  the  meaning  is 
here.  Sect.  27  empowers  the  justices  to  commit  if  the  fine  and  costs 
<<  shall  not  be  paid,  either  immediately  after  the  conviction,  or  within 
such  period  as  the  justices  shall  at  the  time  of  the  conviction  appoint." 
Here  the  conviction  orders  immediate  payment :  and  the  Legislature 
clearly  meant  that,  in  that  case,  there  should  be  immediate  commitment 
on  default  of  payment.  It  is  as  if  the  justices  had  said  that  they  gave 
no  time.  Then  the  commitment  is  properly  made,  there  being  default 
of  such  immediate  payment  It  is  argued  that  the  overseers,  to  whom 
the  payment  is  to  be  made,  may  be  absent.  I  am  rather  inclined  to 
adopt  my  brother  GhanneU's  suggestion,  that  the  payment  need  not  be 
made  by  the  party  convicted  to  the  overseer,  but  may  be  made  to  the 
justices'  clerk.  At  any  rate,  if  that  be  not  so,  we  must  presume  that 
the  magistrates  would  give  reasonable  time  for  payment^i^^essary. 
They  have  done  otherwise :  and  we  must  presume  thal4i^^ave  done 
rightly. 

Coleridge,  J. — I  am  of  the  same  opinion.    Whether  the  magistrates 
have  exercised  their  discretion  wisely,  is  *not  the  question  before  r„t/>A9 
us :  the  question  is,  whether  they  had  jurisdiction  to  do  what  ^ 
they  have  done.     Sect.  27  of  stat.  9  G.  4,  c.  81,  gives  them  power  to 
VOL.  n. — 47 
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order  payment  immediately  or  in  sach  time  as  they  may  appoint :  it 
makes  no  distinction  between  the  cases  where  the  party  is  present  and 
where  he  is  absent :  it  was  probably  the  intention  to  gire  the  justices  a 
discretion.  It  might  sometimes  not  be  safe  to  allow  time  for  payment; 
cases  might  well  be  where,  if  that  were  done,  there  would  be  no  pay- 
ment at  all.  Here  the  justices  have  ordered  immediate  payment ;  that 
must  mean  « directly."  If  not,  we  should  be  holding  that  the  ix-ord 
<(  immediate"  necessarily  means  <<  within  some  limited  time.**(a) 

As  to  the  second  point :  Cur.  adv,  vulu 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  in  this  case,  on  which  we  desired  to  take  time  before 
we  answered  it,  was  this :  whether,  in  the  case  of  an  offence  committed 
within  the  Liberty  of  St.  Alban's,  justices  of  the  peace  for  the  county 
of  Hertford,  sitting  in  the  county  and  without  the  Liberty,  have  the 
power  to  commit  to  the  house  of  correction  within  the  Liberty.  The 
defendants  are  justices  of  the  peace  for  the  county ;  and  the  commission 
under  which  they  act  extends  within  Liberties,  as  well  as  without ;  the 
house  of  correction  is  not  used  as  such,  or  as  a  gaol,  for  the  whole 
county,  but  only  for  offenders  within  the  Liberty :  it  is  entirely  supported 
out  of  the  rates  raised  in  the  nature  of  county  rates  within,  and  for 
the  purposes  of,  the  Liberty ;  and  the  keeper  is  appointed  by  the  justices 
*fi0^1  *^^  ^^®  Liberty,  who  act  under  a  separate  commission  from  that 
^  of  the  county,  but  not  with  exclusive  jurisdiction.  No  part  of 
the  Liberty  contributes  at  all  to  the  general  county  rate. 

The  Court  of  Exchequer  have  recently  decided  this  very  point  in  the 
case  of  Arnold  v,  Gaussen,  8  Exch.  463.f  That  case,  as  well  as  the 
present,  involved  other  points ;  in  the  decision  of  which  by  that  Court 
we  expressed  our  concurrence  at  the  time  of  the  argument.  Upon  the 
one  now  to  be  decided,  we  entertained  some  doubt,  and  have  now  to 
consider  it.  Upon  the  facts  above  stated,  it  is  clear  that  the  defend- 
ants had  jurisdiction  over  the  offence  and  the  offender ;  and,  although 
they  were  sitting  out  of  the  Liberty,  yet,  as  the  offence  was  committed 
within  the  Liberty,  it  was  clearly  proper  to  commit  to  the  Liberty 
house  of  correction  if  by  law  they  might  so  do.  The  only  question, 
therefore,  is,  whether  the  defendants  had  jurisdiction  to  that  extent. 

The  Court  of  Exchequer,  in  answering  that  question  affirmatively,  seem 
to  have  relied  mainly  on  the  words  of  stat.  27  G.  3,  c.  11,  which  cer- 
tainly extend  very  far :  but  we  rather  think  that  Mr.  Willes  success- 
fully explained  them  by  reference  to  the  preceding  statute  of  6  G.  1, 
c.  19 ;  and  we  should  hesitate  to  rest  our  judgment  upon  them. 

It  appears  to  us,  however,  that,  as  the  defendants  are  in  effect  jns 
tices  of  the  Liberty  as  well  as  of  the  county  at  large,  as  in  the  former 
character  they  might  certainly  have  made  this  committal  if  they  had 
been  sitting  within  the  Liberty,  and  in  that  case  ought  to  have  made 

(a)  Erie,  J.,  was  absent.    Crompton,  J.,  had  left  the  Court  towards  the  dose  of  the  art^imeiiL 
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it,  and  that  the  keeper  of  the  Liberty  house  of  correction  would,  r-^pr.M 
♦for  that  purpose,  have  been  their  oflScer,  though  not  appointed  '- 
bj  them,  the  mere  circumstance  that  they  were  sitting  out  of  the  Li- 
berty cannot  make  their  act  excessive  in  point  of  jurisdiction.    If  there 
were  two  commissions,  each  exclusive  of  the  other,  and  the  defendants 
were  in  both,  they  must  certainly,  except  in  cases  provided  for  by  cer- 
tain Acts  to  which  we  need  not  now  advert,  have  acted  in  respect  of 
each  only  within  the  limits  of  each.     Generally  speaking,  therefore,  a 
committal  to  the  Liberty  prison  must  have  been  made  by  a  justice  sit- 
ting within  the  Liberty.     But  the  defendants,  although  they  have 
jurisdiction  within  the  Liberty,  have  it  in  virtue  of  the  same  one  and 
entire  commission,  which  embraces  both  Liberty  and  county  at  large. 
To  them  there  is  no  distinction  between  the  two.    Wherever,  therefore, 
they  are  in  either,  they  may  act  indifferently  for  both.     We  think, 
therefore,  that  the  defendants  are  entitled  to  our  judgment.     But  it 
may  be  right  to  observe  that  this  will  be  no  authority  for  the  committal 
to  the  Liberty  prison  of  an  offender  for  an  act  done  out  of  the  Liberty. 
In  determining  that  question,  should  it  arise,  other  considerations  would 
be  imported  than  those  merely  of  the  general  jurisdiction  of  the  ma- 
gistrates.    As  the  county  at  large  is  not  contributory  to  the  Liberty 
rate,  by  which  the  Liberty  prison  is  supported,  according  to  a  well  esta- 
blished principle,  the  prisoners  of  the  county  ought  not  to  be  made  a 
burthen  to  the  Liberty. 

We  add  this  only  by  way  of  caution.    But,  for  the  reasons  assigned, 
our  judgment  in  the  present  case  is  for  the  defendants. 

Judgment  for  defendants. 
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In  an  action  of  debt  by  W.  against  D.,  D.  pleaded  that  the  debt  had  been  attached  in  the  hands 
of  D.  as  garnishee  in  a  plaint  of  debt  in  the  conrt  of  the  Mayor  and  aldermen  of  the  city  of 
London  by  C.  against  W.  Replication :  that  the  alleged  debt  sued  for  in  the  Mayor's  court 
did  not  arise  or  aecrae  within  the  jurisdiction  of  that  court,  nor  had  that  conrt  had  at  any  time 
jorisdiction  thereof. 

Held,  on  demurrer,  a  bad  replioationj 

The  custom  of  foreign  attachment  in  the  said  court  does  not  apply  to  debts,  the  beneficial  interest 
of  which  is  rested  in  a  person  other  than  the  defendant  sued  in  such  court,  whereof  th« 
garnishee  has  notice;  and  such  debts  are  not  attachable  under  the  custom. 

So  certified  by  that  court  through  the  Recorder,  and  held  a  good  custom  by  this  Court  upon 
demurrer. 

Declji  RATION  for  money  due  from  defendant  to  plaintiff  on  a  writing 
obligatory,  dated  6th  May,  1852,  by  which  defendant  acknowledged 
himself  to  be  bound  to  plaintiff  in  1600!.,  conditioned  for  repayment 
by  defendant  to  plaintiff,  with  interest,  of  800Z.,  lent  by  defendant  to 
plaintiff,  and  payable  by  instalments ;  that  is  to  say,  2002.  and  482.  for 
interest,  on  1st  January,  1853  (the  rest  by  three  other  instalments. 
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at  days  named).    Breach :  Non-payment  of  the  248/.  on  Ist  Janiiarj, 
1853,  or  since. 

Plea :  That  the  city  of  London  now  is,  and  immemorially  hath  been, 
an  ancient  city :  and  that  there  is,  and  immemorially  hath  been,  a  cus- 
tom therein.  &c     The  plea  then  set  oat  the  custom  of  foreign  attach- 
ment, substantially  to  the  effect  following.     That  if  any  person  affirms 
a  plaint  in  debt  in  the  court  of  Her  Majesty  holden  before  the  Mayor 
and  aldermen  of  the  said  city,  in  the  chamber  of  the  Guildhall,  and,  upon 
such  plaint,  it  be  commanded  by  the  court  to  any  serjeant  at  mace, 
&c.,  to  summon  such  defendant  to  appear  in  the  same  court  to  answer 
the  plaintiff;  and  if  it  is  returned,  by  such  serjeant,  &c.,  that  defendant 
has  nothing  within  the  city  or  liberties  whereby  he  can  be  summoned, 
nor  is  to  be  found  within  the  city ;  and  such  defendant,  at  that  conn, 
being  solemnly  called,  makes  default ;  and  in  the  same  court  it  is  alleged 
*(\(\(M  ^7  pl&intiff  that  any  other  person  *owes,  or  has  owed,  to  defend- 
^  ant  any  sum  of  money  amounting  to  the  debt  in  such  plaint 
specified,  or  any  part  thereof:  then,  at  the  petition  of  such  plaintiff 
for  process  according  to  the  custom  (that  is  to  say ;  that  such  person, 
so  owing  or  having  owed  such  debt,  whether  the  same  be  then  payable 
or  to  become  payable  at  a  day  to  come,  being  found  within  the  juris- 
diction of  the  court,  may  be  warned  by  the  serjeant,  &c.,  not  to 
part  with  such   debt  or  sum  of  money   without  the  license  of  the 
court,  but  the  same  in  his  hands  and  custody  safely  to  keep,  so  that 
defendant  may  be  attached  thereby,  that  he  may  appear  in  court  to 
answer  plaintiff  in  the  plea  in  such  plaint  specified),  it  is  commanded  b; 
the  court  to  the  serjeant,  &c.,  to  attach  such  defendant,  in  such  plaint, 
by  such  sum  of  money,  so  being  in  the  hands,  &c.,  according  to  the 
said  custom,  so  that  such  defendant  may  appear  at  the  then  next 
court  to  be  holden  before  the  said  Mayor  and  aldermen,  to  answer 
the  plaintiff;  and  then,  if  such  serjeant,  &c.,  return  such  defendant 
to  be  attached  according  to  the  said  custom,  by  such  sum  to  be  defended 
and  kept,  so  that  such  defendant  may  appear  at  the  then  next  court 
to  answer  such  plaintiff  in  the  plea  in  such  plaint  specified,  and  if 
the  defendant,  at  that  and  three  other  courts  then  next,  severaUr 
holden  before  the  Mayor  and  aldermen,  being  solemnly  called,  does  not 
appear,  but  makes  default ;  and  such  four  defat:^ts,  according  to  the 
custom,  are  recorded   against   such  defendant,  at   such  four  courts 
after  such  attachment  made,  and  if  such  plaintiff,  at  every  of  such 
four  courts,  appear  according  to  the  custom :  then,  at  the  last  of  the 
said  four  courts,  or   at  any  court   holden  after  such  four  defaults 
recorded,  at  the  petition  of  plaintiff,  it  is  used  for  the  court  to  command 
♦6071  **^y  serjeant  at  mace,  &c.,  to  warn  such  other  person,  so  being 
-^  found  within  the  city,  according  to  the  custom,  to  appear  at  any 
court  afterwards  holden,  to  show  if  any  thing  he  has  to  say  for  himself 
why  such  plaintiff  ought  not  to  have  execution  of  such  sum  so  attached : 
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and,  if  at  such  court  such  serjeant,  &c.,  return  such  other  person  to  be 
warned  according  to  such  custom  to  appear  in  the  same  court  to  show 
each  cause,  and  if  such  person,  so  warned,  dulj  appear  in  the  same 
court,  and  at  the  same  court,  or  some  other  court,  comes  and  says  that, 
at  the  time  of  making  such  attachment  or  at  any  time  since,  he  had  not 
owed  to  or  detained  from,  nor  did  he  then  owe  to  or  detain  from,  the 
defendant  named  in  such  plaint  the  said  money  so  alleged  to  be  in  the 
bands,  Ac,  and  attached,  or  any  part  thereof,  and  if  issue  has  been 
joined  between  the  parties  upon  such  plea,  and  the  jurors,  &c.,  say  that, 
at  the  time  of  making  such  attachment,   or  at  some  time  since  the 
making  of  the  same,  and  before  the  pleading  of  such  plea,  such  other 
person  had  owed  to  and  detained,  and  at  the  time  of  such  plea  owed 
to  and  detained,  from  the  defendant  the  said  sum  of  money  so  alleged 
to  be  in  the  hands,  &c.,  or  some  part  thereof,  and  so  attached,  &c.,  as 
the  proper  moneys  of  the  defendant  named  in  the  plaint,  then  it  is, 
and  from  time  immemorial  it  has  been,  used  and  accustomed  for  such 
court  to  award  such  plaintiff  to  have  execution  of  such  sum  of  money 
as  such  other  person  has  by  such  jurors  been  so  found  to  have  owed  to 
and  detained,  and  to  owe  to  and  detain  from  the  defendant,  by  sufficient 
pledges  to  be  found  and  given  by  such  plaintiff,  in  such  plaint  named, 
in  the  same  court,  according  to  such  custom,  to  restore  to  such  defendant 
such  last-mentioned  sum  of  money  so  attached  if  such  *defendant,  rj>/»/.« 
within  a  year  and  a  day  then  next  ensuing,  come  or  has  come  ^ 
into  the  court  so  holden,  and  disproves  or  avoids,  or  has  disproved  or 
avoided,  such  debt  in  such  plaint  mentioned,  according  to  the  custom ; 
and  that,  after  such  pledges  found,  and  execution  had  of  such  sum  as 
such  other  person  has  by  such  jurors  been  so  found  to  owe,  &c.,  such 
other  person   is   discharged   against  such  defendant  of  the   sum   so 
attached  and  had  in  execution,  and  such  defendant  is  discharged  against 
the  plaintiff  of  so  much  of  his  debt,  in  such  plaint  demanded,  so  long 
as  such  judgment  and  execution  remain  in  force  and  effect :  and,  if 
such  sum  of  money,  so  attached  and  defended  and  had  in  execution, 
amount  not  to  the  whole  debt  demanded  by  plaintiff  against  defendant, 
then  plaintiff  to  have  process  against  defendant  for  the  residue.    Aver- 
ment :  That  F.  W.  Caldwell,  H.  C.  Chilton,  and  F.  J.  Fuller,  before 
1st  January,  1853,  to  wit,  22d  July,  1852,  came  into  court  before  the 
Mayor  and  Aldermen,  &c.,  according  to  such  custom,  and  affirmed  a 
plaint  against  the  now  plaintiff  in  a  plea  of  debt.     The  plea  then  set 
out  very  fully  the  proceedings  in  the  Mayor's  court,  &c.,  the  order  to 
summon  plaintiff  to  appear,  and  the  return  that  plaintiff  had  nothing 
within  the  city  or  the  liberties  whereby  he  could  be  summoned,  nor 
was  he  to  be  found  within  the  same ;  that  plaintiff,  solemnly  called, 
made  default ;  that  it  was  alleged  that  Day,  the  now  defendant,  owed 
to  the  now  plaintiff  280Z.  in  moneys  numbered,  as  the  proper  moneys 
of  the   now  plaintiff,  and  then   had  and  detained  the  same  in  hia 

21 
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hands  and  custody.  Averment :  that  the  now  defendant,  at  iht 
time,  was  and  was  found  within  the  city  and  the  jurisdiction  of  the 
court.  That  the  court  commanded  to  attach  the  now  plaintiiT  by  the 
♦fiOQl  *®*^^  280^,  and  keep,  &c. ;  that  defendant,  being  found  within 

^  the  city  and  the  jurisdiction,  was  duly  warned,  according  to  the 
custom,  not  to  part  with  the  2802.  without  the  license  of  the  court,  &c., 
so  that  the  now  plaintiff  might  be  attached  thereby  that  he  might 
appear  at  the  then  next  court,  to  answer,  &c. :  that  thereupon  the  Ber- 
jeant  attached  the  now  plaintiff,  by  the  said  sum  of  2802.  That,  after- 
wards, the  Serjeant  returned  that  he  had  attached,  &c.,  the  now  plain- 
tiff by  the  said  sum  of  2802.,  &c. ;  that  the  now  plaintiff,  bemg  solemnly 
called,  made  fbur  defaults,  the  plaintiffs  appearing ;  which  defaults  were 
recorded ;  that  it  was  commanded  by  the  court  to  the  Serjeant  that  he 
should  warn  and  make  known  to  the  now  defendant,  being  the  garnishee, 
&c.,  to  appear,  &c.  That  the  now  defendant  was,  &c.,  warned  by  the 
Serjeant,  &c.  That,  at  the  court  holden  on  11th  January,  1858,  &c., 
the  Serjeant  returned  that  he  had  warned,  &c.  That  the  now  defend- 
ant, the  garnishee,  appeared,  and  imparled,  and,  at  the  next  court,  for 
a  plea,  said  that,  at  the  time  of  making  the  attachment,  or  at  any  time 
since,  he  had  not  owed  to  or  detained  from,  nor  did  he  then  owe  to  or 
detain  from,  the  now  plaintiff  the  debt  named  in  the  said  plaint,  the 
said  280Z.,  or  any  part  thereof,  and  put  himself  upon  the  country ;  and 
plaintiffs  did  the  like.  Averments  of  continuance  of  process,  summon- 
ing of  jury,  and  verdict.  That,  as  to  2482.,  parcel  of  the  said  2802.  in 
moneys  numbered,  as  above  mentioned  to  be  attached,  on  1st  January, 
1853,  the  said  garnishee  had  owed  to  and  detained  from,  and  then  still 
owed  to  and  detained  from,  the  said  defendant,  named  in  the  bill  an(l 
attachment,  the  said  2482.,  as  the  proper  moneys  of  the  said  defendant, 
♦fil  01  '^^^  thereupon  *it  was  considered  by  the  court  that  F.  W.  Cald- 

^  well,  &c.,  should  have  execution  of  the  said  2482.,  in  moneys 
numbered,  so  attached :  and  that  they  should  retain  and  hold  the  same 
in  full  satisfaction  of  the  like  sum  of  2482.,  parcel  of  the  debt  in  the 
plaint  mentioned,  by  sufficient  pledges,  &c.,  to  restore  to  the  now  plain- 
tiff the  said  2482.,  so  attached,  if  the  now  plaintiff,  within  a  year  and  a 
day,  should  disprove,  &c.  (as  before).  That  F.  W.  Caldwell,  4c- 
found  pledges  to  restore,  &c.  And  thereupon  F.  W.  Caldwell,  ftc. 
sued  out,  according  to  the  custom,  a  precept,  whereby  the  Serjeant  was 
commanded  that  he  should  take  the  now  defendant,  if  he  should  be 
found  within  the  liberties  of  the  city  of  London,  and  him  should  safely 
keep,  so  that  he  might  have  his  body  there  in  court  without  delay  to 
satisfy  the  said  F.  W.  Caldwell,  &c.,  the  said  2482.,  so  attoched,  &c., 
by  due  process  of  attachment  and  judgment  of  the  court  there  recovered 
against  him  the  now  defendant,  according  to  the  custom,  and  shoold 
have  the  said  moneys  there  in  court  without  delay  to  render  to  F.  W. 
(VUt^^ii^  &c. :  that  the  now  defendant,  afterw^-'-di  and  whilst  the  said 
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precept  was  in  the  hands  of  the  Serjeant  for  the  purpose  of  being  exe- 
cuted, being  then  within  the  city,  &c.,  was  forced  to,  and  then  and  there 
necessarily  did,  for  the  pnrpose  of  satisfying  the  said  judgment,  pay  to 
F.  W.  Caldwell,  &c.,  the  said  sum  of  2482.,  according  to  the  exigency 
of  the  precept :  and  thereby  the  said  F.  W.  Caldwell,  &c.,  then  and 
there,  according  to  the  custom,  had  execution  of  the  said  2482.  against 
the  now  defendant,  the  said  garnishee,  according  to  the  tenor  of  such 
judgment.  And  thereby  the  said  execution  then  was  executed ;  as  by 
the  record,  &c.  That  the  execution  '^was  duly  executed  in  the 
said  city,  according  to  the  custom ;  and  that  the  judgment  and 
execution  are  still  in  force.  And  that  the  said  sum  of  2482.,  so  attached 
and  taken  in  execution,  was  the  said  sum  of  2482.  which,  according  to 
the  said  bond  and  the  condition  thereof,  would  become  due  from  the 
now  defendant  to  the  now  plaintiff  on  1st  January,  1853 ;  and  the  non- 
payment whereof  on  that  day  is,  by  the  now  plaintiff,  alleged  as  a 
breach.  And  that  the  said  sum  was  attached  before  the  said  1st  Janu- 
ary, 1853,  and  was  from  thence  continually,  until  such  payment  thereof 
as  last  aforesaid,  defended  and  kept  in  his  hands  by  the  serjeant  under 
and  by  virtue  of  such  action,  and  according  to  the  same,  and  the  usage 
and  practice  of  the  said  court. 

Replications :  1.  That  the  alleged  debt  in  the  plea  mentioned  to  have 
been  sued  for  by  F.  W.  Caldwell,  &c.,  did  not  arise  or  accrue  within 
the  jurisdiction  of  the  court  in  the  plea  mentioned ;  and  that  the  said 
court  had  not  jurisdiction  over  the  same,  or  over  the  plaintiff,  at  any 
time  during  the  alleged  proceedings  in  the  said  plea  mentioned ;  nor 
had  the  plaintiff  notice  of  the  said  process  or  proceedings,  or  any  oppor- 
tunity of  defending  the  same :  whereby  the  same  were  and  are  wholly 
void. 

2.  That  plaintiff  has  brought,  and  now  prosecutes,  this  action  as 
trustee  for  the  benefit  of  Edward  Holmes  Baldock,  to  whom  the  whole 
beneficial  interest  in  the  money  sought  to  be  recovered  belonged  long 
before  and  during  the  said  proceedings,  as  defendant  always  well  knew, 
and  still  belongs.  The  plea  then  alleged  an  assignment,  before  the 
proceedings  in  the  plea  mentioned,  of  the  bond,  and  the  debt  thereby 
secured,  by  himself  to  Baldock,  by  deed,  for  the  purpose  of  securing  a 
debt  *of  15002.  previously  secured  by  mortgage,  which  was  re-  r*/»io 
cited  in  the  assignment,  and  averred  in  the  replication,  to  be  an  ^ 
insufficient  security.  The  plea  set  out  the  indenture  of  assignment 
very  fully.  It  transferred  all  plaintiff's  right,  legal  and  equitable,  in 
the  bond  and  the  bond  debt,  to  Baldock,  constituted  him  plaintiff  *s 
attorney  to  sue,  &c. ;  and  it  was  agreed  therein  that  Baldock  should 
upply  the  8002.  and  interest  to  the  satisfaction  of  so  much  as  should 
remain  due  on  the  mortgage,  and  pay  the  residue,  if  any,  to  plaintiff. 
Averment:  That  9582.  15a.  4(2.,  part  of  the  15002.,  has  ever  since 
remained,  and  still  is,  due  and  payable  and  unpaid  by  plaintiff  to  Bal- 
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dock,  and  exceeds  the  amount  of  all  the  money  secured  hy,  or  payable 
or  to  be  paid  under,  the  bond.  That  the  deed  still  is  in  full  force. 
That  the  beneficial  interest  in  the  said  bond,  and  the  moneys  in  and  bj 
the  declaration  mentioned  and  sought  to  be  recovered  thereby,  became 
and  was  vested  in  Baldock,  and  since  the  time  of  the  making  of  the 
deed,  and  until  and  during  the  proceedings  in  the  plea  mentioned, 
remained  so  vested  and  belonged,  &c.,  and  not  to  plaintiff.  Of  which, 
and  of  the  said  assignment,  <<  defendant,  before  the  said  proceedings  or 
any  of  them,  had  notice.  And  the  defendant  allowed  the  said  judgment 
to  be  given,  and  execution  to  issue  against  him,  without  setting  up  and 
proving,  in  the  said  Court,  the  matter  aforesaid."  Averment:  «'That 
the  said  custom  has  not  applied  to,  or  included,  and  does  not  apply  to, 
or  include,  debts  the  beneficial  interest  in  which  has  become  and  is 
vested  in  a  person  other  than  the  defendant  sued  in  the  said  court  in 
the  plea  mentioned,  whereof  the  garnishee  had  notice ;  and  that  such 
*fi1  ^1  ^®^*^  ^^  ^*^^  aforesaid,  the  *beneficial  interest  in  which  has  be- 
-^  come  and  is  vested  in  a  person  other  than  the  defendant  sued  in 
the  said  court  in  this  plea  mentioned  whereof  the  garnishee  has  notice, 
have  not  been,  nor  are  they,  attached  or  attachable  under  the  said 
custom." 

Demurrer  to  both  replications.  Joinder. 
The  case  was  argued  on  an  earlier  day  in  this  term.(a) 
Crowder^  for  the  defendant. — As  to  the  first  replication.  The  want 
of  notice  will  probably  not  be  insisted  upon :  the  question  is  whether 
the  plaintiff  is  entitled  to  dispute  the  propriety  of  defendant's  payment 
by  denying  the  jurisdiction  of  the  Mayor's  court.  The  proceeding  in 
the  Mayor's  court,  according  to  the  custom  of  London  (which  in  this 
respect  is  the  same  with  the  customs  of  Bristol  (()  and  Exeter,(c) )  is 
merely  process  to  compel  the  appearance  of  the  defendant  in  the  origi- 
nal cause.  It  is  true  that  the  plaintiff,  in  an  inferior  court,  must  prove 
that  the  cause  is  within  the  jurisdiction.  But  that  is  inapplicable  to 
the  case  of  the  garnishee,  who  has  been  compelled  to  pay  over  the 
money.  He  cannot  have  the  means  of  disputing  the  jurisdiction,  as  he 
is  not  privy  to  the  transaction  in  which  the  alleged  debt  originates.  In 
De  Haber  v.  Queen  of  Portugal,  17  Q.  B.,  this  Court  laid  it  down  that, 
though  the  process  of  foreign  attachment  can  be  resorted  to  only  where 
the  cause  of  action  arose  within  the  jurisdiction  of  the  court,  the  gar- 
♦6141  ^'^^®®  ^^  ^^^^  V  payi^^g  *under  the  protection  of  the  court. 
■*  The  objection,  if  properly  taken,  must  prevail ;  but  how  can  it 
be  taken  by  the  garnishee  ?  In  Andrews  v.  Gierke,  Carth.  25,  it  was 
held  that  the  garnishee  cannot  plead  in  the  Mayor's  Court  that  his  own 
debt  to  the  defendant  there  arose  without  the  jurisdiction.     [TFtU^,  for 

(a)  May  Slat    Before  Lord  Campbell,  C.  J.,  Coleridge  and  Crompton,  Js. 
(6)  Bruce  r.  Wait,  1  M.  A  G.  1  (E.  C.  L.  R.  vol.  39);  and  note  (a)  ib.  p.  41. 
(e)  Halie  v.  WaUcer,  1  BoL  Abr.  654.     CWfoma  de  Xoncion  (K),  pL  8. 


2  ELLIS  &  BLACKBURN.    Q.  B.  614 

the  plain tiiF,  admitted  this.]  The  garnishee  may  insist  npon  the  pay- 
ment, when  sued  by  his  own  creditor,  without  proving  that  the  creditor 
was  indebted  at  all  to  the  party  who  made  the  attachment ;  M'Daniel 
V,  Hughes,  8  East,  867,  where  cases  which  may  appear  to  establish  a 
contrary  doctrine  are  explained  in  the  judgment.  Such  are  Paramore 
p.  Pain,  Cro.  Eliz.  698,  and  Coke  v.  Brainforth,  Cro.  Eliz.  830,  where 
the  plaintiffs  in  the  Mayor's  court  attached  debts  due  from  themselves 
to  the  defendants  there ;  and  it  was  held  that  the  averments  of  debts 
in  the  Mayor's  court  were  traversable  in  a  plea  of  foreign  attachment 
if  the  defendant  in  the  court  above  was  both  plaintiff  and  garnishee  in 
the  court  below.  But  that  depended  on  the  relation  of  the  parties. 
The  ordinary  course  of  pleading  is  not  to  insert  an  allegation  thai  the 
debt  arose  in  the  jurisdiction.  [Lord  Campbell,  C.  J. — May  not  that 
be  only  because  the  debt  is  presumed  to  have  arisen  within  the  jurisdic- 
tion till  the  contrary  is  shown  ?]  Such  presumption  does  not  arise  in 
ihe  case  of  an  inferior  court.  Lord  Ellenborough's  language  in  Huxham 
V.  Smith,  2  Gamp.  19,  agrees,  indeed,  with  the  explanation  suggested  ; 
and  the  case  itself  is  undoubtedly  a  direct  authority  against  the  present 
defendant.  But  that  case  was  ^decided,  it  seems,  on  the  autho-  p^^. . 
rity  of  the  Nisi  Frius  decision  in  Palmer  v.  Hooke,  1  Ld.  Raym.  '- 
727 ;  and  Lord  Ellenborough,  in  M'Daniel  v.  Hughes,  8  East,  867,  880, 
Bajs  that  there  must  have  been  some  mistake  in  the  report  of  Palmer 
V,  Hooke.  In  the  court  below  the  garnishee  can  plead  only  Nil  habet. 
Banks  v.  Self,  5  Taunt.  284,  note  (E.  C.  L.  R.  vol.  1),  decides  th9.t  the 
garnishee,  in  pleading  the  foreign  attachment,  need  not  aver  that  the 
original  debt  arose  within  the  jurisdiction.  According  to  the  marginal 
note  of  Harington  v.  Macmorris,  5  Taunt.  228  (E.  G.  L.  R.  vol.  1),  it 
is  not  necessary  that  the  original  debt  should,  in  fact,  arise  within  the 
jurisdiction  :  but  this  proposition,  it  must  be  admitted,  is  not  borne  out 
bj  the  case.  Banks  v.  Self  agrees  with  Self  v.  Kennicot,  2  Show.  506. 
In  Bruce  v.  Wait,  1  M.  &.  G.  1,  26  (E.  C.  L.  R.  vol.  89),  Tindal,  C.  J., 
appears  to  approve  of  the  doctrine  stated  in  the  marginal  note  to  Ha- 
rington V.  Macmorris.  It  does  not  appear  that  the  debt  in  Wetter  v. 
Backer,  1  Br.  &  B.  491,  arose  within  the  jurisdiction  of  the  Mayor's 
court :  yet  it  was  not  questioned  that  the  custom  applied  there,  had  it 
been  strictly  pursued.  Plaintiffs  will  not  be  put  to  any  difficulty  by  its 
being  held  that  the  debt  cannot  be  inquired  into  as  between  themselves 
and  the  garnishees :  they  have  only  to  put  in  bail  within  the  year  and 
the  day ;  and  then  they  can  dispute  the  debt  itself,  or  the  jurisdiction, 
in  the  Mayor's  court. 

On  the  second  replfcation,  the  question  is  whether  the  custom  is 
applicable  to  debts,  the  beneficial  interest  in  which  is  not  in  the  defend- 
ant in  the  Mayor's  court,  the  garniishee  having  notice  of  this  before 
and  during  *the  proceedings  in  that  Court.  The  courts  of  com-  -^o^cf 
mon  law  cannot  take  notice  of  any  debt  arising  upon  a  bond  I- 

VOL.  n.— 48  2i2 
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except  as  between  the  obligor  and  obligee.  The  equitable  interest  of 
a  third  party  does  not  therefore  prevent  the  attachment.  It  must  be 
contended,  on  the  other  side,  that  the  garnishee  by  evidence  of  tbis 
assignment  might  have  supported  a  plea  of  Nil  habet  in  the  Mayor's 
court :  but  it  is  manifest  that  proof  of  a  legal  debt  from  himself  to  tbe 
defendant  in  that  court  would  have  defeated  such  plea.  It  was  indeed 
held,  in  Lewis  v.  Wallis,  2  (T.)  Jones,  222,  that  such  debt  is  not  liable 
to  be  attached.  That  case  is  not  very  clearly  reported;  and  there 
appears  to  have  been  an  attempt  at  trick,  on  the  part  of  the  defendant 
in  the  Mayor's  court,  which  the  Court  above  defeated :  the  point  did 
not  arise  directly.  The  custom  cannot  be  as  alleged :  the  garnishee 
would  be  placed  in  a  position  of  much  hardship  if  he  had  to  establish, 
for  his  own  protection,  an  assignment  of  the  debt  from  his  creditor  to 
a  stranger. 

Willeiy  contriL. — As  to  the  first  replication.  It  must  be  admitted 
that  want  of  notice  to  the  defendant  in  the  Mayor's  court  does  not  pre- 
vent the  attachment  of  the  debt,  provided  there  be  a  sufficient  number 
of  summonses  with  returns  of  Nil :  and,  after  a  year  and  a  day,  if  the 
defendant  does  not  put  in  bail  within  the  year  and  day,  the  plaintiff  in 
the  Mayor's  court  retains  the  money  attached  an  if  it  had  been  levied 
by  execution.  That,  however,  suggests  a  strong  reason  for  not  allov- 
*fi171  ^^^  ^^^  custom  to  take  effect  where  there  is  want  of  original 
^  ^jurisdiction.  That  the  want  of  such  jurisdiction  may  be  taken 
advantage  of  appears  by  De  Haber  v.  Queen  of  Portugal,  17  Q.  B., 
and  Wadsworth  v.  Queen  of  Spain,  17  Q.  B.  Jurisdiction  is  as  essen- 
tial to  the  power  of  granting  foreign  attachment  as  to  the  power  of 
pronouncing  judgment  in  the  original  suit.  And,  in  the  cases  cited,  it 
was  decided  that  a  prohibition  will  go  to  the  Mayor's  court,  though  the 
defendant  has  not  appeared  and  pleaded  to  the  jurisdiction,  though  the 
garnishee  has  pleaded  Nil  habet  there,  and  even  though  the  application 
be  made  by  a  stranger.  It  seems  to  follow  that  the  party  insisting  on 
the  jurisdiction  may  be  put  to  the  proof,  as  here.  It  is  not  a  case  of 
mere  absence  of  averment  of  jurisdiction.  It  appears,  as  an  admitted 
fact,  on  this  demurrer,  that  there  was  no  jurisdiction.  If  it  is  argued 
that  the  garnishee,  the  present  defendant,  is  hardly  treated  by  such  a 
state  of  law,  it  must  be  recollected  that  the  opposite  doctrine  would  be 
equally  hard  on  the  defendant  in  the  Mayor's  court,  who  might  lose 
his  debt,  without  notice,  by  process  of  a  court  having  no  jurbdiction. 
In  M'Daniel  v.  Hughes,  3  East,  867,  Lord  Ellenborough  appears  to 
rely  on  the  circumstance  that,  in  the  particular  case,  the  defendants  in 
the  Mayor's  court  had  notice,  and  did  not  defend  or  bail.  In  Haring- 
ton  V.  Macmorris,  5  Taunt.  228  (E.  C.  L.  R.  vol.  1)  the  real  decision 
was  that  matter  averred  in  one  plea  cannot  be  used  by  the  plaintiff  in 
an  issue  on  another  plea,  to  prove  facts  denied  in  the  latter.  The 
marginal  note  as  to  the  last  paragraph  ^which  alone  is  applicable  here) 
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is  unauthorized,  as  appears  also  by  the  report  in  *Marsha]I.(a)  ^^f^-,a 
Banks  v.  Self,  6  Taunt.  284,  note,  goes  only  to  the  point  of  L 
pleading :  it  may  not  be  necessary  to  aver  the  jurisdiction :  but,  if 
there  be  an  averment  denying  it,  not  traversed,  the  Court  must  deal 
with  It.  [Crompton,  J. — If  there  be  that  distinction,  the  case  is  an 
exception  from  the  ordinary  rules  of  pleading.]  The  difficulty  of 
proof  cannot  be  an  argument  where  the  fact  is  admitted.  [Cbompton,  ' 
J. — It  is  material  as  to  the  necessity  of  pleading.] 

The  question  on  the  second  replication  is  the  more  important  one. 
The  Court  cannot,  on  this  demurrer,  inquire  into  the  existence  of  the 
castom :  that  is  admitted.  The  only  question  now  must  be,  whether 
Bach  a  custom  is  necessarily  bad.  But  it  appears  to  be  a  very  reason- 
able custom.  The  object  of  the  attachment  is  to  bring  the  original 
defendant  into  court.  If  he  has  no  real  interest  in  the  property  attach- 
ed, he  will  not  be  induced  to  appear.  The  effect  of  the  attachment,  if 
there  be  no  appearance,  is  execution :  the  original  plaintiff  will  then  be 
satisfied  from  that  which  is  not  the  defendant's.  The  Legislature,  in 
cases  of  bankruptcy  and  insolvency,  require  the  courts  of  common  law 
to  look  to  equitable  rights :  the  custom  of  the  citizens  of  London  seems 
merely  to  have  done  this  several  centuries  earlier,  and  to  have  antici- 
pated the  principle  which  has  prevailed  from  Scott  v.  Surman,  Willes, 
400,  to  Boddington  v.  Castelli,  1  E.  4  B.  879.(J)  This  part  of  the 
castom  is  here  limited  by  the  '^condition  that  the  garnishee  shall  r^i*'tq 
have  notice  of  the  trust,  which  meets  any  objection  as  to  hard-  ^ 
ship :  and  the  demurrer  in  this  case  admits  the  notice.  [Lord  Camp- 
bell, C.  J. — ^What  ought  the  garnishee  to  have  done  ?]  He  should, 
under  his  plea  of  Nil  habet,  have  given  in  evidence  the  assignment  of 
which  he  had  notice.  He  would  then  have  shown  that  he  held  nothing 
which  could  be  attached.  The  difficulty  of  proof  is  not  greater  than 
in  the  case  of  equitable  rights  coming  into  question  where  assignees  of 
a  bankrupt  are  parties.  The  complexity  of  the  liability  is  no  more  a 
fatal  objection  here  than  it  was  in  Boddington  v,  Castelli,  1  E.  &  B. 
879  (E.  C.  L.  R.  vol.  72),  where  a  party  was  held  liable  to  different 
parties  on  one  contract.  The  authority  of  Lewis  v.  Walker,  2  (T.) 
Jones,  222,  is  express. 

Crowder^  in  reply. — ^As  to  the  first  point.  In  an  Anonymous  case,  1 
Vent.  236,  it  was  held  that  a  plea  of  foreign  attachment  need  not 
express  that  the  debt  arose  within  the  jurisdiction ;  <«  for  perhaps  it 
did  not."  This  shows  that  the  question  was  as  to  the  legal  result,  not 
as  to  the  pleading :  had  the  jurisdiction  been  material  at  this  step  it 
must  have  been  shown  by  pleading,  according  to  the  law  which  prevails 
respecting  inferior  courts ;  Peacock  v.  Bell,  1  Sannd.  71,  74. 

(a)  Harington  «.  Maomorrisy  1  Marth.  33. 

(h)  In  £zcb.  Ch.,  affirming  the  Judgment  of  Q.  B.  in  Castelli  «.  Boddington,  1  E.  A  B.  66. 
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As  to  the  second  point :  the  analogy  of  bankruptcy  and  insolyencj 
is  inapplicable :  the  law  there  is  the  creature  of  statute. 

Our.  adv.  vtdt. 
♦fi9m      *^otA  Campbell,  0.  J.,  now  delivered  the  judgment  of  the 
^"^^J  Court. 

We  are  of  opinion  that  the  defendant  is  entitled  to  our  judgment 
upon  the  demurrer  to  the  replication  alleging  that  the  debt  sued  for  in 
the  Mayor's  court  did  not  arise  within  the  jurisdiction  of  that  conrt, 
and  that  the  now  plaintiff  had  no  notice  of  the  proceedings  there.  This 
replication  allows  that  the  plea  replied  to  is  good  within  the  custom  of 
foreign  attachment  in  the  city  of  London,  and  raises  the  question,  vbe- 
ther  the  garnishee,  after  a  regular  judgment  and  execution  against  him, 
haying  paid  the  debt,  may  be  compelled  to  pay  it  a  second  time  on 
proof  in  this  suit  that  the  debt  did  not  arise  within  the  jurisdiction  of 
the  Mayor's  court.  The  affirmative  would  often  work  great  hardship 
and  injustice  to  the  garnishee,  who  may  be  entirely  ignorant  of  the 
origin  of  the  debt  sued  for,  who  has  no  means  of  contesting  the  debt 
except  by  appearing  and  putting  in  bail  to  the  original  action,  and  who 
may  be  wholly  unable  to  prove  that  the  debt  arose  out  of  the  jurisdic- 
tion of  the  Mayor's  court,  although  the  fact  be  so.  The  plaintiff  below, 
to  render  his  proceedings  effcfctual  against  the  garnishee,  is  not  even 
bound  to  prove  the  existence  of  the  debt  alleged  to  be  due  to  him 
from  the  defendant  below,  nor  to  allege  that  it  arose  within  the 
jurisdiction  of  the  inferior  court.  In  the  recent  case  of  De  Haber 
V.  Queen  of  Portugal,  17  Q.  B.,  we  expressed  an  opinion  that  <«the 
process  of  foreign  attachment  can  only  be  duly  resorted  to  when 
the  cause  of  action  arose  within  the  jurisdiction  of  the  court  from 
*f^^11  *^^^^^  ^^  issues."  But  we  said :  ^  the  garnishee  is  safe  by  paying 
■*  under  the  judgment  of  the  court ;"  adding :  « the  objection  that 
the  cause  of  action  did  not  arise  within  the  jurisdiction  of  the  court, 
\f  properly  takeUj  must  prevail."  But,  in  the  absence  of  fraud,  the 
objection  as  against  the  garnishee  comes  too  late  after  he  has  paid  the 
debt  to  the  plaintiff  below  under  a  regular  judgment.  It  is  said  to 
have  been  ruled  at  Nisi  Prius,  by  Lord  Holt,  in  Palmer  v.  Hooke,  1 
Ld.  Raym.  727,  that  on  an  indebitatus  assumpsit,  if  the  defendant 
gives  in  evidence  a  seizure  of  the  debt  under  a  foreign  attachment,  he 
must  prove  that  the  plaintiff  was  indebted  at  the  time  the  attachment 
issued  to  the  person  who  sued  out  the  attachment.  But  this  was 
expressly  overruled  in  McDaniel  v.  Hughes,  3  East,  367,  where  Lord 
EUenborough  says :  « As  to  the  case  in  Lord  Raymond,  727,  before 
Lord  Holt  at  Nisi  Prius,  there  must  have  been  some  mistake  in  that 
report ;  for  it  would  defeat  the  whole  effeet  of  the  custom  of  f^eign 
attachment  if  the  garnishee  should,  without  means  of  proving  it,  be 
obliged  to  prove  the  debt  of  the  plaintiff  below  in  his  own  defence  here, 
such  plaintiff  not  having  been  before  by  the  terms  of  the  plea  required 
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to  do  80  in  the  court  below."  In  that  case  the  defendant  below  had 
notice  to  defend,  whereas  here  it  is  arerred  that  he  had  no  notice :  bat 
this  circumstance  cannot  affect  the  rights  of  the  garnishee.  In  con- 
templation of  law,  under  the  custom  of  the  city  of  London,  the  defend- 
ant is  always  supposed  to  have  notice  by  the  warning  of  the  Serjeant  at 
mace  to  appear ;  and  a  custom  in  an  inferior  court  to  issue  process  of 
foreign  ^attachment  for  the  purpose  of  compelling  the  appearance  r«/ion 
of  the  defendant,  without  a  previous  summons,  is  bad ;  Bruce  v.  ^ 
Wait,  1  M.  ft  6.  1  (E.  C.  L.  R.  vol.  89).  The  plaintiff's  counsel  fur- 
ther relied  on  Huxham  v.  Smith,  2  Gamp.  19,  in  which,  in  an  action 
similar  to  Palmer  v.  Hooke,  1  Ld.  Raym.  727,  Lord  EUenborough  is 
supposed,  after  holding  that  payment  by  the  garnishee  under  a  regular 
judgment  of  the  Mayor's  court  is  primfi  facie  a  discharge  to  him,  to 
have  admitted  evidence  that  the  debt  sued  for  in  the  court  below  did 
not  arise  within  the  jurisdiction.  But,  if  Lord  EUenborough  is  accu- 
rately reported,  he  must  have  forgotten  the  solemn  decision  of  the  Court 
in  M'Daniel  v.  Hughes,  3  East,  867,  whicb  he  himself  pronounced : 
and,  the  proof  having  failed,  there  was  no  opportunity  of  having  the 
question  reconsidered.  However,  it  was  subsequently  reconsidered  in 
Harington  v.  M'Morris,  5  Taunt:  228  (K  C.  L.  R.  vol.  1),  and  Banks 
V.  Self,  5  Taunt.  284,  note ;  in  which,  although  the  reports  are  not 
quite  satisfactory,  the  Court  of  Common  Pleas  appears  to  have  fully 
recognised  the  decision  of  this  Court  in  M'Daniel  i;.  Hughes.  Even 
allowing  that,  after  payment  by  the  garnishee  under  a  regular  judgment, 
he  cannot  be  prevented  from  availing  himself  of  the  discharge  by  evi- 
dence to  disprove  the  debt  due  from  the  defendant  to  the  plaintiff  below, 
a  distinction  was  taken  between  that  case  and  the  present,  where  the 
existence  of  the  debt  is  admitted,  and  the  objection  relied  upon  is  that 
it  did  not  arise  within  the  jurisdiction  of  the  inferior  court ;  and  reli- 
ance was  placed  upon  the  supposed  remedy  of  the  garnishee  before  the 
judgment  by  moving  for  a  prohibition.  But  *the  hardship  and  y^nno 
injustice  to  the  garnishee,  by  reason  of  which  it  was  held  that  ^ 
the  existence  of  that  debt  cannot  be  controverted  when  he  is  afterwards 
sued  for  the  debt  which  was  attached,  would  be  fully  as  great  if,  as 
between  the  garnishee  and  his  creditor,  the  existence  of  the  debt  between 
the  plaintiff  and  the  defendant  below  could  be  controverted ;  and  there 
appears  to  be  neither  reason  nor  authority  to  support  this  distinction 
between  inquiring  into  the  existence  of  the  debt  and  into  the  locality 
within  which  it  arose.  Therefore  on  this  demurrer  there  must  be  judg- 
ment for  the  defendant. 

But  we  are  of  opinion  that  we  are  bound  to  give  judgment  for  the 
plaintiff  on  the  demurrer  to  the  last  replication,  which  alleges  that, 
within  the  knowledge  of  the  defendant,  before  the  suit  was  instituted 
in  the  Mayor's  court,  the  bond  declared  upon  had  been  assigned  by  the 
plaintiff  for  valuable  consideration ;  that  the  plaintiff  only  held  it  as 
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trustee  for  the  assignee ;  that  the  defendant  allowed  the  judgment  to 
pass  in  the  Mayor's  court  without  setting  up  this  matter  as  a  defence ; 
that  this  action  is  brought  for  the  benefit  of  the  assignee ;  and  that  the 
said  custom  has  not  applied  to  or  included,  and  does  not  apply  to  or 
include,  debts  the  beneficial  interest  in  which  has  become  and  is  vested 
in  a  person  other  than  the  defendant  sued  in  the  said  court  in  the  plea 
mentioned,  whereof  the  garnishee  had  notice  ;  and  that  such  debts,  the 
beneficial  interest  in  which  has  become  and  is  vested  in  a  person  other, 
than  the  defendant  sued  in  the  said  court  in  the  said  plea  mentioned, 
whereof  the  garnishee  has  notice,  have  not  been  nor  are  they  attached 
*f\9dl  ^^  attachable  under  the  said  ^custom.     Issue  might  have  been 

^  taken  upon  this  qualification  of  the  custom :  and  thereupon  the 
true  custom  would  have  been  certified  by  the  present  Recorder  of  Lon- 
don, according  to  the  form  pursued  by  Mr.  Recorder  Sterkey  (a)  in  the 
reign  of  Edward  4.  But  upon  this  demurrer  we  must  take  the  custom 
to  be  so  qualified,  unless  the  qualification  be  contrary  to  the  rules  of 
law.  We  think  that  it  is  highly  just  and  reasonable :  for,  if  debts  and 
goods  could  be  attached  in  which  the  garnishee  has  no  beneficial 
interest,  the  claim  of  the  plaintiiT  below  may  be  satisfied  out  of  the 
property  of  a  stranger  living  in  a  distant  country.  The  defendant's 
counsel  said  truly  that  this  qualification  would  render  it  necessary  for 
courts  of  law  in  certain  cases  to  take  cognisance  of  trusts,  and  further 
urged  that  in  no  case  can  they  do  so.  '  If  Bottomley  v.  Brooke,  cited 
1  T.  R.  621,  and  the  cases  following  it,  decided  in  the  time  of  Lord 
Mansfield,  can  no  longer  be  supported,  and  the  doctrine  on  which  they 
rest  can  only  be  established  by  the  authority  of  the  Legislature,  yet, 
in  Winch  v.  Eeeley,  1  T.  R.  619,  it  was  decided  that,  if  a  person  to 
whom  a  debt  is  due  as  trustee  becomes  bankrupt,  he  and  not  his 
assignees  shall  sue  to  recover  the  debt ;  and  this  has  been  followed  by 
a  long  string  of  cases  down  to  Boddington  v,  Castelli,  1  E.  &  B.  879 
(E.  C.  L.  R.  vol.  72),  in  which  a  judgment  of  this  Court  was  affirmed 
upon  writ  of  error  in  the  Exphequer  Chamber,  during  last  term.  In 
*f>9<^l  ^^^  th^se  cases,  a  court  of  law  must  take  notice  of  the  ^relation 

-*  of  trustee  and  cestui  que  trust  of  personal  property.  This  being 
a  custom  of  the  city  of  London,  it  will  be  good  if  it  existed  in  the 
beginning  of  the  reign  of  William  and  Mary  :  but  we  can  see  no  objec- 
tion to  the  validity  of  such  a  custom  in  any  city  in  which  it  must  he 
supposed  to  have  existed  immemorially ;  for  the  distinction  between 
the  interest  of  a  trustee  and  a  beneficial  interest  is  founded  upon  rea- 
son, and  must  exist  where  any  progress  has  been  made  in  commerce 
and  civilization :  and  there  is  no  ground  for  alleging  that  a  court  of 
law  could  not  have  acted  on  that  distinction  in  the  reign  of  King 

(a)  Bowser  o.  Collins,  Tearb.  M.  22,  E.  4  foL  30  A.  B.  pL  11.  And  see  Crosby  v.  Hether- 
ington,  4  M.  A  G.  933,  952  (E.  C.  L.  R.  vol.  43):  and  note  (1)  to  TorbiU's  Case,  1  Wms.  Sannd. 
67. 
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Richard  1  as  in  the  reign  of  Qaeen  Victoria.  The  plaintiff  having  bj 
this  replication  averred  a  qualification  of  the  custom,  according  to 
which  property  held  by  the  garnishee  would  not  be  attachable,  and 
shown  that  the  now  plaintiff,  the  defendant  below,  held  the  bond 
declared  upon  only  as  trustee,  he  shows  that  it  was  not  attachable, 
and  that  he  is  still  entitled  to  sue  upon  it.  This  is  perfectly  consistent 
vith  the  finding  of  the  jury  upon  the  issue  of  Non  habet  or  Non  debet ; 
for  the  obligor  was  indebted  to  the  obligee  on  the  bond,  and  the  obligee 
had  the  bond,  although  only  as  trustee.  It  must  be  remembered  that 
the  custom,  as  set  out  in  the  plea,  does  not  show  the  qualification ; 
and  that  the  issue  was  not,  Whether  the  bond  was  attachable  according 
to  the  qualified  custom.  The  case  of  Lewis  v.  Wallis,  2  (T.)  Jones, 
222,  is  in  accordance  with  this  view  of  the  subject.  Parker  being  the 
garnishee,  and  Wallis,  to  whom  the  debt  was  due,  having  previously 
assigned  the  debt  to  Snell,  ('the  Court  was  of  opinion  that,  after  the 
assignment  by  Wallis  to  Snell  of  Parker's  debt,  it  was  *in  truth  r-^^na 
the  right  and  property  of  Snell,  and  that  the  said  Wallis  had  '- 
nothing  in  it  but  in  trust  for  Snell,  and  it  ought  to  have  been  allowed 
so  on  showing  of  this  before  the  Lord  Mayor  according  to  the  course 
there;  and  this  now  has  obtained  allowance  in  all  courts  by  long 
usage."  Therefore,  upon  this  demurrer  to  the  last  replication,  we  give 
judgment  for  the  plaintiff.  Judgment  accordingly. 

The  defendant  also,  secondly,  rejoined  to  the  second  replication : 
That  <<  the  said  custom  has  applied  to  and  included,  and  does  apply  to 
and  include,  debts,  the  beneficial  interest  in  which  has  become  and  is 
vested  in  a  person  other  than  the  defendant,  sued  in  the  said  court  in 
the  said  second  replication  mentioned,  whereof  the  garnishee  has  notice ; 
and  that  such  debts  as  last  aforesaid,  the  beneficial  interest  in  which  has 
become  and  is  vested  in  a  person  other  than  the  defendant  sued  in  the 
said  court  in  the  said  second  replication  mentioned  whereof  the 
garnishee  has  notice,  have  been  and  still  are  attached  and  attachable 
under  the  said  custom." 

Rebutter.  <<  The  plaintiff,  as  to  the  second  rejoinder  to  the  second 
replication,  takes  issue  thereon :  and  he  prays  that  the  same  may  be 
inquired  of  when  and  where  and  as  the  Court  may  consider.  And  the 
defendant  does  the  like,  &c." 

<(  And  hereupon  it  is  suggested  by  the  plaintiff,  and  manifestly  ap- 
pears to  the  Court,  that  there  is  and  immemorially  has  been,  in  the  said 
city  of  London,  a  certain  custom  therein  used  and  approved  of:  that, 
when  any  issue  in  any  court  of  our  Lady  the  Queen,  or  her  predecessors, 
is  or  has  been  joined  therein  as  aforesaid,  upon  any  custom  of  the  said 
city  used  and  had,  the  Mayor  and  *aldermen  of  the  said  city  r-^nnn 
have,  from  time  immemorial,  certified  to  and  informed  the  said  ^ 
Court  and  the  Judges  thereof,  and  ought  from  time  immemorial,  and 
still  ought,  so  to  certify  and  inform  the  said  Court,  and  the  Judges 
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thereof,  the  said  cnstom,  and  of  and  concerning  the  same,  by  the 
learned  Recorder  of  the  said  city,  verbally.  And  the  plaintiff  prays  a 
writ  of  our  Lady  the  Queen,  to  be  directed  to  the  Mayor  and  aldermen 
of  the  said  city,  commanding  them  to  certify  to  and  inform  the  Court 
of  our  Lady  the  Queen,  before  the  Queen  herself,  in  manner  aforesaid, 
Whether  the  custom  of  foreign  attachment  in  the  said  plea  mentioned, 
used  in  the  court  of  our  Lady  the  Queen  holden  before  the  Mayor  and 
aldermen  of  the  said  city  for  the  time  being,  in  the  chamber  of  the 
Gruildhall  of  the  said  city,  within  the  said  city,  has  applied  to  and 
included,  and  does  apply  to  and  include,"  &c.  (following  the  second 
rejoinder  to  the  second  replication).  <(And,  because  the  defendant 
does  not  deny  this,  therefore  the  said  writ  is  granted  to  the  plaintiff^ 
returnable,"  &c.  «  The  same  day  is  given  to  the  said  parties  at  the 
same  place." 

The  following  certiorari  then  issued : 

"Victoria,  by  the  grace,"  &c.     "  To  the  mayor  and  aldermen  of  Our 
city  of  London,  greeting.     Whereas  a  certain  action  hath  been  lately 
brought,  and  is  now  pending,  in  Our  Oonrt  before  Ourselves  at  West- 
minster, between  William  Amos  Scarborough  Westoby,  plaintiff,  and 
Edward  Augustus  Day,  defendant,  for  the  recovery  of  certain  moneys 
by  the  said  plaintiff  alleged  to  have  been  due  and  payable  to  him  by  the 
said  defendant,  in  which  action  a  certain  issue  hath  arisen  and  is  joined 
between  the  said  parties,  as  We  are  informed :  Whether  the  custom  of 
foreign  attachment,  in  the  plea  in  the  said  *suit  mentioned,  used 
in  Our  court,  before  the    Mayor  and   aldermen,"  &c.,  "has 
applied,"  &c.  (as  in  the  second  rejoinder  to  the  second  replication): 
"  And  because  it  pertaineth  to  you,  by  the  Recorder  of  the  said  city, 
according  to  the  custom  of  the  said  city,  from  time  immemorial  used 
and  approved  of  therein,  to  try  the  truth  of  the  aforesaid  issue,  and  to 
certify  the  aforesaid  custom,  and  of  and  concerning  the  same,  by  word 
of  mouth,  and  not  otherwise,  by  the  learned  Recorder  of  Our  said  city, 
We  command  you  that  you  certify  and  make  known,  in  manner  afore- 
said, to  Our  Court  before  Us,  wheresoever,"  &c.,  "on  the  8th  day  of 
June  next,  the  truth  respecting  the  said  issue;  and  have  there  this 
writ.     Witness  John  Lord  Campbell,  at  Westminster,  the  23d  day  of 
May,  in  the  year  of  our  Lord  1853." 

Afterwards,  in  Michaelmas  Term,  1853  (November  9),  Wortley, 
Recorder  of  London,  appeared  in  Court,  and  verbally  certified  as 
follows. 

"  We,  Thomas  Challis,  Mayor,  and  the  aldermen  of  the  city  of  Lon- 
don, in  pursuance  of  a  certain  writ  to  us  directed,  in  a  cause  pending 
in  Her  Majesty's  Court  of  Queen's  Bench,,  at  Westminster,  wherein," 
&c.  (the  parties  in  Q.  B.),  "wherein  a  certain  issue  hath  arisen  and  is 
joined  between  the  said  parties,  as  the  said  Court  is  informed :  Whether 
the  custom  of  foreign  attachment,  in  the  plea  in  the  said  suit  mentioned, 
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ased  in  Her  Majesty's  court  holden  before  us  the  Mayor/'  &c.  (as  in 
the  second  rejoinder  to  the  second  replication) :  « To  certify,  as  it 
pertameth  to  us,  the  said  Mayor  and  aldermen  of  the  said  city  of  Lon- 
don, by  the  Recorder  of  the  said  city,  according  to  the  custom  of  the 
said  city,  from  time  immemorial  used  and  approved  of  therein,  to  try 
the  truth  of  the  aforesaid  issue,  and  to  certify  the  ^aforesaid  r^/^nq 
custom,  and  of  and  concerning  the  same,  by  word  of  mouth,  and  ^ 
not  otherwise,  by  the  learned  Recorder  of  the  said  city :  Do  certify 
and  make  known,  in  manner  aforesaid,  to  Her  Majesty's  Court  of 
Queen's  Bench,  at  Westminster :  That  the  custom  of  foreign  attach- 
ment, in  the  plea  in  the  said  suit  mentioned,  used  in  the  said  court  of 
Mayor  and  aldermen  in  the  said  city  for  the  time  being,  in  the  chamber 
of  the  Ouildhall  of  the  said  city,  within  the  said  city,  has  not  applied 
to  and  included,  and  does  not  apply  to  and  include,  debts,  the  beneficial. 
ioterest  in  which  has  become  and  is  vested  in  a  person  other  than  the 
defendant,  sued  in  the  said  court,  whereof  the  garnishee  has  notice : 
and  that  such  debts  as  last  aforesaid,  the  beneficial  interest  in  which 
has  become  and  is  vested  in  a  person  other  than  the  defendant  sued  in 
the  said  court,  whereof  the  garnishee  has  notice,  have  not  been,  and 
are  not,  attached  and  attachable  under  the  said  custom.  All  of  which, 
we  humbly  certify.    Dated,"  &o. 

WiUes,  for  the  plaintiff,  then  prayed  that  the  certiorari  and  return 
(which  was  engrossed  on  parchment,  and  signed  by  the  Mayor  and  thir- 
teen aldermen)  should  be  filed  :  which  was  ordered  t  and  ihe  two  were 
filed  in  the  treasury  of  this  Court. 

In  the  same  Term  (November  14, 1858),  the  Court,  on  the  appearance 
of  Willed  for  the  plaintiff  and  Field  for  the  defendant,  ordered  judgmens. 
to  be  entered  for  the  plaintiff.  Judgment  for  the  plaintiff. 
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ARGUED  AND  DETERMINED 

n 

Ctinitq  Siatation, 

XVL  VICTORIA.    1853.(a) 


THOMSON,  administrator  of  BOSVILLE,  v.  HARDING  and 
FABER.    June  25. 

l^he  erttditor  of  a  demued  person  may  retain,  against  the  representatiTo  of  the  deoessed,  pay- 
ments made  to  him  oat  of  the  assets  of  the  deceased,  in  doe  coarse  of  administration,  by  sn 
executor  de  son  tort,  if  the  exeontor  de  son  tort  was  really  acting  as  executor  so  that  the  cre- 
ditor might  reasonahly  snppose  him  to  be  rightful  representatlTe.  But  acts  sufficient  to  make 
the  executor  de  son  tort  chargeable  as  such  do  not  necessarily  make  the  payment  good  agaisit 
the  rightful  executor. 

The  plaintiff  sued  as  administrator  of  Alexander  William  Rokn 
Bosville,  deceased,  for  26542.  69.  6(2.,  money  payable  by  defendants  to 
plaintiff  for  money  received  by  them  to  the  use  of  plaintiff  as  such 
administrator  and  for  money  due  to  plaintiff  as  such  administrator  on 
accounts  stated  between  plaintiff  and  defendants. 

^^And  the  plaintiff,  as  such  administrator  as  aforesaid,  claims  26542. 
6s.  6(2.,  being  compounded  of  the  several  sums  of  9067.  12^.,  747Z.  14i. 
6(2.,  and  10002.,  paid  into  the  banking-house  of  the  defendants  bj  the 
i^oo-t-y  l^^Q  Richard  *Smith,  the  respective  times  of  such  payments 
^  appearing  by  the  defendant's  bopks.  And  the  plaintiff  will  claim 
interest,"  &c. 

Plea:  Never  indebted.     Issue  thereon. 

On  the  trial  before  Cresswell,  J.,  at  the  Yorkshire  Spring  Assizes. 
1853,  it  appeared  that  the  intestate  had  an  estate  for  life  in  lands  let 
to  various  tenants.  The  defendants  were  bankers  at  Bridlington  in  Tork- 
shire ;  and  the  intestate  kept  an  account  with  the  bank.  He  was  in  the 
habit  of  overdrawing  his  account  largely :  and,  on  14th  January,  1833, 
he  executed  a  bond  to  the  then  partners  in  the  bank,  in  the  penal  sum 
of  40002.,  conditioned  to  secure  such  disbursements  as  they,  or  the 
partners  for  the  time  being,  should  make  for  him,  not  exceeding  20002. 
in  all.  He  died,  on  23d  September,  1847,  being  then  indebted  to  the 
bank  in  above  20002.  Richard  Smith,  named  in  the  last  count,  was, 
for  some  years  before  and  up  to  the  time  of  the  intestate's  death,  the 
collector  of  his  rents ;  and,  from  the  rents  so  collected,  R.  Smith  used, 

(a)  The  Court  sat  in  bane  on  June  25th,  for  the  purpose  of  deliyering  Judgmenta. 


2  ELLIS  &  BLACKBURN.    Q.  B.  631 

during  the  intestate's  life,  to  pay  sums  into  the  bank  to  the  intestate's 
account.  After  the  intestate's  death,  R.  Smith  was  continued  in  the 
employment  as  collector  by  the  succeeding  remainder-man.  After  the 
intestate's  death,  R.  Smith  paid  in  to  the  bank  the  three  sums  mentioned 
in  the  last  count,  which  consisted  of  rents  collected,  accruing  some 
before  and  some  after  the  death  of  the  intestate.  The  payments  iu 
respect  of  rents  accrued  before  the  intestate's  death,  and  of  the  portion 
of  rents  due  to  his  estate  upon  apportionment  for  the  quarter  current  , 
at  the  time  of  such  death,  did  not  together  exceed  the  sum  due  from 
the  intestate  to  the  bank.  At  the  time  of  the  intestate's  death  one  of 
the  obligees  of  the  bond,  Edwin  Smith,  was  alive :  and  Richard  Smith, 
on  making  the  last  of  the  three  ^payments  (the  10002.),  took  back  r^r^nq 
the  bond  from  the  bank.  Richard  Smith  paid  several  other  ^ 
creditors  of  the  intestate  from  rents  accrued  before  the  intestate's 
death,  which  he  collected  after  the  intestate's  death.  Subsequently  to 
the  making  of  these  payments  into  the  bank  and  to  the  creditors, 
administration  was  taken  out,  on  29th  January,  1849.  Richard  Smith 
died  on  2d  September,  1849.  The  jury  found,  in  answer  to  a  question 
from  the  learned  Judge,  that  Richard  Smith  paid  the  three  sums,  men- 
tioned in  the  last  count,  as  in  satisfaction  of  the  debt  owing  to  the 
bank  from  the  intestate.  On  these  facts  the  learned  Judge  expressed 
an  opinion  in  favour  of  the  defendants :  and  the  plaintiff  was  nonsuited, 
leave  being  reserved  to  move  to  enter  a  verdict  for  him. 

Jn  Easter  Term,  1858,  Wation  obtained  a  rule  accordingly.     In  last 
Term,(a) 

Knowles  and  B.  Sail  showed  cause. — R.  Smith,  having  intermeddled 
in  numerous  instances  with  the  estate,  was  executor  de  son  tort: 
and  therefore  his  payment  of  a  creditor  cannot  be  invalidated  unless 
he  has  paid  creditors  of  a  lower  degree  before  those  of  a  higher, 
which  is  not  suggested.  On  moving  for  the  rule,  Mountford  v. 
Gibson,  4  East,  441,  was  cited.  There  it  was  held  that  a  creditor 
of  an  intestate  could  not  retain  goods  handed  over  to  him  in  satis- 
faction of  this  debt,  out  of  the  intestate's  estate,  by  a  party  not 
entitled  to  intermeddle.  But  there  the  party  intermeddling  was 
not  shown  to  have  acted  as  executor  de  son  tort  except  in  respect 
of  the  single  act  in  question.  And  Le  Blanc,  J.,  said,  (p.  455): 
*" if  it  had  appeared  here  that  the  defendant  had  received  the  goods  r^^nnn 
from  a  person  from  whom  he  was  in  a  condition  to  have  enforced  ^ 
payment  by  law,  by  showing  that  she  was  executrix  de  son  tort,  he  ^ 
might  have  brought  himself  within  some  of  the  authorities  which  have 
been  cited,"  namely,  for  the  defendant.  That  is  the  present  case. 
Padget  V.  Priest,  2  T.  R.  97,  shows  that  the  bank  might  have  recovered 
the  money  from  R.  Smith,  as  executor :  the  acts  done  by  R.  Smith  are 
not  disputed ;  and,  from  the  case  last  mentioned,  it  appears  that  it  is 

(a)  Jjukt  2d,  1853.    Before  Lord  Campbell,  C.  J.,  Coleridge  and  Crompton,  Ji. 
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for  the  Court  to  judge  whether  such  acts  made  him  executor  de  son 
tort :  which  appears  also  from  Sharland  v.  Mildon,  5  Hare,  469.  In  1 
Williams  on  Executors,  221  (4th  edit.),  P.  i.  B.  in.  ch.  5,  it  is  said: 
« there  are  several  authorities  to  show,  that  if  the  rightful  executor  oi 
administrator  bring  an  action  of  trover  or  trespass,  the  executor  de  eon 
tort  may  give  in  evidence,  under  the  general  issue,  and  in  mitigation  of 
damages,  payment  made  by  him  in  the  rightful  course  of  administra- 
tion :"  and  Graysbrook  v.  Fox,  Plowd.  275,  282,  is  cited.  If  that  be 
so,  it  follows  that  the  payment  cannot  be  impeached  as  against  the  cre- 
ditor. [Lord  Campbell,  0.  J. — It  would  seem  to  follow  from  that  that  a 
stranger  could,  by  intermeddling,  give  a  preference  among  creditors  of 
equal  degree.]  An  executor  de  son  tort,  afler  action  brought  by  a 
simple  contract  debtor,  may  pay  a  special  debt  and  plead  such  payment 
in  bar ;  Oxenham  v.  Glapp,  2  B.  &;  Ad.  809.  [Lord  Campbell,  C.  J. 
— There  the  case  of  the  plaintiff  is  that  the  defendant  is  executor :  that 
might  well  estop  the  plaintiff  from  disputing  the  acts  which  would  be 
lawfully  done  by  an  executor.]     It  is  true  that,  in  WooUey  v.  Clark,  5 

*fi^41  ^'  *  ^  *^***  ^^  ^^  ^^^^  *^*^*  ^^  *executor  de  son  tort  could 
-'  not  set  up  as  against  the  rightful  executor,  an  administration  of 
the  assets  in  mitigation  of  damages.  But  in  the  note  (r)  in  1  WilUamB 
on  Executors,  222  (4th  ed.),  Pt.  i.  Book  m.  chap.  5,  the  following 
remark  is  made  on  that  case:  «It  must  be  observed,  that  the  authori- 
ties in  favour  of  the  right  of  an  executor  de  son  tort  to  recoup,  in 
damages,  payments  made  in  a  due  course  of  administration,  were  not 
cited  in  the  argument  of  this  case,  nor  was  the  point  mentioned :  Ideo 
quaere,  whether  it  must  be  understood  as  overruling  them/'  In  Com. 
Dig.  Administrator  (C  8),  it  is  said :  « If  he  plead  plene  administrarit, 
he  shall  not  be  charged  beyond  the  assets,  which  come  to  his  hands." 
«  And  therefore,  he  shall  be  allowed,  if  he  pay  debts  to  creditors."  In 
later  editions  of  Comyns's  Digest  it  is  added :  <<  A  legal  act  done  by 
an  executor  de  son  tort  will  bind  the  rightful  executor  ;*'  for  which 
Parker  v.  Kett,  1  Ld.  Raym.  658,  661,  is  cited.  If  there  is  a  person 
who  can  be  sued,  the  Statute  of  Limitations  will  run :  and  if  six  years 
had  elapsed  without  administration  being  taken  out,  the  defendants, 
unless  they  had  sued  B.  Smith,  would  have  been  barred ;  Webster  v. 
Webster,  10  Ves.  98.  [Lord  Campbell,  C.  J.,  referred  to  Murray  r. 
The  East  India  Company,  5  B.  &  Aid.  204  (E.  C.  L.  R.  vol.  7).]  It 
cannot  be  law  that  the  defendants  were  entitled  to  sue  R.  Smith,  and 
yet  cannot  receive  payment  from  him. 

Watson  and  StammerSj  eontr&. — R.  Smith  simply  continued  to  do 
as  he  had  done  before  the  death.  If  the  view  taken  on  the  other  side 
of  the  effect  of  Padget  t;.  Priest,  2  T.  R.  97,  be  correct,  it  will  follow 
4C^tn  ^^^^  every  ^person  who  gets  into  his  hands  money  of  a  deceased 
-'  party  is  executor  de  son  tort.  The  auth  ^rities  carry  the  law  no 
farther  than  the  principle  to  be  collected  from  Oxenham  v.  Clapp,  2  B. 
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&  Ad.  809  (E.  0.  L.  R.  vol.  22),  namely,  that  a  part;,  charged  in  the 
enara<^r  of  execQtor,  may,  as  against  the  party  so  charging  him,  insist 
on  (he  propriety  of  all  suck  acta  as  would  be  proper  if  done  by  a  right- 
fal  executor.  But,  where  his  right  to  act  as  executor  is  impeached  in 
the  action,  all  his  aetc  must  be  treated  as  unlawful  if  he  is  not  rightful 
executor.  A  single  payment  by  a  stranger  may  be  impeached ;  Mount- 
ford  V.  Gibaon,  4  East,  441 :  how  can  that  payment  be  mad^  valid  by 
other  payments  each  in  themselves  invalid  ?  The  argument  on  the  other 
side  invests  the  executor  de  son  tort  with  the  power  of  a  legal  executor ; 
BO  that  he  might,  for  instance,  deliver  back  goods  sold  before  the  death 
of  the  vendee  in  satisfaction  of  the  price.  [Oolbbidge,  J. — There 
seems  to  be  a  distinction  taken  in  BuUer's  Nisi  Prius,  48,  that  an  execu- 
tor de  son  tort,  though  he  might  give  in  evidence  the  actual  sale  of  the 
deceased's  goods,  and  the  application  of  the  money  in  payment,  could 
not  retain  goods  not  actually  sold,  on  the  ground  that  he  had  made 
payments  to  that  amount.]  WooUey  v.  Clark,  6  B.  &  Aid.  744  (E.  G. 
L.  R.  vol.  7),  has  not  been  distinguished.  [Lord  Campbell,  C.  J. — 
The  executor  de  son  tort  there  made  payments  after  he  had  notice  of 
the  rightful  executorship :  it  seems  to  have  been  considered  that  he  did 
not  act  bonfi  fide.]  There  was  no  demand  made  on  R.  Smith,  for  pay- 
ment of  the  bond.  In  Parker  v.  Kett,  1  Ld.  Raym.  661,  the  reason 
assigned  by  the  Court,  for  not  allowing  a  rightful  payment  by  an  ex- 
ecutor de  Bon  tort  to  be  impeached,  is  that  <<  the  creditors  *are  r^c/^of* 
not  bound  to  seek  further  than  him  who  acts  as  executor."  But  '- 
the  bank  here  eould  know  B.  Smith  only  in  the  character  of  receiver 
of  the  rents.  The  circumstances  under  which  a  party  makes  himself 
executor  de  son  tort  are  classified  in  Read's  Case,  5  Rep.  33  b :  if  he 
avows  that  he  acts  as  executor,  that  is  sufficient  to  make  him  charge- 
able as  executor  de  son  tort,  whether  there  be  at  the  time  a  rightful 
executor  or  not.  As  to  the  protection  given  to  third  parties,  to  whom 
the  payment  is  made,  Lawrence,  J.,  in  Mountford  v,  Gibson,  4  East, 
450,  says :  «« The  only  foundation  on  which  a  creditor  of  the  intestate 
can  m  any  case  make  title  to  a  payment  or  delivery  to  him  out  of  the 
intestate's  property  by  an  executor  de  son  tort  is,  that  he  had  fair 
reason  for  supposing  that  the  person  from  whom  he  received  such  pay- 
ment or  delivery  had  a  right  to  make  it ;  as  where  such  person  avow- 
edly took  upon  him  the  character  of  executor,  and  acted  as  such."  And, 
in  the  same  ease,  4  East,  446,  Lord  EUenborough,  after  noticing  White- 
hall V.  Squire,  Carth.  104,  says :  <<  when  it  is  laid  down  generally  that 
payments  made  in  the  due  course  of  administration  by  one  who  is  ex- 
ecutor de  son  tort  are  good,  that  must  be  understood  of  oases  where 
such  payments  were  made  by  one  who  is  proved  to  have  been  acting  at 
the  time  in  the  character  of  executor,  and  not  of  a  mere  solitary  act 
of  wrong  in  the  very  instance  complained  of,  by  one  taking  upon  him- 
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self  to  hand  over  the  goods  of  the  intestate  to  a  creditor.*'  In  Went- 
worth's  OfiBce  of  Executors,  182,(a)  ch.  14,  it  is  said :  <<  that  opmion, 
allowing  this  payment  to  creditors,  must,  as  I  think,  be  understood  with 
^f^or^-t  this  difference,  viz.,  that  *this  payment  shall  stand  as  against 
-^  other  creditors,  but  not  as  against  the  right  executor  or  adminis- 
trator :  for  then  any  stranger  might  usurp  the  office  of  executor,  and 
take  from  him  that  liberty  and  election,  to  prefer  which  creditor  he 
will  in  first  payment ;  yea,  might  take  from  the  executor  power  to  pay 
himself  before  others,  in  case  there  were  a  debt  due  to  him,  which  were 
very  unreasonable."  Here  the  defendants  are  participes  criminis,  as 
much  as  the  defendant  was  in  the  case  of  Mountford  v,  Gibson,  4  East, 
441.(5)  The  fair  rule,  to  be  collected  from  the  authorities,  is,  that  a 
creditor  may  retain  payments  which  he  has  received  from  a  party  whom 
he  has  good  reason  to  believe  to  be  acting  as  executor :  but  the  facts 
of  this  case  show  no  such  reason,  but  negative  it,  by  showing  that  the 
bankers  knew  B.  Smith  only  as  collector  of  rents. 

Lord  Campbell,  C.  J. — ^I  cannot  doubt  that  there  was  abundant 
evidence  of  R.  Smith  having  acted  as  executor  de  son  tort.  But  there 
may  be  ground  for  considering  whether  that  is  enough  to  make  valid  all 
his  acts,  or  whether,  as  Mr.  Stammers  argues,  it  should  be  shown  that 
the  party  receiving  the  money  had  reasonable  ground  for  believing  that 
B.  Smith  was  executor ;  and,  if  so,  whether  that  ought  not  to  have 
been  put  as  a  question  to  the  jury  ?  I  was  struck  with  the  difficulty 
*f5^81  *P^^^^^^  ^^^  ^^  Wentworth's  Office  of  Executors,  182,(a)  that  a 
-^  stranger  might  usurp  the  office  of  executor  and  destroy  the 
election  of  the  rightful  executor.  On  the  other  side,  there  is  the  hard- 
ship to  the  creditor  if  rightful  payments  to  him  be  not  protected :  and 
he  would  be  protected,  if  the  rule  were  that  he  might  receive  the 
money  from  one  whom  he  had  reasonable  ground  for  believing  to  be  an 
executor.  That  view  does  seem,  to  a  certain  degree,  to  be  counte- 
nanced by  what  is  said  in  Parker  v.  Eett,  1  Ld.  Baym.  661,  Bead's 
Case,  6  Bep.  88  b,  and  Mountford  v.  Gibson,  4  East,  441.  But  the 
point  does  not  seem  to  have  been  made  at  the  trial :  and  I  do  not  know 
that  we  can  notice  it  now.  Our.  adv.  vtdL 

Lord  Campbell,  0.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  rule  to  enter  a  verdict  for  the  plaintiff 
ought  to  be  discharged. 

Upon  the  evidence,  it  appears  that  B.  Smith,  employed  to  receive  the 
rents  of  the  deceased  in  his  lifetime,  after  his  death  continued  to 
leceive  rents  due  to  him  in  his  lifetime,  and,  no  other  representative  of 

(a)  Ed.  1703, 1763  (pp.  334,  5,  in  14th  ed.) 

(6)  Stammers  referred  also  to  a  oaae  of  Seally  «.  Powia,  reported  in  1  Hanrieon  and  WoDaetea'i 
Report  of  Cases  in  the  Court  of  Queen's  Bench  and  in  the  Bail  Courts  p.  2,  where  this  Court  heU 
that  a  stranger,  intermeddling  with  the  goods  of  a  deceased  person,  may,  if  the  jory  find  nich 
intermeddling  to  be  with  luiowledge  that  the  goods  were  the  goods  of  deceased,  be  ohaiged  by  a 
creditor  of  the  deceased  as  executor  de  son  tort. 
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the  deceased  appearing,  paid  various  debts  due  from  the  deceased.  The 
defendants  were  the  bankers  of  the  deceased.  And  the  jury  found  that 
B.  Smith  paid  them  the  sums  sought  to  be  recovered,  to  satisfy  a  debt 
dae  to  them  from  the  deceased.  A  considerable  time  afterwards, 
administration  was  granted  to  the  plaintiff;  and  the  present  action  was 
brought. 

♦We  are  by  no  means  of  opinion  that,  as  against  a  person  who  r^^oQ 
becomes  the  rightful  representative  of  a  person  deceased,  every  '- 
payment  from  the  assets  of  the  deceased  shall  be  valid,  if  made  by  a 
person  who  has  so  intermeddled  with  the  property  of  the  deceased  as 
to  render  himself  liable  to  be  sued  as  executor  de  son  tort.     This  he 
may  do,  according  to  the  old  authorities,  by  taking  a  dog  or  milking  a 
cow  of  the  deceased ;  and  he  may  clearly  do  wrongful  acts,  which  would 
render  him  liable  to  be  sued  as  executor  de  son  tort,  without  giving 
validity  to  his  alienation  of  the  property  of  the  deceased ;  <<  for  then 
any  stranger  might  usurp  the  office  of  executor,  and  take  from  him  that 
liberty  and  election,  to  prefer  which  creditor  he  will  in  first  payment ; 
yea,  might  take  from  the  executor  the  power  to  pay  himself  before 
others,  in  case  there  were  a  debt  due  to  him,  which  were  very  unreason- 
able;" Wentworth's  Office  of  Executor,  182.(a)     (^A  single  act  of 
wrong  is  taking  the  goods  of  the  intestate,  though  it  may  be  sufficient 
to  make  the  party  an  executor  de  son  tort  with  respect  to  creditors  who 
may  choose  to  sue  him  in  that  character,  yet  will  not  give  him  any 
right  to  retain  them  as  against  the  lawful  administrator."     <<  When  it 
is  laid  down  generally  that  payments  made  in  the  due  course  of  adminis- 
tration by  one  who  is  executor  de  son  tort  are  good,  that  must  be 
understood  of  cases  where  such  payments  were  made  by  one  who  is 
proved  to  have  been  acting  at  the  time  in  the  character  of  executor.'' 
t'An  act"  <<may  be  well  sufficient  to  charge  the  party  himself  as 
executor  de  son  tort,  which  would  not  be  sufficient  to  justify  a  wrong- 
doer claiming  title  under  *it."     So  the  law  is  expounded  by  Lord  t-maq 
Ellenborough  in  Monntford  v.  Gibson,  4  East,  445,  446,  447.  ^ 
Bat,  where  the  executor  de  son  tort  is  really  acting  as  executor,  and 
the  party  with  whom  he  deals  has  fair  reason  for  supposing  that  he  has 
authority  to  act  as  such,  his  acts  shall  bind  the  rightful  executor,  and 
shall  alter  the  property.     Says  Lord  Holt,  in  Parker  v.  Kett,  1  Ld. 
Raym.  661 :  <«  The  reason  is,  because  the  creditors  are  not  bound  to 
seek  further  than  him  who  acts  as  executor ;  therefore,  if  an  executor 
de  son  tort  pays  lOOZ.  of  the  testator's  in  a  bag  to  a  creditor,  the 
rightful  executor  shall  not  have  trover  and  conversion  against  the 
creditor." 

In  the  present  case,  R.  Smith  may  be  considered  as  acting  in  the 
character  of  executor,  seeing  that  for  months  he  administered  the 
assets  of  the  deceased ;  and  the  defendants,  when  the  payments  were 

(a)  Ed.  1703, 1763  (p.  335,  in  14th  ed.) 
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made  to  them  by  him  in  satisfaction  of  their  debt  dae  to  them  from  the 
intestate,  might  reasonably  have  supposed  that  he  had  authority  to 
make  the  payments. 

This  being  taken  as  a  fact  (and  there  was  no  desire  expressed  at  the 
trial  that  it  should  be  left  to  the  jury),  we  are  of  opinion  that  the  non- 
suit was  right.  Rule  discharged. 

It  seems  to  be  clearly  eettled  that  an  exeou-  Bailey,  43;  Kenard  «.  Toang,  2  Rich.  Eq.  24T. 

tor  de  son  tort  may  discharge  himself  against  In  an  action  of  trorer  by  the  rightfol  adnioii- 

the  demand  of  the  rightful  administrator,  by  trator  against  an  ezecator  <U  §qh  tort  to  recover 

proring  debts  paid  to  the  amoant  of  the  goods  goods  still  in  the  possession  of  the  defendsB^ 

received  which  had  belonged  to  the  deceased:  the  latter  cannot  show  in  mitigation  of  damages 

Weeks  v.  Oibbs,  0  Mass.  74;  Saam  v.  Saam,  4  the  payment  by  him  of  debts  dae  from  the  in- 

WattSi  432.     He  can  plead  pUne  adminUtravitf  testate :  Hardy  v.  Thomas,  1  Cuehman  (Miis.), 

and  is  liable  only  to  the  amoant  of  the  aasete  Hi. 
which  came  into  hia  hands:  Leaoh  «.  House,  1 


*641]       *RANDALL  v.  STEVENS  and  Othew.    June  25. 

Before  the  passing  of  stat.  3  A  4  W.  4»  c.  27,  R.  was  let  into  possession  of  land  as  tenant  at  wiU 
to  8.  He  never  paid  rent  After  the  statute  passed,  and  before  twenty-one  years  had  elapsed 
from  R.  being  so  let  into  possession,  S.  entered,  and  turned  B.  out.  B.  immediately  afterwardt 
resumed  possession;  but  no  fresh  tenancy  at  will  oommen'ced;  and  he  paid  no  renL 

Held :  that  S.  might  enter,  at  any  time  before  the  lapse  of  twenty  years  from  such  resumptioD  of 
possession  by  R.,  though  after  the  lapse  of  twenty-one  yeavs  from  the  first  letting  R.  into  pos- 
session ;  and  was  not  barred  by  sects.  2,  7, 10. 

Trespass  for  entering  the  dwelling-honse  of  plaintiff,  breaking, 
damaging,  carrying  away  and  converting  goods  of  plaintiff  being  in  the 
dwelling-house,  assaulting  plaintiff,  ejecting  him  from  the  dwelling-house, 
and  demolishing  the  same  and  certain  goods  of  plaintiff;  whereby  part 
of  the  house  fell  on  Susanna  Randall,  plaintiff's  daughter  and  serrant, 
and  injured  her  (special  damage  to  plaintiff).  There  was  a  second 
count,  not  varying  from  the  first,  so  far  as  regards  the  point  decided. 

Plea  2.  Except  as  to  so  much  of  the  declaration  as  relates  to  the 
alleged  assaulting  plaintiff,  and  the  alleged  injury  to  Susanna  Randall, 
that  the  dwelling-house  and  goods,  &c.,  were  not  the  property  of 
plaintiff.     Issue  thereon. 

There  were  other  issues  of  fact,  not  now  material. 

On  the  trial,  before  Talfourd,  J.,  at  the  last  Oxford  Assizes,  the  fol- 
lowing facts  appeared,  as  stated  by  Lord  Campbell,  0.  J.,  in  the  judg- 
ment upon  the  case  after  mentioned.  «  The  material  facts  were  that, 
at  Whitsuntide,  1818,  the  overseers  of  the  parish  put  the  plaintiff  into 
possession  of  the  cottage  as  a  parish  pauper.  He  continued  in  unin- 
terrupted possession  without  paying  any  rent,  till  a  day  in  the  month 
of  April,  1889 :  the  overseers  then  took  proceedings  against  him  with 
a  view  to  get  possession  of  the  cottage  before  he  could  set  up  a 
^laim  to  it  under  the  Statute  of  Limitations.     They  accordingly  en- 
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tered  upon  it,  turned  out  him  and  his  ^familj,  and  removed  r^^Aq 
nearly  the  whole  of  his  furniture  and  goods.  Shortly  after,  on  ^ 
the  same  day,  he  resumed  the  possession  of  the  cottage.  There  was 
evidence  that  he  agreed  to  pay  a  weekly  acknowledgment;  but  the 
jury  found  that  he  neither  then  nor  afterwards  became  a  weekly  tenant, 
or  tenant  at  will,  to  the  overseers.  He  continued  in  possession  till  the 
'24th  day  of  July,  1852,  when  the  overseers  entered ;  and,  he  refusing 
to  deliver  up  the  cottage,  they  destroyed  it.  For  this  alleged  trespass 
the  action  was  brought."  The  counsel  for  the  defendants  contended 
that,  as  parish  officers,  they  had,  under  stat.  69  G.  8,  c.  12,  a.  17,  the 
right  to  enter  and  resume  possession  of  the  house.  For  the  plaintiff 
it  was  contended  that  the  right  of  entry  was  barred  by  stat.  3  &  4  W. 
4,  c.  27.  The  learned  Judge  directed  the  jury  to  assess  the  damages 
separately  for  the  different  causes  of  complaint :  and  they  accordingly 
found  a  verdict  for  202.  for  the  damages  in  respect  of  the  house,  12.  for 
the  damage  in  respect  of  the  goods,  and  5«.  for  the  injury  done  to  the 
daughter.  The  learned  Judge  then  directed  a  verdict  to  be  found  for 
the  plaintiff  for  this  amount,  reserving  leave  to  the  defendants  to  move 
as  after  mentioned. 

Keating^  in  Easter  Term,  1853,  obtained  a  rale  to  show  cause  why  a 
verdict  should  not  be  entered  for  defendants  as  to  so  much  of  the  issues 
as  applied  to  the  house,  and  the  damages  be  reduced  to  12.  5«.  In  last 
Term,(a) 

Whateley  and  Dowdeswell  showed  cause. — ^Tbe  question  turns  upon 
stat.  3  &  4  W.  4,  c.  27.     By  sect.  2  the  entry  of  *defendants 


was  unlawful  if  the  right  under  which  they  claimed  to  enter  first 
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accrued  more  than  twenty  years  before  the  entry.  By  sect.  7,  the 
plaintiff  being  tenant  at  will,  the  defendants'  right  «  first  accrued  either 
at  the  determination  of  such  tenancy,  or  at  the  expiration  of  one  year 
next  after  the  commencement  of  such  tenancy,  at  which  time  such 
tenancy  shall  be  deemed  to  have  determined."  The  entry  in  1852  was 
made  more  than  twenty  years  after  the  expiration  of  the  one  year  after 
the  commencement  of  the  tenancy  at  will :  and  the  only  question  is 
whether  what  happened  in  1839,  which  was  within  the  twenty  years 
after  the  expiration  of  one  year  from  the  commencement  of  the  tenancy 
at  will,  makes  any  difference.  Now  the  jury  have  found  that  no  new 
tenancy  was  created.  Doe  dem.  Ooodey  v.  Carter,  9  Q.  B.  868  (E.  0. 
L.  R.  vol.  58),  is  therefore  an  express  authority  for  the  plaintiff.  There 
it  was  held  that,  after  twenty-one  years'  possession  commencing  with 
the  entering  into  possession  by  a  tenant  at  will,  no  rent  having  been 
paid,  the  right  of  the  landlord  was  barred,  though,  within  twenty-one 
years  of  such  commencement,  and  less  than  twenty  years  before  action 
brought,  he  had  taken  a  fresh  conveyance  of  the  land  (which  altered 
his  own  estate  from  equitable  to  legal),  and  had  mortgaged  it;  the 

{n)  June  9th.    Before  Lord  Campbell,  C.  J.,  Coleridge,  Erie,  and  Crompton,  Js. 
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Coart  saying  that  the  conveyance  did  not  operate  as  a  determination 
of  the  will ;  and  that,  even  assuming  that  the  mortgage  operated  as 
such  determination,  or  indeed  if  the  conveyance  did  so,  still  a  tenancy 
at  sufferance  was  created,  and  the  time  would  continue  to  run,  there 
being  nothing  from  which  a  jury  could  infer  a  new  tenancy.  Here  the 
*fi^l  fl'^pposi^^o^  <^f  *  '^^w  tenancy  is  negatived  by  *the  jury.     The 

-'  Court  there  relies  on  Doe  dem.  Bennett  t^.  Turner,  7  M.  &  W. 
226,t  where,  as  here,  there  was  an  actual  entry ;  but,  as  no  new  tenancy 
was  created,  it  was  held  that  such  entry  did  not  interrupt  the  continuous 
possession.  On  a  second  trial,  in  the  case  last  mentioned,  it  was  found 
by  the  jury  that  a  new  tenancy  at  will  was  created  at  the  time  of  the 
entry ;  and  the  plaintiff  therefore  had  judgment ;  Turner  v.  Doe  dem. 
Bennett,  9  M.  &  W.  648. t(a)  [Lord  Campbell,  C.  J. — Do  you  say 
that,  where  there  is  no  payment  of  rent,  a  tenancy  at  will  cannot  exist 
more  than  a  year  ?]  For  the  purposes  of  the  -statute  it  cannot.  [Gols- 
RliDGB,  J. — You  apply  that,  I  suppose,  only  to  a  tenancy  at  will  in 
the  strict  sense  of  the  words.]  No  further.  It  is  clear  that  in  Doe 
dem.  Bennett  v.  Turner,  there  was  a  determination  of  the  will ;  the 
mere  entry,  which  would  otherwise  have  been  a  trespass,  had  that 
effect.  (()  And,  inasmuch  as  there  might,  in  the  course  of  twenty-one 
years,  be  many  acts  done  by  the  landlord  which  technically  might  be 
construed  as  a  determination  of  the  will,  it  seems  a  very  reasonable 
construction,  that,  unless  there  be  a  new  tenancy  created,  the  time  shall 
be  treated  as  uninterrupted,  thus  preventing  the  impeachment  of  posses 
sion  by  proof  of  such  acts  many  years  after  they  may  have  been  done. 
[Erle,  J. — If  the  landlord  had  remained  in  till  within  a  day  of  the 
expiration  of  the  twenty-one  years,  would  the  tenant  at  such  expiration 
have  had  an  indefeasible  title  ?]  The  tenant  here  was,  legally  speaking, 
never  out  of  possession.  [Erle,  J. — When  the  parish  officers  were  or 
the  land,  he  was  not  in  possession.  In  Doe  dem.  Bennett  t^.  Turner, 
*64'^1  *^^  seems  to  have  been  held  only  that  a  mere  entry  consisten*^ 

-^  with  the  continuance  of  the  tenant's  possession,  as  by  taking 
stone,  would  not  interrupt  the  possession.  Lord  Campbell,  C.  J. — 
Sect.  10  enact0 :  <<  that  no  person  shall  be  deemed  to  have  been  in  pos- 
session of  any  land  within  the  meaning  of  this  Act  merely  by  reason 
of  having  made  an  entry  thereon:"  the  proceedings  of  the  overseers 
seem  to  have  gone  far  beyond  a  <<mere'*  entry.]  The  defendants,  upon 
that  view,  should  have  insisted  upon  the  jury  being  asked  whether  the 
plaintiff  had  been  put  out  of  possession.  Nothing  now  appears  beyond 
a  hostile  assertion  of  right.  [Lord  Campbell,  C.  J. — If  there  were 
any  right  of  entry  created  by  the  proceedings  in  1839,  we  must  hold 
the  entry  now  in  question  to  have  been  made  in  pursuance  of  such  right, 
rather  than  of  an  earlier  one,  according  to  our  decision  in  Keyse  v. 
Powell,  ant^,  p.  182,  147.]    The  tenancy  at  will  was  determined  at  the 

(a)  In  Ezoh.  Cb.  in  error  apon  a  bill  of  exceptions.  (6)  Co.  Litt.  55  k 


2  ELLIS  &,  BijACKBI}  Ris.    Q.  B.  645 

end  of  the  one  year  from  its  commencement,  by  the  express  words  of 
sect.  7 ;  there  could  not,  therefore,  be  a  determination  afterwards :  and 
80  the  enactment  seems  to  be  understood  by  Lord  St.  Leonards,  in 
Sagden's  Vendors  and  Purchasers,  p.  622  (11th  ed.),  ch.  xi.  sect.  v. 
§§  52,  58,  54.  [Crompton,  J. — That  is,  if  there  be  no  express  deter- 
mination of  the  will,  the  Legislature  construes  it  to  have  been  deter- 
mined at  the  end  of  the  first  year.]  In  Doe  dem.  Dayman  t;.  Moore, 
9  Q.  B.  556  (E.  C.  L.  R.  vol.  68),  it  was  held  that  the  twenty-one  years* 
possession  commencing  with  a  tenancy  at  will  might  be  insisted  upon, 
though  the  land  had,  within  twenty  years,  been  expressly  devised  for 
life  by  the  landlord  to  the  wife  of  the  tenant  at  will,  who  had  recognised 
the  devise  by  receiving  an  annuity  bequeathed  thereby  to  his  wife. 
[Lord  Campbell,  C.  J. — *In  that  case,  and  in  Doe  dem.  Goody  r^g^g 
V.  Carter,  9  Q.  B.  868  (E.  C.  L.  R.  vol.  68),  the  landlord  had  no  ^ 
possession  at  all  during  the  twenty-one  years.]  In  Garrard  v.  Tuck,  8 
Com.  B.  281,  261  (E.  C.  L.  R.  vol.  66),  the  Court  said  that  the  object 
of  sect.  7  <<  obviously  is,  to  fix  a  definite  period  after  the  commencement 
of  a  tenancy  at  will,  beyond  which  the  tenancy  shall  not  be  presumed 
to  have  had  a  continuance.'*  Sect.  8  is  in  pari  materia.  There  the 
time  runs  from  the  determination  of  the  first  year  or  the  last  receipt 
of  rent,  <<  which  shall  last  happen ;"  from  which  express  enactment  it 
may  fairly  be  inferred  that,  in  sect.  7,  where  there  are  no  such  words, 
the  time  was  to  run  from  the  alternative  which  should  first  happen. 
The  two  sections  seem  to  be  so  understood  in  Sugden*s  Vend,  and 
Purch.  628  (11th  ed.),  ch.  xi.  sect.  v.  §  72,  and  in  Sugden's  Essay  on 
the  New  Statutes,  &c.,  p.  54  et  seq.  Doe  dem.  Evans  v.  Page,  5  Q.  B. 
767  (E.  C.  L.  R.  vol.  48),  may  be  cited  on  the  other  side :  but  that  case 
shows  only  that  sect.  7  does  not  apply  when  the  tenancy  at  will  has 
ceased  before  the  statute  passed :  but  it  seems  to  be  there  understood, 
by  the  Court,  that,  in  the  case  of  tenancies  at  will  not  determined  till 
after,  the  right  is  barred  by  twenty-one  years,  reckoned  from  the  com- 
mencement of  the  tenancy :  and  that  is  the  present  case.  The  same 
explanation  applies  to  Doe  dem.  Birmingham  Canal  Company  v.  Bold, 
11  Q.  B.  127  (E.  C.  L.  R.  vol.  68).  In  Doe  dem.  Jukes  v.  Sumner, 
14  M.  &  W.  39,t  the  Court  of  Exchequer  held  that  sect.  8  applies 
to  tenancies  created  before  the  Act  and  existing  at  the  time  of  its 
passing. 

Keating  and  Phipsonj  contrJ. — The  tenancy  at  will  existed  in  this 
case,  at  the  time  of  the  passing  of  the  ^statute :  after  that  time  rutOAn 
and  before  twenty-one  years  had  elapsed  from  the  commencement  ^ 
of  the  tenancy,  the  parish  officers  entered  upon  the  plaintiff.  Upon  such 
entry  they  were  possessed,  and  the  plaintiff  was  dispossessed :  from  that 
time  a  new  state  of  things  commenced :  while  they  were  in  possession 
the  defendant  was  a  mere  stranger.  [Lord  Campbell,  C.  J. — He  clearly 
would  then  be  on  the  land  only  as  a  trespasser.]     Reliance  is  placed  on 
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Doe  dem.  Bennett  v.  Turner,  7  M.  &  W.  226.t    But  all  that  was  neoe»- 
aary  for  the  deciaion  of  that  oaae  was  that  the  tenancy  at  will  was  there 
determined,  and  that  the  time  was  interrupted  if  a  fresh  tenancy  was 
created.     The  dictum,  that  if,  at  the  determination  of  the  tenancy  at 
will,  the  tenant  had  continued  to  occupy  as  tenant  at  sufferance,  the  entry 
would  have  been  barred,  was  not  necessary  to  the  case :  nor  was  that 
loctrine  acted  upon  in  the  Court  of  Errpr ;  Turner  v.  Doe  dem.  Bennett, 
9  M.  &;  W.  648.t    But,  if  the  effect  of  the  decision  in  Doe  dem.  Ben- 
nett V.  Turner  be  as  contended  on  the  other  side,  the  case  is  overraled  by 
Doe  dem.  Evans  v.  Page.     In  that  case  a  tenancy  at  will  was  followed 
by  what,  before  the  statute,  would  have  been  an  adverse  possession ;  but 
the  action  being  brought  within  twenty  years  of  the  expiration  of  the 
tenancy  at  will,  was  held  not  to  be  barred  by  the  lapse  of  twenty-one 
years  from  the  commencement  of  such  tenancy  at  will.    It  is  true  that 
the  judgment  of  the  Court  rested  upon  their  view  that  sect.  7  was  not 
retrospective,  and  the  fact  that  the  tenancy  at  will  expired  before  the 
statute  passed.     But  that  was  also  the  case  in  Doe  dem.  Bennett  v.  Tur- 
*6481  ^^^'     *'^^^  latest  case  is  Doe  dem.  Birmingham  Canal  Company 
-*  V.  Bold,  which  affirmed  Doe  dem.  Evans  r.  Page,  though  Doe 
dem.  Bennett  v.  Turner  was  cited.     Doe  dem.  Goody  v.  Carter,  9  Q.  B. 
868  (E.  C.  L.  R.  vol.  58),(a)  is  no  otherwise  applicable  to  this  case  than  as 
apparently  recognising  the  dictum  in  Doe  dem.  Bennett  v.  Turner:  and 
there  Doe  dem.  Evans  v.  Page  was  not  cited.     But  in  no  case  has  there 
been  an  actual  taking  of  possession,  as  here.     It  is  said  that  the  effect 
of  this  ought  to  have  been  left  to  the  jury :  but  the  act  was  unequivocal; 
and  there  was  no  dispute  as  to  its  effect.     The  reasonable  view  is  that, 
from  the  time  of  the  owner  resuming  possession,  though  he  parts  with  it 
again,  a  fresh  period  of  time  begins  to  run ;  which,  if  the  possession  of 
the  person  whom  he  suffers  to  occupy  were  continued  uninterruptedly  for 
twenty  years,  would,  according  to  the  expression  in  Sugden's  Vend,  and 
Pur.  622  (11th  ed.),  ch.  xi.  sect.  v.  §  54,  ♦•vest  the  fee  simple  in  the 
tenant  at  will,  for  the  remedy  of  the  owner  will  not  only  be  barred,  bnt 
his  estate  extinguished;"  and,  as  said  by  Parke,  B.,  in  Doe  dem.  Jukes 
V.  Sumner,  14  M.  &;  W.  42,t  "make  a  parUamentary  conveyance  of  tka 
land  to  the  person  in  possession  after  that  period  of  twenty  years  has 
elapsed."     But  the  Legislature  can  never  have  intended  to  prevent  the 
owner  from  taking  steps  during  the  twenty  years  to  prevent  such  a  title 
bemg  gained  against  him.  (Mr.  adv.  vuU. 

XjOTd  Campbbll,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

♦649]       *^'^®  question  for  our  determination  in  this  case  is,  whether, 

on  the  24th  day  of  July,  1852,  a  certain  cottage  in  the  pleadings 

mentioned  had  ceased  to  be  the  property  of  the  parish  officers  to  whom 

It  had  belonged.     The  material  facts  were:  His  Lordship  then  sUted 

(a)  See  Doe  dem.  Carter  r.  Barnard,  13  Q.  B.  945  (B.  C.  L.  R.  toI.  ««). 
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them,  as  antd,  p.  641.     And  the  defendants  pleaded  that  the  cottage 
was  not  the  plaintiff's. 

Independently  of  any  decision,  it  appears  quite  clear  to  us  that, 
according  to  the  just  construction  of  stat.  8  &  4  W.  4,  c.  27,  the  title 
of  the  overseers  was  not  barred.  By  sect.  2  of  that  statute,  it  is 
enacted  that  <«  no  person  shall  make  an  entry"  « to  recover  any  land" 
((bat  within  twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry"  <<  shall  have  first  accrued."  Within  twenty  years 
next  after  the  time  when  such  right  first  accrued  the  entry  may  be 
made.  Now  it  is  not  disputed  that  in  April,  1839,  the  overseers  deter- 
mined the  tenancy  at  will,  which  had  subsisted  since  Whitsuntide,  1818, 
before  the  Statute  of  Limitations  had  run :  and  they  were  then  actually 
in  possession  of  the  cottage.  When  the  plaintiff  again  took  possession 
of  the  cottage,  a  right  to  make  an  entry  upon  it  accrued  to  them :  and 
we  conceive  that  they  were  entitled  to  enter  at  any  time  within  twenty 
years  from  that  day.  It  is  admitted  that  they  might  have  brought  an 
ejectment  the  following  day,  and  at  any  time  before  twenty-one  years 
bad  expired  from  Whitsuntide,  1818.  But  how  could  the  right  of  entry^ 
which  subsisted  from  April,  1839,  to  Whitsuntide,  1839,  be  then  barred  ? 
The  right  of  entry  in  respect  of  which  they  entered  in  July,  1852,  first 
accrued  in  April,  1839,  and  would  not  be  barred  till  April,  1859. 

The  nature  of  the  holding  subsequent  to  the  time  when  the  plaintiff 
was  turned  out  of  possession  in  April,  *1839,  seems  for  this  pur-  r^g^A 
pose  to  be  wholly  immaterial.  Whether  the  plaintiff  during  the  ^ 
interval  was  tenant  at  will,  or  tenant  at  sufferance,  or  a  mere  trespasser, 
nothing  appears  to  abridge  the  period  of  twenty  years  during  which 
the  right  of  entry  might  be  exercised  from  the  time  when  it  first 
accrued. 

The  plaintiff's  oounael  rely  upon  the  7th  section  of  the  statute, 
which  enacts  <<  that  when  any  person  shall  be  in  possession"  <<  as  tenant 
at  will,  the  right  of  the  person  entitled  subject  thereto"  <<  shall  be 
deemed  to  have  first  accrued  either  at  the  determination  of  such  tenancy, 
or  at  the  expiration  of  one  year  next  after  the  commencement  of  such 
tenancy,  at  which  time  such  tenancy  ahall  be  deemed  to  have  deter- 
mined." And  it  is  contended  that  here  the  tenancy  shall  be  deemed 
to  have  expired  at  Whitsuntide,  1819.  Another  construction  of 
the  statute  is,  that  this  determination  of  the  tenancy  at  the  expira- 
tion of  one  year  after  its  commencement  is  only  to  be  deemed  to  have 
taken  place  where  there  has  been  no  actual  determination  of  the  tenancy 
by  the  landlord  before  the  Statute  of  Limitations  has  run.  If  there 
has  been  no  actual  determination  of  the  tenancy  by  the  landlord,  and 
the  tenant  has  continued  in  possession  twenty-one  years  or  upwards, 
the  tenancy  in  point  of  law  shall  be  deemed  to  have  determined  at  the 
expiration  of  one  year  next  after  the  commencement  of  such  tenancy. 
After  the  expiration  of  twenty-one  years  of  a  continuous  tenancy  at 

2L 
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will,  if  the  landlord  were  to  enter,  no  subsequent  right  of  entry  having 
accrued  to  him,  this  entry  would  not  be  within  twenty  years  next  after 
the  time  at  which  the  right  to  make  such  entry  first  accrued,  and  would 
therefore  be  unlawful :  according  to  sect.  84  of  the  statute  his  right 
*65n  *^^  ^^^U  ^ould  be  « extinguished."     It  is  diflBcult  to  contend 

^  that,  universally,  every  tenancy  at  will  shall  be  deemed  to  hare 
expired  by  operation  of  law  at  the  expiration  of  one  year  after  its  com- 
mencement: and  the  more  reasonable  construction  to  put  upon  the^ 
enactment  might  have  been,  that,  where  there  has  been  no  actual  deter- 
mination of  the  tenancy  by  act  of  the  parties  within  twenty-one  years, 
it  shall  be  deemed  to  have  determined  at  the  expiration  of  the  first  year; 
making  an  occupation  of  twenty-one  years  without  payment  of  rent  a 
bar :  but,  where  there  has  been  an  actual  determination  of  the  tenancy 
within  that  period,  whereby  a  new  right  of  entry  accrues,  this  clause 
of  the  statute  shall  have  no  operation,  «such  tenancy"  being  supposed 
by  the  statute  to  continue  till  the  right  of  entry  is  barred. 

In  the  present  case  there  was  an  actual  determination  of  the  tenancy 
by  the  act  of  the  overseers  in  April,  1839,  when  they  took  possession : 
and  the  right  of  entry  accrued  to  them  under  which  they  entered,  as 
they  lawfully  might,  in  July,  1852.  What  happened  subsequently  to 
the  time  when  the  plaintifi*  resumed  the  occupation  of  the  cottage  in 
April,  1889,  seems  to  be  wholly  immaterial,  so  that  the  overseers  had 
not  in  the  interval  done  anything  to  prejudice  the  right  of  entry  which 
then  vested  in  them.  If  he  had  never  resumed  the  possession  of  the 
cottage  after  he  was  dispossessed  in  April,  1839,  could  it  have  been  said 
that,  when  Whitsuntide,  1839,  arrived,  he  had  acquired  the  fee  simple  in 
the  cottage  by  reason  of  the  tenancy  at  will  being  deemed  to  have  deter- 
mined at  Whitsuntide,  1819  ?  In  what  better  situation  can  he  be,  he 
having  been  in  possession  either  as  a  mere  trespasser  or  as  a  tenant  at 
sufferance  7  It  is  admitted  that  he  would  have  had  no  title  had  the 
♦fi'^Ql  J^^y  *found  that  his  subsequent  occupation  was  under  a  new 

^  tenancy  at  will.  But  how  would  this  at  all  have  affected  the 
new  right  of  entry  which  had  accrued  in  April,  1889  ?  An  attempt 
was  made  to  do  away  with  the  effect  of  what  there  happened,  by  resort- 
ing to  sect.  10  of  the  statute,  which  enacts  <<  that  no  person  shall  be 
deemed  to  have  been  in  possession  of  any  land  within  the  meaning  of 
this  Act  merely  by  reason  of  having  made  an  entry  thereon."  But  this 
evidently  applies  to  a  mere  entry j  as  for  the  purpose  of  avoiding  a  fine, 
which  may  be  made  by  stepping  on  any  corner  of  the  land  in  the  night 
time  and  pronouncing  a  few  words,  without  any  attempt  or  intention  or 
wish  to  take  possession.  In  the  present  case,  possession  was  actually 
taken  by  the  overseers  anim^  possidendi :  and  whether  possession  was 
retained  by  them  an  hour  or  a  week  must  for  this  purpose  be  immate* 
rial.     They  were  lawfully  in  of  their  fee  simple  title ;  and  by  nothing 
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that  had  previoaslj  happened  could  their  right,  in  respect  of  the  Statute 
of  Limitations,  be  at  all  prejudiced. 

A  number  of  cases  were  cited  in  the  argument,  to  show  that,  if,  after 
the  determination  of  the  tenancy  at  will  independently  of  the  statute, 
the  tenant  continues  in  possession  at  sufferance  till  the  expiration  of 
twenty-one  years  from  the  commencement  of  the  tenancy,  the  statute 
is  a  bar.  We  do  not  consider  it  necessary  on  this  occasion  to  examine 
these  cases :  and  it  may  be  too  late  now  to  consider,  except  in  a  Court 
of  Error,  whether,  where  the  tenant  has  remained  in  possesnion  con- 
tinaously  for  twenty-one  years,  the  tenancy  at  will  being  determined 
during  that  time  by  an  act  of  the  landlord  without  his  actually  having 
been  in  possession,  there  being  ground  for  the  distinction  as  to  the 
operation  of  the  ^statute  between  a  subsequent  tenancy  at  suffer-  r^gro 
aDce  and  a  new  tenancy  at  will,  which  is  allowed  to  create  no  *- 
bar.  But,  without  conflicting  with  any  prior  decision,  we  think  that 
m  this  case,  by  reason  of  the  possession  of  the  overseers  in  April,  1839, 
we  are  bound  to  decide  in  their  favour.  If  it  were  assumed  that  a 
tenancy  at  will  cannot  now  subsist  for  more  than  one  year,  and  that 
a  right  of  entry  in  consequence  did  accrue  to  the  overseers  at  Whit- 
suntide, 1819,  it  is  quite  clear  that  a  new  and  additional  right  of  entry 
accrued  to  them  in  April,  1889 ;  and  it  is  equally  clear  that  this  is  the 
right  of  entry  which  they  must  be  supposed  to  have  exercised  in  July, 
1852.  Had  there  been  an  issue  here,  as  to  whether  the  defendants  en- 
tered within  twenty  years  next  after  their  right  of  entry  first  accrued, 
although  they  should  be  supposed  to  have  had  a  right  of  entry  at  Whit- 
suntide, 1819,  still,  according  to  our  recent  decision  in  Keyse  v.  Powell, 
ant^  p.  182,  147,  the  right  of  entry  relied  upon  by  them  in  pleading 
must  be  taken  to  be  that  which  accrued  in  April,  1889 ;  and  the  defend- 
ants would  be  entitled  to  a  finding  that  it  first  accrued  to  them  within 
twenty  years. 

We  are  therefore  of  opinion  that  the  verdict  for  202.  damages  to  the 
plidntiff  in  respect  of  the  trespass  to  the  cottage  must  be  set  aside,  and 
that  the  issues  depending  on  the  title  to  the  cottage  must  be  found  for 
the  defendants.  Bnle  accordingly. 
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*fi'i41  ^"^^^  QUEEN  t;.  The  Mayor,  Aldermen,  and  Citizen*  of  the 
J  City  of  NEW  SARUM.    June  25. 

The  city  of  S.  in  the  ooniity  of  W.  bad,  by  charter  of  Ja.  1,  a  gaol,  and  quarter  lesiiona  B71 
local  Aety  35  0^.  3,  c.  03,  the  oitj  waa  required  to  pall  down  and  rebuild  their  gaol,  Md  until  it 
was  rebuilt,  the  city  prieonere  were  to  be  committed  to  the  gaol  of  the  coanty  of  W.,  the  citj 
paying  for  their  maintenance  as  the  Joetices  of  W.  might  direct  By  a  subsequent  local  Act, 
89  k  40  G.  8,  e.  liii.,  reciting  the  former  Act,  that  it  was  not  expedient  to  rebuild  the  0(7 
gaol,  that  permieeion  had  been  asked  and  obtained  from  the  coanty  justices  to  eontinae  to  com- 
mit  to  the  coanty  gaol,  and  that  R.  had  proposed,  by  way  of  compensation,  to  grant  to  the 
Justices  a  piece  of  land  for  an  addition  to  the  gaol,  the  clauses  of  stat  25  Q.  3,  e.  03,  reqmiiog 
the  city  to  build  a  gaol,  were  repealed;  the  piece  of  land  was  Tested  in  the  High  SheriiT  of  W. 
for  the  time  being;  and  the  prisoners  were  in  future  to  be  committed  to  the  county  gaol  l^o 
express  provisions  were  made  as  to  their  maintenance. 

By  the  Municipal  Corporation  Act  the  bounds  of  the  city,  of  S.  were  enlarged. 

Held :  that  the  local  acts  did  not  amount  to  a  special  contract  between  the  county  sad  eity  as  to 
the  maintenance,  Ac,  of  prisoners  within  the  meaning  of  stat  5  A  6  Vict  o.  08,  s.  18.  SmUtj 
that,  if  it  had  amounted  to  such  a  contract  between  the  county  and  the  ancient  city,  It  would 
not  have  been  one  relating  to  the  prisoners  committed  firom  the  enlarged  c\tj. 

Therefore,  on  a  mandamus  commanding  the  city  to  pay  a  rateable  proportion  of  the  expenm  of 
the  gaol,  under  stat  5  A  6  Vict  c.  98,  a  return  relying  on  these  Acts  as  a  special  contract  wu 
held  bad,  and  a  peremptory  mandamus  awarded. 

Mandamus  to  the  Mayor,  Aldermen,  and  Citizens  of  the  City  of  Kev 
Sarum,  in  the  county  of  Wilts.  Reciting :  that  New  Sarum,  being  a 
borough  named  in  Schedule  (A.)  to  stat.  5  &  6  W.  4,  c.  76,  duly  obtained, 
upon  the  petition  of  the  council  of  the  borough,  a  grant  of  a  separate 
court  of  Quarter  Sessions:  that,  by  stat.  2  &  8  W.  4,  c.  64,  certain 
parts  of  the  county  of  Wilts,  not  then  within  the  city  of  New  Sanim, 
were  as  to  the  election  of  members  of  Parliament  includi^d  within  tbe 
limits  of  the  said  city ;  and  that,  by  stat.  5  &  6  W.  4,  c.  76  (s.  7),  it 
was  provided  that  the  metes  and  bounds  of  the  city  should  thereafter 
be  the  same,  for  all  purposes,  as  they  were  by  stat.  2  &  8  W.  4,  c.  64, 
for  the  purposes  of  that  Act.  Suggestions :  That  there  was  no  gaol 
for  the  city,  and  that,  ever  since  the  grant  of  a  separate  court  of  Quar- 
ter Sessions,  the  prisoners,  committed  for  offences  arising  within  the 
Aftc-i  city,  have  been  sent  to  the  *gaol  of  the  county  of  Wilts;  and 
^  that  there  had  been  no  special  contract  between  the  city  and 
county,  or  the  council  of  the  city  and  the  justices  of  Wilts,  for  the  sup- 
port and  maintenance,  or  for  the  conveyance,  transport,  maintenance, 
safe  custody  and  care,  of  the  prisoners  committed  to  the  county  gaol 
from  the  city  or  relative  thereto :  That  the  visiting  justices  of  tbe 
county  gaol  caused  an  account  to  be  made  out  and  rendered  to  the  town 
clerk,  pursuant  to  stat.  5  &  6  Vict.  c.  98,  s.  21,  of  the  expenses  of  tbe 
conveyance,  transport,  maintenance,  safe  custody  and  care  of  the  city 
prisoners  up  to  29th  September,  1851,  at  the  average  daily  cost  of  each 
prisoner  according  to  the  whole  number  of  prisoners  confined  in  the 
gaol,  including  in  such  expenses  <<  all  salaries  of  officers,  and  all  expenses 
of  repairs,  alterations,  additions,  and  improvements  in  and  to  the  said 
gaol:*'     That  the  amount  was  disputed,  and  referred  to  a  barrister, 
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hppointed  by  the  Jadge  of  Assize,  who  by.  his  award  determined  the 
nmoQiit  at  2312.,  which  vas  demanded  from  the  town  council :  And 
that  another  similar  account  of  the  expenses,  up  to  31st  March,  1852, 
amounting  to  3292. 18«.  8c2.,  was  rendered,  and  payment  demanded  :  but 
neither  sum  was  paid.  The  writ  then  commanded  the  defendants  to 
pay  those  sums,  and,  if  need  was  for  that  purpose,  to  make  a  rate  in 
the  nature  of  a  city  rate :  or  signify  cause,  kc. 

Return :  That,  long  before  the  passing  of  either  of  the  Acts  of 
Parliament  in  the  writ  mentioned,  or  of  either  of  the  Acts  of  Parlia- 
ment in  the  return  mentioned,  the  citizens  of  the  city  of  New  Sarum 
were  incorporated  by  the  name  of  The  Mayor  and  Commonalty  of  the 
City  of  New  Sarum,  with  perpetual  succession ;  and  His  Majesty  King 
James  1st,  by  a  charter,  granted  to  the  *Mayor,  Aldermen,  and  r»/^c/» 
Recorder  of  the  said  city  power  to  inquire,  hear,  and  determine,  ^ 
within  the  said  city,  all  manner  of  murders,  felonies,  trespasses,  and 
offences,  and  all  other  things  whatsoever,  from  time  to  time  within  the 
said  city  and  the  liberties  and  precincts  thereof  arising  and  happening, 
which  to  the  office  of  a  justice  of  the  peace  in  any  manner  might  be- 
long, or  which  before  justices  of  the  peace  might  be  inquired  of,  heard,. 
or  determined,  together  with  the  correction  and  punishment  thereof,, 
and  all  other  things  to  do  and  execute  within  the  city  aforesaid  as  fully ,. 
and  in  as  ample  a  manner  and  form,  as  the  justices  of  the  peace  of  the- 
county  of  Wilts  or  elsewhere ;  with  a  non-intromittant  clause.  That,, 
after  the  grant  aforesaid,  there  had  been  and  was  a  common  gaol 
within  and  for  the  city  of  New  Sarum ;  but,  the  same  having  become 
rainous  and  insecure  and  too  small,  and  being  inconveniently  situated, 
by  Stat.  25  G.  8,  c  93,(a)  the  said  *Mayor  and  Commonalty  of  r^/^r^ 
the  said  city  were  authorized  and  required  to  cause  the  said  com-  '- 
mon  gaol  to  be  taken  down,  and  a  new  common  gaol  to  be  erected  and 
built  in  the  manner  mentioned  in  the  said  Act :  and  it  was  by  the  said 
Act  provided  that,  until  snch  new  common  gaol  should  be  completed, 
all  such  felons,  debtors,  and  other  persons  within  the  said  city^  who 
already  were  or  by  law  should  be  liable  or  ought  to  be  committed  to 

(a)  "For  the  remoTal  and  rebuilding  of  the  counoU  ehamber,  Gaildhall,  wad  gaol,  of  the  city 
of  New  Samm;  and  for  ascertaining  the  tolU  of  the  market,  and  regulating  the  chairmen  within 
the  said  city." 

By  sect,  Z,  the  Corporation  are  to  take  down  the  exiating  gaoL  By  eect  6  they  are  to  erect  a 
new  one. 

SecL  7  enacts :  ''  that  untU  the  said  new  gaol  shall  be  erected,  bnUt,  and  oompileted,  all  such 
felons,  debtors,  and  other  persons  within  the  said  city,  and  the  close  Uiereof,  who  already  are, 
or  by  law  shell  be  liable,  or  oiight  to  be  committed  to  the  common  gaol  of  the  said  city,  shall 
and  may  when  and  as  often  as  occasion  shell  require,  be  committed  by  the  justices  of  the  peace 
for  the  said  city  and  the  dose  thereof,  to,  and  shell  be  confined  in  the  common  gaol  of  the  county 
of  Wilts"  as  they  would  be  in  the  new  gaol  when  completed.  "  And  the  said  Mayor  and  Com- 
monalty shall  make  such  pecuniary  satisfaction  for  the  maintenance  and  keeping  of  such  persons 
•0  liable  to  be  confined  in  the  gaol  of  the  said  county  as  aforesaid,  and  such  satisfaction  shall  be 
paid  to  such  person  or  persons,  and  applied  for  such  purposes,  as  the  Justices  of  the  peace  for 
the  said  county  shall  at  their  Quarter  Sessions,  from  time  to  time,  direct  or  appoint." 
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the  common  gaol  of  the  said  city,  should  be  committed  to  and  confined 
in  the  common  gaol  of  the  county  of  Wilts  on  the  terms  in  the  said 
Act  mentioned  :  That,  after  the  passing  of  the  said  Act,  the  said 
old  common  gaol  was  taken  down  ;  but  no  new  common  gaol  was 
erected  and  built  by  the  said  Mayor  and  Commonalty  under  and  by 
virtue  of  the  said  Act :  That  afterwards,  by  stat.  39  k  40  6.  3,  c. 
*R^5^1  ^^^^'X^)  ^provision  was  made  for  the  commitment  and  confiD^ 
■^  ment   of   persons   committed    for  offences   arbing   within  the 

(a)  Local  and  personal,  public :  "For  repealing  so  mnch  of  an  Act,  passed  in  the  25th  year  of 
the  reign  of  his  present  Majesty,  intitaled,  '  An  Act  for  the  removing  and  rebuilding  of  the 
council  chamber,  Gnildhall,  and  gaol  of  the  city  of  New  Samm,  and  for  ascertaining  the  tolls  of 
the  market  and  regulating  the  chairmen  within  the  said  city/  as  requires  the  Mayor  and  Com- 
monalty of  the  city  of  New  Samm  to  build  a  new  gaol  within  the  said  city,  or  the  suburbs  or 
precincts  thereof;  and  for  authorising  the  commitment  of  felons  and  other  persons  within  the 
limits  of  the  said  city  and  the  dose  thereof,  to  the  gaol  of  the  county  of  Wilts;  and  for  explaia- 
ing  and  amending  the  said  Act"  Sect  1,  after  reciting,  amongst  other  things,  the  whole  of 
Stat.  25  G.  3,  c.  93,  and  that  the  old  borough  gaol  had  been  pulled  down,  but  the  new  one  not 
built ;  and  that  it  was  expedient  that  the  city  prisoners  should  be  confined  in  the  county  fsol, 
and  that  "  application  hath  been  made  to  His  Majesty's  justices  of  the  peace  in  and  for  the  said 
county  of  Wilts,  assembled  at  the  general  quarter  sessions  of  the  peace  for  the  same,  that  is  to 
say,  at  four  successiTC  general  quarter  sessions  of  the  peace  holden  in  and  for  the  said  county  in 
the  said  city  of  New  Sarum,  and  the  towns  of  Warminster,  Marlborough,  and  BeTises  respecU 
ively,  for  permission  and  liberty  to  commit  to  and  confine  in  the  said  county  gaol,  such  felosF, 
debtors,  and  others ;  and  such  permission  and  liberty  hare  been  given  and  confirmed  at  each 
and  every  of  the  said  four  general  quarter  sessions  of  the  peace  for  the  said  county,  as  by  tb« 
records  thereof  appear :  and  whereas  the  said  Jacob  Earl  of  Radnor  is  seued  in  fee  of  a  eertais 
.  piece  or  parcel  of  land  containing  one  acre  or  thereabouts,  free  of  land  tax,  8ituat«,  lying,  aoi 
being  in  Fisherton  Anger  aforesaid,  and  adjoining  to  the  said  county  gaol,  abutting  thereon  *a 
the  north,  east  against  the  river  Avon,  south  against  the  king's  highway,  and  west  against  Iicds 
in  the  occupation  of  the  governors  of  the  Salisbury  Infirmary,  and  by  way  of  compensation  ssd 
satisfaction  for  such  permission  and  liberty,  the  said  Earl  hath  proposed  to  the  said  justices  of 
the  peace  for  the  said  county,  in  order  to  make  the  said  county  gaol  more  commodious,  to  giru 
and  grant  the  fee  simple  and  inheritance  of  and  in  the  said  piece  or  parcel  of  land  to  the  iu«s, 
and  that  the  same  should  be  vested  in  manner  hereinafter  mentioned;  to  which  propoetl  tb« 
said  justices  have  agreed :  and  whereas  doubts  have  arisen  respecting  the  powers  and  aatboritin 
given  in  and  by  the  said  recited  Act  to  the  justices  of  the  peace  in  and  for  the  said  citv  ud 
elose  respectively,  and  to  the  said  Lord  Bishop  and  his  officers  and  ministers,  or  the  officers  of 
the  said  court,  for  committing  and  confining  of  felons  and  debtors  and  other  persons  in  the  said 
county  gaol ;  and  farther  powers  and  authorities  are  necessary  to  render  the  same  efieetoal,* 
enacts,  **  that  from  and  immediately  after  the  passing  of  this  Act,  the  clauses  in  the  said  recited 
Act  contained,  requiring  the  Mayor  and  Commonalty  of  the  said  city  of  New  Saram  to  erect  sod 
build  a  gaol  within  the  said  city  or  the  suburbs  or  precincts  thereof,  shall  be  repealed,  and  t^ 
same  are  hereby  repealed  accordingly." 

Sect  2.  "That,  from  and  after  the  passing  of  this  Act,  the  said  piece  of  ground  in  Fisheitoa 
Anger,  so  proposed  to  be  given  and  granted  by  the  said  Earl,  shall  be  and  the  same  is  herebj 
vested  in  the  High  Sheriff  of  the  said  county  of  Wilts  for  the  time  being,  in  trust  for  the  sasc 
uses  and  purposes  to  which  the  said  gaol  at  Fisherton  Anger,  and  the  land  thereto  belonging,  a 
and  are  subject,  and  subject  to  all  the  laws  now  in  being,  or  which  may  hereafter  be  enaeted 
for  the  management,  direction,  ordering,  and  government  of  the  said  gaol  of  the  said  eonsty,  aoU 
the  county  gaols  of  this  kingdom  in  general." 

Sect.  3.  "  That,  from  and  immediately  after  the  passing  of  this  Act,  all  such  felons  sod  otb^ 
persons  within  the  said  city,  and  the  close  thereof,  who  already  are,  or  by  law  shall  be  liable  or 
ought  to  be  committed  to  any  gaol  or  place  of  security,  by  any  justice  or  justices  of  the  peace  of 
the  said  city,  or  by  any  justice  or  justices  of  the  peace  of  the  said  close  respectively,  shall  acd 
may,  when  and  as  often  as  occasion  shall  require,  be  committed  by  such  justice  or  joitices 
respectively  to,  and  shall  be  received  and  confined  in,  the  said  county  gaol  now  erected  (« 
which  may  at  any  time  hereafter  be  erected)  at  Fisherton  Anger,  in  such  and  the  like  maoner,  t« 
all  intents  and  purposes,  as  felons  or  other  prisoners  committed  by  justices  of  the  peace  far  tk« 
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*8aid  citj  to  the  common  gaol  of  the  said  county  of  Wilts,  in  r«^>f-Q 
the  manner  in  the  said  Act  mentioned.  And  a  special  provision  ^ 
and  a  special  contract  was  in  and  by  virtue  of  the  said  Act  made 
between  the  said  city  and  the  said  county  relative  to  the  said  prisoners 
as  in  the  said  Act  mentioned.  And  that,  from  the  passing  of  the  said 
Act  hitherto,  the  said  prisoners  have  been  committed  to  the  said  com- 
mon gaol  of  the  said  county  under  and  by  virtue  of  the  provisions  of 
the  Baid  Act:  and  from  the  time  of  the  passing  of  the  said  Act  up  to  . 
the  passing  of  stat.  6  &  6  Vict.  c.  98,  and  from  thence  up  to  the  time 
of  the  visiting  justices  within  mentioned  making  out  the  account  in 
writing  within  mentioned,  the  said  city  and  the  said  county  have  acted 
in  all  things  relative  to  the  said  prisoners  upon  the  special  *pro-  r«/>/«/v 
vision  and  contract  mentioned  and  contained  in  the  stat.  39  &;  40  ^ 
6.  8,  c.  liii. :  that  the  city  has  always  been  and  still  is  ready  to  abide 
bj  and  perform  all  things  in  the  said  last-mentioned  Act  contained ;  of 
which  all  persons  in  the  said  county  of  Wilts  have  always  had  notice. 
Demurrer.     Joinder. 

The  demurrer  was  argued  in  last  Trinity  Term.(a) 

Smirkej  for  the  Crown. — Stat.  5  &  6  Vict.  c.  98,  s.  18,  enacts :  '^  that 
in  every  borough  to  which  a  separate  Court  of  Sessions  of  the  Peace 
hath  been  or  shall  hereafter  be  granted  or  purported  to  be  granted,  and 
where  the  persons  committed  for  offences  arising  within  such  borough, 
have  been  or  shall  hereafter  be  sent  to  any  prison  of  the  county  in  which 
such  borough  is  situated,  and  that  no  special  contract  shall  be  subsisting 
between  such  borough  and  county  relative  to  the  said  prisoners,"  the 
council  shall  pay  the  justices  of  the  county  the  expenses.  The  question 
in  the  present  case  is,  whether  there  is  a  special  contract  between  the 
borough  of  New  Sarum  and  the  county  of  Wilts :  and  the  defendants 
say  that  the  local  Act  89  k  40  G.  8,  c.  liii.,  is  such  a  contract.  There 
could  be  no  contract  between  a  borough  and  a  county  at  common  law. 
The  first  Act  authorizing  any  such  contract  is  stat.  5  G.  4,  c.  85.  Sect. 
1  of  that  Act  enacts :  ^'  that  it  shall  be  lawful  for  the  justices  of  the 
peace,  or  any  two  of  them,  or  for  other  persons  having  the  government 

laid  city  or  dote  respectiTely  oonid  or  might  hare  been  conflned,  in  any  gaol  or  bridewell  erected 
within  the  nid  oity,  or  the  anbnrbe  or  preoincte  thereof,  nnder  and  in  pnreuanoe  of  the  said 
wcited  Act." 

Sect  7.  "That  aneh  and  the  same  allowance  or  pecuniary  satisfaction  shaU  be  made  by  the 
laid  city  and  close  respeotirely,  for  the  maintenance  and  support  of  the  scTcral  felons  or  other 
prisoners  that  shall  be  committed  by  the  Justices  of  the  peace  in  and  for  the  said  city  or  close 
reepectlTelyy  as  persons  in  the  like  sitnaUon  respectirely  are  entitled  unto  who  are  committed  by 
the  justices  of  tiie  peace  for  the  said  county."  ' 

Beet.  9.  That  the  "  charges  and  expenses  of  maintaining  the  felons  and  prisoners  who  shall  be 
from  time  io  time  committed  by  the  justices  of  the  peace  of"  the  dose  (a  liberty  within  the  dty) 
"ihdl  be  paid,  borne,  and  defrayed  by  and  out  of  the  poor  rates  made  on  the  inhabitants  of  the 
said  eloee." 

Sect  12.  That»  if  the  gaol  should  be  enlarged,  one-tenth  part  of  the  cost  should  be  borne  by 
the  dty. 

No  express  proTisions  were  made  as  to  the  maintenance  of  prisoners  committed  ffn  •>#  o^ty. 

(a)  June  8th.    Before  Lord  OampbeU  C.  J.,  Coleridge,  Erie,  and  Crompton,  Js 
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or  ordering  of  an j  gaol  or  house  of  correction,  is  any  citj,  town,  borough, 
port,  or  liberty,  to  contract  with  the  justices  of  the  peace,  baring  autho- 
*f^Ri1  ^^^7  or  jurisdiction  in  and  over  any  gaol  or  hoisa  of  'NsorrectioB 

-^  of  the  county,  riding,  or  diyisiost,  wherein  or  whereto  such  city, 
town,  borough,  port,  or  liberty  ia  situate  or  adjacent,  or  with  aoy  two  of 
them,  for  the  support  and  maintenance,  in  such  bst-mentioned  gaol  or 
house  of  correction,  of  any  prisoners  committed  thereto,  from  snck  citj, 
town,  borough,  port,  or  liberty ;  provided  that  no  such  oanlract  be  entered 
into  by  any  justices  of  the  peace  of  any  county,  riding,  er  dirisioB,  with- 
out an  order  for  that  purpose  being  made  at  some  general  or  quarter 
sessions,  or  gaol  sessions,  having  jurmdietion  ia  tiiat  behalf,  nor  by  the 
justices  or  other  persons  having  the  government  of  die  prison  of  any 
such  city,  town^  borough,  port,  or  liberty,  without  an  order  for  that 
purpose  being  made  at  the  sessions  thereof;  and  ererysuch  contract 
may  either  be  perpetual,  or  limited  to  a  certain  term  of  years^  as  the 
parties  shall  mutually  agree ;  and  during  the  existence  of  such  oontraet, 
every  prisoner  who  would  otherwise  be  confined  in  the  gaol  or  house  of 
correction  of  the  citn^,  town,  borough,  port,  or  liberty,  so  ecmtracting,  may 
be  lawfully  committed  or  removed  to  and  confined  in  the  gaol  or  house 
of  correction  so  receiving  him  or  her  under  such  contract ;  and  all  pri- 
soners so  confined  by  contract,  whether  before  or  after  trial,  shall  he 
subject  in  all  matters  and  things  to  the  same  rules  and  regulations  as  if 
they  were  committed  thereto  by  any  of  the  justices  of  the  comity,  riding, 
or  division ;  and  if  committed  before  trial,  shAll:  be  triable  and  tried  in 
the  same  manner  as  if  their  offences  had  been  committed  in  a  part  of  the 
county,  riding,  or  division,  not  within  the  city,  town,  borough,  port,  or 
liberty  from  whence  such  prisoners  shall  come;  save  only,  that  if  the 
*f)f^21  ^^^  ^^  house  *of  correction  so  receiving  under  contract,  a  prisoner 

■^  committed  for  ^al,  shall  be  situate  within  two  miles  of  the  usual 
place  of  trial  of  the  city,  town,  borough,  port,  or  liberty  wherein  th^ 
oSence  charged  against  such  prisoner  shall  be  alleged  to  have  been  com 
mitted,  it  shall  be  lawful  to  try  such  prisoner  in  the  muiner  heretofbr** 
accustomed^  and  for  the  magistrates  or  other  proper  officer  of  such  city, 
town,  borough,  port,  or  liberty,  to  direct  the  removal  of  such  prisoner 
for  trial,  and  to  do  all  other  acts  necessary  for  such  trial,  or  consequent 
thereon."  Then  stat.  5  &  6  W.  4,  c.  76,  has  provisions  for  the  pajment 
of  expenses  of  prosecutions  at  Assizes,  and,  in  sect.  114,  has  this  proriso : 
'Uhat  nothing  herein  contained  shall  be  construed  ta  alter  or  restrain  tbe 
powers  given  by"  stat.  6  Q.  4,  c.  85,  "of  contracting  with  the  justices 
of  the  peace  having  authority  or  jurisdiction  in  and  over  any  gaol  or 
house  of  correction  of  the  county  wherein  or  where  such  borough  is  situ* 
ated,  or  whereto  it  is  adjacent,  for  the  conveyance,  support,  and  main- 
tenjance  in  such  last-mentioned  gaol  or  house  of  correction  of  prisoners 
committed  thereto  from  such  borough,  save  only  that  all  such  powers 
shall,  after  1st  May,  1836,  be  vested  in  the  council  of  such  borough," 
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^'and  in  none  other."  Stat.  5  &  6  Vict.  c.  98,  is  a  gaol  Act,  and  must 
be  read  witli  reference  to  /he  prior  gaol  Acts :  when,  in  sect  18,  reference 
is  made  to  a  "  special  contract"  ^*'  subsisting  between  such  borough  and 
coantj  relative  to  the  said  prisoners,"  it  must  mean  a  special  contract  of 
the  kind  authorized  by  the  previous  gaol  Acts.  A  private  Act  is  not  a 
contract  in  the  ordinary  use  of  language :  it  is  perhaps  in  some  respects 
anslogoos  to  a  contract^  thoij^h  that  has  been  ^questioned ;  York  r^^^Q 
and  North  Midland  Railway  Company  v.  The  Queen,  1  £.  &  B.  ^ 
858,  864  (E.  C.  L.  R.  vol.  72) :  hut,  even  if  stat.  39  &  40  G.  8,  c.  liii., 
could  be  considered  as  a  special  contract  relative  to  the  prisoners  com- 
mitted from  the  city  as  it  then  stood,  that  could  not  app]y  to  the  prisoners 
committed  from  the  enlarged  city. 

Orowder^  contrd.. — Stat.  5  6.  4,  c.  85,  was«  no  doubt^  the  first  general 
Act  which  gave  a  general  power  to  make  contracts  relative  to  prisoners ; 
but  there  is  nothing  In  stat.  5  &  6  Vict.  c.  98  to  restrict  the  terms 
« special  contract"  to  contracts  made  under  that  Act.  There  may  be 
many  special  contracts  made  before  that  Act,  and  sanctioned  by  special 
Acts.  The  Legislature,  in  stat.  5  &  6  Vict.  c.  98,  s.  18,  intended  to 
save  all  valid  contracts  of  whatever  kind.  Stat.  89  k  40  G.  8,  c.  liii., 
when  looked  at,  appears  to  be  a  legislative  sanction  of  a  very  special 
contract.  Sect.  1  recites  that  application  had  been  made  to  the  justices, 
at  four  successive  quarter  sessions,  for  permission  and  liberty  to  com- 
mit to  and  confine  in  the  county  gaol  the  city  prisoners ;  and  that  the 
Earl  of  Radnor,  Recorder  of  the  city,  had,  <<  by  way  of  compensation 
and  satisfaction  for  such  permission  and  liberty,"  proposed  to  the 
justices  to  grant  a  piece  of  land  to  make  the  county  gaol  more  commo- 
dious; « to  which  proposal  the  said  justices  have  agreed."  This  is 
surely  a  contract  for 'a  consideration.  The  enactments  carry  it  out, 
relieve  the  city  from  the  obligation  to  make  a  gaol,  vest  the  land  in  the 
High  Sheriff  for  the  time  being,  and  provide  that  the  city  prisoners 
shall  be  in  future  committed  to  the  county  gaol.  The  Legislature^  in 
stat.  *5  &  6  Vict,  c  98,  do  not  repeal  this  Act  in  Terms :  but,  r^ggj^ 
if  the  prosecutors  are  right,  the  Act  is  really  repealed ;  for  the  *- 
city  must  contribute  to  the  repairs  of  the  county  gaol,  though  the 
county  keep  the  land ;  but,  if  the  local  Act  be  read  as  a  legislative 
sanction  of  a  special  contract,  that  is  not  so. 

^mirke  was  heard  in  reply.  Cur.  adv.  vult. 

CoLERiDOE,  J.,  now  delivered  the  judgment  of  the  Court.' 

This  was  a  writ  of  mandamus,  directed  to  the  defendants,  by  which 
they  were  commanded  to  pay  to  the  prosecutor,  or  other  person 
appointed  by  the  justices  of  Wiltshire,  certain  ascertained  sums  of 
money,  alleged  to  be  due  in  respect  of  the  conveyance,  transport, 
maintenance,  safe  custody,  and  care  of  prisoners  committed  by  the 
Recorder  and  justices  of  New  Sarum  to  the  gaol  and  house  of  correc- 
tion for  the  county  of  Wilts.     In  the  ascertainment  of  these  sums  were 
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included,  among  other  things,  a  proportionate  share  of  «<  all  expenses 
of  repairs,  alterations,  additions,  and  improvements  in  and  to  the  said 
gaol."  And  the  contest  between  the  city  and  county  turns  upon  this: 
the  former  contending  that,  under  the  circumstances,  they  are  not 
liable  to  make  any  contribution  towards  the  repair  or  alterations  of  the 
fabric,  or  additions  thereto.  The  magistrates  for  the  county  have  pro- 
ceeded under  stat.  5  &  6  Vict.  c.  98,  s.  18.  When  that  act  passed, 
Stat.  5  0.  4,  c.  85,  had  been  in  force  many  years ;  and  under  it  special 
contracts  had  been  made,  between  counties  on  the  one  hand  and  cities 
^f.^f'-y  or  boroughs  on  the  other,  for  the  maintenance  of  ^prisoners, 
-*  committed  from  the  latter,  in  the  gaols  or  house  of  correction 
of  the  former.  These  it  was  intended  to  respect,  whatever  might  be 
the  terms :  but,  when  they  did  not  exist,  the  18th  section  provides  for 
a  system,  perfectly  equitable,  that  the  counties  should  receive  from  the 
cities  or  boroughs  an  exactly  proportionate  share  of  the  whole  expense, 
including  therein  repairs,  alterations,  or  additions  to  the  fabric  of  the 
prison;  the  proportion  to  be  arrived  at  by  ascertaining  the  actual 
expenses  of  every  prisoner  sent.  It  could  not  be,  therefore,  nor  was 
it,  disputed  that  the  prosecutors  were  right  in  their  demand,  unless 
there  were  a  special  contract  subsisting  between  the  county  and  the  city 
relative  to  the  prisoners  committed  from  the  city.  If  there  were,  the 
section  in  question  does  not  apply :  and,  Whether  there  were  or  not, 
within  the  meaning  of  that  section  of  the  statute,  is  the  question  upon 
the  answer  to  which  the  decision  of  this  case  will  depend.  And  we  are 
of  opinion  that  there  is  not. 

The  defendants  contend  for  the  affirmative ;  and  they  rely  on  the 
provisions  of  two  local  acts,  one  stat.  25  6.  8^  c.  93,  and  the  other 
Stat.  39  &  40  G.  8,  c.  liii.  This  latter  recites  and  repeals  so  much  of 
the  former  as  obliged  the  city  to  build,  maintain,  and  repair  a  good  and 
proper  gaol  for  their  prisoners ;  and  provided  that,  until  it  should  be 
built,  the  city  prisoners  might  be  committed  to  the  common  gaol  of  the 
county,  the  Mayor  and  Commonalty  making  pecuniary  satisfaction  for 
the  maintenance  and  keeping  of  such  prisoners.  It  further  recites  that 
application  had  been  made  to  four  successive  quarter  sessions  for  the 
county  for  continued  permission  to  confine  the  city  prisoners  in  the 
county  gaol,  which  had  been  given;  and  that  the  Earl  of  Radnor 
*had  proposed,  by  way  of  compensation  and  satisfaction  for  such 
permission,  in  order  to  make  the  county  gaol  more  commodious, 
to  grant  the  fee  simple  of  a  piece  of  land  to  the  High  Sheriff  for  the 
time  being ;  to  which  proposal  the  justices  for  the  county  had  agreed. 
By  the  second  section,  this  piece  of  ground  is  vested  in  the  High  She- 
riff for  the  time  being,  in  trust  for  the  same  uses  and  purposes  to  which 
the  existing  county  gaol  is  subject :  and  it  is  also  made  subject  to  all 
the  laws  then  or  thereafter  to  be  enacted  for  the  management  of  the 
county  gaol  and  the  county  gaols  of  the  kingdom  in  generaL     The  third 
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and  three  following  sections  legalize  the  committal  of  city  prisoners 
and  debtors  to  the  county  gaol :  and  the  seventh  enacts  that  such  and 
the  same  allowance  or  pecuniary  satisfaction  shall  be  made  by  the  city 
for  the  maintenance  and  support  of  the  several  felons,  or  other  prisoners 
so  committed,  as  persom  in  the  like  situation  are  entitled  to,  who  are 
committed  by  county  justices.  The  9th  section  provides  that  the 
charges  of  maintaining  the  felons  and  prisoners  who  shall  be  from  time 
to  time  committed  from  the  close,  a  liberty  within  the  city  with  sepa- 
rate justices,  shall  be  paid  out  of  the  poor  rates  made  on  the  inhabitants 
of  the  close.  The  12th  section  enacts  that,  if  at  any  time  the  county 
justices  shall  declare  it  to  be  necessary  and  expedient  to  enlarge  the 
cells,  or  to  build  new  cells  in  the  county  gaol,  and  shall  direct  the  same 
accordingly,  then  the  Mayor  and  Commonalty  shall  pay  to  the  county 
treasurer  one  tenth  part  of  the  ascertained  costs  and  expenses.  It  will 
be  observed  that  this  Act  of  Parliament  does  not,  in  any  of  the  sections 
we  have  now  abstracted,  make  any  provision  directly  or  indirectly  for 
any  payment  to  the  county  justices  for  the  maintenance  and  support  of 
the  *city  prisoners ;  nor  does  any  other  section  of  the  Act  apply 
to  this  matter.  But,  if  the  unrepealed  provision  of  stat.  25  G. 
3,  c.  93,  be  i^lied  on,  that  merely  enacted  that  the  Mayor  and  Com- 
monalty should  make  such  pecuniary  satisfaction  for  the  maintenance 
and  keeping  of  their  prisoners,  and  should  pay  it  to  such  person  as  the 
county  justices  should  at  their  quarter  sessions  from  time  to  time  direct 
and  appoint.  It  would  be  doing  a  violence  to  the  language  of  stat.  5 
&  6  Vict.  c.  98,  to  consider  this  provision  as  a  special  contract  subsist- 
ing between  the  county  and  city.  This  language  is  in  some  respects 
indefinite :  but  it  evidently  refers  to  special  contracts  made  under  stat. 
5  6.  4,  c.  85,  between  the  magistrates  of  cities  and  of  counties  for  the 
support  and  maintenance  of  city  prisoners  in  county  gaols,  which  con- 
tracts, by  the  1st  section  of  that  Act,  might  either  be  perpetual,  or 
limited  to  a  certain  number  of  years,  as  the  parties  should  mutually 
agree.  Such  a  contract  as  this  would  speak  for  itself:  and  it  was  not 
intended  to  interfere  with  it  during  the  time  of  its  subsistence.  But 
Btat.  25  G.  3,  c.  93,  contemplated  only  the  providing  for  a  temporary 
want,  until  the  city  had  rebuilt  its  gaol,  which  that  Act  imposed  on  it 
the  necessity  of  doing :  and  the  provision  was  not  by  way  of  contract 
at  all ;  the  county  was  compelled  to  receive  the  prisoners ;  and  the  city 
was  compelled  to  pay  a  recompense,  not  a  recompense  agreed  on  between 
them,  but  such  as  the  county  magistrates  should  direct.  Nor  is  this 
the  only  difficulty  in  the  way  of  the  defendants ;  for  the  contract,  which 
is  to  prevent  the  operation  of  stat.  5  &  6  Vict.  c.  98,  s.  18,  must  obvi- 
ously be  one  between  the  same  bodies  as  those  which  in  the  absence  of 


a  contract  will  fall  under  its  *provisions.  But  the  city  of  New 
Sarnm  is  not  the  same  in  extent  now  as  before  the  passing  of  the 
Municipal  Reform  Act;  for  its  boundaries  are  extended  to  the  Parlia- 
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uientary  limits ;  and  tlie  Corporation,  representing  this  enlarged  area, 
has  neither  directly  or  indirectly  been  party  to  any  contract  with  the 
county.  Some  reliance  was  placed  on  the  grant  of  land  by  the  Earl  of 
Radnor,  for  the  permission  given  by  the  county  permanently  to  commit 
the  city  prisoners  to  the  county  gaol ;  that,  faowever,  cannot  operate 
by  way  of  contract  for  their  maintenance  and  support.  Kor,  indeed, 
was  it  contended  that  it  could ;  but  it  was  said  to  have  the  effect  of 
casting  on  the  county  the  obligation  to  repair  and  support  prison  accom- 
modation for  the  city  prisoners,  without  any  further  contribution  from 
the  city  for  repairs  or  additions.  Even  if  in  itself  it  would  furnish 
ground  for  such  an  inference,  which  we  think  would  be  a  strained  one, 
it  would  not  affect  our  decision,  because  the  18th  section  must  apply, 
unless  there  were  a  special  contract  subsisting  such  as  stat.  5  6.  4,  c. 
85,  contemplated :  that  is,  a  contract  for  the  maintenance  and  support 
of  the  prisoners ;  whereas  this  could  be  no  more  than  a  contract  for  the 
maintenance  of  tho  prison.  But  this  part  of  stat.  39  k  40  G.  8,  c.  hiL 
shows  that  the  arrangement  under  stat.  25  6.  8,  c.  93,  was  no  longer 
continued :  it  had  been  temporary  in  its  first  creation ;  and  committals 
to  the  county  prison  would  have  come  to  an  end  as  soon  as  the  city  was 
relieved  from  the  rebuilding  of  their  own  gaol,  had  no^  the  county 
justices  agreed  on  permitting  them  still  to  take  place,  on  application 
having  been  made  to  them  at  four  successive  Quarter  Sessions.  The 
*({M1  i^esult  is,  that  under  neither  of  the  local  Acts  do  *the  defend- 
^  ants,  on  whom  the  onus  lies,  establish  such  a  subsisting  contract 
as  stat.  5  &  6  Vict.  c.  98,  s.  18,  speaks  of:  that  section  therefore 
applies ;  and  the  defence  fails. 

Our  judgment  therefore  will  be  for  the  Crown. 

Judgment  for  the  Crown. 


In  the  matter  of  a  plaint.  The  Earl  of  HARRINGTON,  plaintiff, 
and  DAVID  RAMSAY,  defendant.    June  25. 

A.  brought  a  plaSnt  in  the  ooontj  court  against  B.  to  rtcorer  poiaewion  of  land  demised  hj  A. 

to  B.  for  a  term  which  had  expired.    There  had  been  no  fine ;  and  the  rent  had  been  andti 

50/. :  bnt  the  annual  yalue  of  the  premises  was  above  bOL    On  a  mie  for  a  prohibition : 
Held,  by  Lord  GampbeU,  C.  J.,  and  Erie,  J.,  that  stat  9  A  10  Tict.  c.  95,  a.  123,  gives  the  coanty 

court  jurisdiction  if  either  the  rent  or  the  value  fall  thoii  of  60C 
Held,  by  Crompton,  J.,  that  it  gives  the  county  court  Jurisdiction  only  where  neither  Ae  rent 

nor  the  value  exceeds  602. 
A  role  for  a  prohibition  was  dischargedL 

Bramwell,  in  last  Term, (a)  moved  for  a  prohibition  in  the  abore 
plaint,  directed  to  the  judge  of  the  county  court  of  Middlesex  holden 
at  Brompton.     The  plaint  was  for  the  recoverj  of  possession  of  land 

(a)  June  18th.    Before  Lord  Campbell,  C.  J.,  Erie  and  Crompton,  Js. 
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which  had  been  let  by  the  Earl  olT  Harrington  to  Mr.  Ramsay  for  a 
term  which  had  expired.  The  original  rent  was  under  502. ;  and  there 
was  no  fine  ;  but  the  present  value  was  above  &0L 

BramwelL — A  similar  rule  obtained  in  the  Exchequer  has  been  this 
morning  discharged.(a)  [Lord  Campbell,  C.  J. — It  may  be  worth 
considering,  when  the  next  step  is  taken  to  reform  the  law,  whether  a 
more  convenient  mode  of  appeal  might  not  be  devised.  But  there  is 
no  doubt  that,  at  present,  in  prohibition  and  on  habeas  corpus,  the 
decision  of  one  Court  refusing  a  rule,  '^on  which  error  cannot  be  r^^i^A 
brought,  is  not  binding  on  another  Court,  though  only  of  co-or-  ^ 
dinate  jurisdiction.]  The  question  turns  on  the  4X)nstruction  of  stat.  9 
&  10  Vict.  c.  95,  8. 122,  which  enacts  «<that  when  and  so  soon  aa  the 
term  and  interest  of  the  tenant  of  any  house,  land,  or  other  corporeal 
hereditament,  where  the  value  of  the  premises  or  the  rent  payable 
in  respect  of  such  tenancy  did  not  exceed  the  sum  of  502.  by  the  year, 
and  upon  which  no  fine  shall  have  been  paid,  «hall  have  ended,  or  shall 
have  been  duly  determined  by  a  legal  notice  to  quit,"  the  county 
court  shall  have  jurisdiction.  Thb  enactment  has  been  considered  In 
Ororwley  v,  Vitty,  7  Exch.  819,  822,t  in  which  the  rent  having  been 
originally  522.,  there  was  an  agreement  to  take  402. :  it  turned  out 
that  the  agreement  was  not  binding,  so  that  the  rent  was  still  522. ;  and, 
upon  that  Parke,  B.,  said :  the  rent  being  above  502.,  it  is  unnecessary  to 
consider  the  point  with  reference  to  the  value:"  and  the  writ  was 
granted :  that  was  therefore  a  decision  that,  if  either  rent  or  value  is 
above  502.,  the  county  court  has  no  jurisdictioji.  In  Fearon  v.  Norvall, 
5  D.  &  L.  445,  Patteson,  J.,  expressed  an  opinion  to  the  contrary ;  bat 
it  was  a  dictum  merely,  as  the  point  did  not  arise  in  that  case.  The 
Court  of  Exchequer  decided  in  the  present  case  after  much  hesitation. 
£The  Court  inquired  what  were  the  reasons  given  by  the  Court  of 
Exchequer.  TFtM,  who  had  been  counsel  in  the  cause,  read  his  noteS| 
by  which  it  appeared  that  the  Court  of  Exchequer,  after  discharging 
the  rule  on  Thursday,  June  11th,  considered  whether  the  case  should 
be  reargued,  on  the  ground  that  they  doubted  if  they  were  right,  and, 
on  Saturday,  June  *13th,  declined  to  hear  it  reargued,  giving  r^t/t^* 
as  their  reasons  that,  though  they  thought  the  Legislature  could  '- 
not  have  intended  to  give  the  county  court  jurisdiction  in  such  a  case, 
the  words  were  too  clear  to  admit  of  any  doubt.] 

A  rule  Nisi  being  granted, 

Wise  showed  cause  in  the  first  instanced  and  Bramwdl  and  F,  J. 
Smith  were  heard  in  support  of  the  rule. — The  authorities  already  cited 
were  commented  on.  The  counsel  on  both  aides  argued  on  the  ques- 
tion whether  the  words  used  by  the  Legislature  in  stat.  9  &  10  Vict.  c. 
95,  s.  122,  in  their  grammatical  meaning  (as  suggested  by  the  counsel 
opposing  the  rule)  imposed  an  alternative  condition,  giving  the  county 

(a)  Ic  re  Barl  of  Harrington  «.  Banuay,  8  Exoh.  879.t 

VOL.  n.— 52  2  M 
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court  jurisdiction  in  either  event,  or  (as  suggested  by  the  counsel  suf>- 
porting  the  rule)  a  double  condition  giving  jurisdiction  only  if  both 
were  fulfilled.  The  more  important  arguments  are  noticed  in  the  judg- 
ments. Oar,  adv,  vult. 

Lord  Campbell,  G.  J.,  now  said :  In  this  case  the  Court  who  heard 
the  argument  are  divided  in  opinion.  My  brother  Erie  authorizes  me 
to  say  that  he  concurs  in  the  judgment  which  I  am  about  to  deliver. 
My  brother  Grompton  dissents,  for  reasons  which  he  will  state. 

I  am  of  opinion  that  the  Gourt  of  Exchequer  has  put  the  right  con- 
struction on  the  122d  section  of  stat.  9  &  10  Vict.  c.  95.  The  object 
was  to  give  a  summary  remedy  in  the  county  court  to  the  landlord  upon 
a  holding  over  by  the  tenant,  <<  where  the  value  of  the  premises  or  the 
rent  payable  in  respect  of  such  tenancy  did  not  exceed  the  sum  of  50/. 
*r721  ^  ^^®  year."  In  this  *case,  the  annual  value  of  premises  so 
^  held  over  did  exceed  60Z. ;  and  the  rent  did  not  exceed  50/.  The 
defendant  contends  that  the  county  court  has  not  jurisdiction  in  such  a 
case  if  either  the  rent  or  annual  value  exceeds  502.  But  I  do  not  think 
that  this  is  the  natural  or  grammatical  meaning  of  the  words  employed 
by  the  Legislature.  Gonfusion  arises  from  the  sum  of  50Z.  being  fixed 
by  the  aid  of  a  negative,  which  leads  at  first  sight  to  the  inference  that 
there  is  a  negation  both  as  to  value  and  rent,  and  that  <cor"  is  to  be 
read  «ani."  But,  in  truth,  the  "not"  does  not  refer  to  "or,"  and, 
coupled  with  "exceed,"  is  used  affirmatively  to  ascertain  the  limit 
within  which  jurisdiction  is  given  to  the  county  court.  The  effect  seems 
to  be  the  same  as  if  the  language  had  been  affirmative  in  appearance  as 
well  as  in  reality ;  "  where  the  value  of  the  premises  or  the  rent  paya- 
ble in  respect  of  such  tenancy  was  less  than  502.,"  or  "/eS  short  of 
502.,"  or  i^  amounted  to  not  more  than  502. :"  on  each  of  these  supposi- 
tions the  meaning  must  be  the  same  if  the  words  fixing  the  maximum 
were  inserted  first  after  "  the  value  of  the  premises,"  and  again  after 
"  or  the  rent  payable  in  respect  of  such  tenancy ;"  in  which  case  there 
would  not  be  two  conditions  to  be  fulfilled,  and  on  either  condition  it 
seems  quite  clear  that  the  county  court  would  have  jurisdiction.  It  is 
not  for  us  to  inquire  what  were  the  reasons  of  the  Legislature  for  ao 
giving  jurisdiction  to  the  county  court:  but  surely  there  would  be  no 
such  absurdity  in  this  jurisdiction  as  to  justify  us  in  straining  the  lan- 
guage employed  in  the  Act  of  Parliament.  In  rare  instances,  where 
the  value  greatly  exceeds  the  rent,  inconvenience  may  arise  from  giving 
this  summary  jurisdiction  to  the  county  court ;  but  most  serious  incon- 
*fi7^1  ^^^^^^^^  would  constantly  arise  if  *the  tenant  might  question  the 
^  jurisdiction  of  the  county  court  on  the  ground  that,  although  his 
rent  did  not  exceed  502.,  the  premises  are  of  a  higher  annual  value. 
The  Legislature  probably  did  not  contemplate  that  value  was  to  be 
taken  into  consideration  where  there  was  a  fixed  rent,  and  meant  that 
value  should  be  regarded  only  where  there  was  no  fixed  rent,   in  Crow- 
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lev  V,  Yittj,  7  Exch.  322,t  Parke,  B.,  is  reported  to  have  said  that  the 
conntj  court  has  no  jurisdiction  if  the  rent  is  above  502. :  but  the  ques- 
tion yfe  have  to  consider  was  not  much  discussed  there ;  and  the  dis- 
tinction between  rent  and  valite  was  not  taken.  In  Fearon  v.  Norvall, 
Patteson,  J.,  declared  himself  to  be  of  the  contrary  opinion ;  and  to 
this  opinion,  upon  a  motion  for  a  prohibition  in  this  very  case,  the  Judges 
of  the  Court  of  Exchequer  unanimously  adhered,  after  time  taken  to 
consider.  I  therefore  come  to  the  conclusion  that  the  county  court 
has  jurisdiction,  and  that  this  rule  for  a  prohibition  ought  to  be  dis- 
charged. 

Cromptok,  J. — This  was  an  application  for  a  prohibition  to  the 
judge  of  a  county  court,  to  prevent  his  proceeding  in  a  case  between 
landlord  and  tenant,  for  the  recovery  of  premises  under  the  122d  sec- 
tion of  the  County  Court  Act,  9  &  10  Vict.  c.  95.  It  appeared  that 
the  rent  of  the  premises  was  under  50Z.,  and  that  no  fine  had  been 
paid,  but  that  the  value  of  the  premises  did  exceed  502.  by  the  year : 
and  the  general  question  arises.  Whether  the  county  court  has  jurisdic- 
tion under  the  above  section  where  the  yearly  rent  is  less  than  502. 
though  the  yearly  value  be  more,  or  whether  either  the  rent  or  value 
being  more  excludes  the  jurisdiction  ?  In  the  case  of  *Fearon  ^^n>j4 
V,  Norvall,  5  D.  &  L.  445,  Mr.  Justice  Patteson,  in  the  Bail  ^ 
Court,  expressed  a  decided  opinion  that  the  county  court  has  jurisdic- 
tion where  the  rent  does  not  exceed  502.,  although  the  yearly  value  is 
more  than  502.  In  the  later  case,  however,  of  Crowley  v.  Vitty,  7 
Exch.  319,t  the  Court  of  Exchequer  decided  that  there  was  no  jurisdic- 
tion where  the  rent  was  more  than  502.,  although  the  value  might  be 
less :  the  ground  of  their  decision  in  that  case  must  have  been,  that 
either  the  rent  or  value  being  more  than  502.  excluded  the  jurisdiction. 
There  had  been  an  ineffectual  bargain  as  to  lowering  the  rent ;  but  the 
Court  thought  that  it  remained  above  502.  The  counsel  attempted  to 
show  from  the  affidavits  that  the  value  also  was  sworn  to  be  above  502. : 
but  Baron  Parke  pointed  out  that  the  offer  by  the  landlord  to  reduce 
the  rent  below  502.  must  be  evidence  of  the  value  being  less,  and,  if 
there  was  evidence  of  that  fact,  the  Court  would  have  had  jurisdiction 
to  proceed,  supposing  the  fact  to  have  been  sufficient  to  give  jurisdiction. 
Baron  Parke  said  that,  the  rent  being  above  502.,  it  was  unnecessary 
lo  consider  the  point  with  reference  to  the  value,  and  Baron  Alderson 
put  a  case  exactly  corresponding  in  legal  effect  with  the  one  now  before 
the  Court.  He  asked :  «  Suppose  a  person  takes  a  piece  of  ground  at 
a  rent  of  252.  a  year,  and  builds  on  it  a  house  worth  20002.,  could  the 
owner  of  the  land  proceed  in  the  county  court  under  the  section  in 
([uestion  ?"  Crowley  v.  Vitty  seems  therefore  an  express  authority,  in 
favour  of  the  present  application,  by  the  full  Court  of  Exchequer,  as  it 
decides  that  the  jurisdiction  is  excluded  if  the  rent  is  above  502.,  though 
the  value  is  less.     In  the  present  case,  however,  an  application  for  a 
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prohibition  was  made  to  the  Court  of  Exchequer  and  was  refused  hj 
^mf-n  that  Court,  on  the  ^same  day  and  on  the  same  materials  on 
^  which  this  application  was  made  to  us ;  and  the  authority  of 
Crowley  v.  Vitty  may  be  considered  as  in  some  degree  shaken  by  the  cir- 
cumstance of  some  of  the  Judges  who  decided  it  being  now  of  a  contrary 
opinion.  If  it  had  not  been  for  the  peculiar  nature  of  applications  of 
this  description,  I  should  not  have  been  inclined  to  dispute  the  autho- 
rity of  the  latest  decision  of  a  Court  of  co-ordinate  jurisdiction  on  the 
Teiy  point  in  controversy;  but  in  applications  for  writs  of  prohibition 
or  habeas  corpus,  where  error  does  not  lie  on  the  refusal  of  the  writ,  it 
has  been  usual  for  the  parties  to  apply  to  one  court  after  another  on 
the  same  matter,  in  the  same  case ;  and  the  party  may  in  such  case 
ask  for  the  judgment  of  the  Court  independent  of,  and  without  refer- 
ence to,  the  decision  of  the  other  Court  in  the  same  case.  My  opinion 
is  that  the  view  taken  in  Crowley  v.  Yitty  is  the  correct  one,  and  that 
either  the  value  or  the  rent  heing  of  greater  amount  than  501.  excludes 
the  jurisdiction  of  the  county  court. 

The  words  of  sect.  122  are :  <<  when  and  so  soon  as  the  term  and  in- 
terest of  the  tenant  of  any  house,. land,"  &C-,  "where  the  value  of  the 
premises  or  the  rent  payable  in  respect  of  such  tenancy  did  not  exceed 
the  sum  of  502.  by  the  year,  and  upon  which  no  fine  shall  have  been 
paid,  shall  have  ended."  The  words  <<  where  the  value  of  the  premises 
or  the  rent,"  &c.,  appear  to  me  to  be  a  limitation  and  qualification  of, 
and  to  restrict,  what  would  otherwise  be  general.  The  section  com- 
mences  by  speaking  of  any  land,  but  limits  that  general  expression  by 
using  the  word  «  where,*'  that  is  "in  cases  in  which"  the  value  or  the 
rent  does  not  exceed  502.,  &c. 

J^^To■^  The  question  is.  Whether  the  words  «  where  the  *value,"  ftc, 
-J  «  or  the  rent,"  &c.,  "  did  not  exceed,"  &c.,  are  to  be  considered 
as  conferring  the  jurisdiction  in  each  of  these  cases,  or  whether  the  ju« 
risdiction  is  not  limited  by  those  words  so  as  not  to  attach  in  either  of 
the  cases  pointed  out. 

It  seems  to  me  highly  improbable  that  the  Legislature,  in  a  clause 
limiting  this  jurisdiction  to  cases  of  less  yearly  value  or  rent  than  60L, 
and  where  they  have  guarded  against  the  case  of  a  fine  when  the  rent 
is  under  that  sum,  should  have  intended  to  give  jurisdiction  to  an  un- 
limited amount  of  value,  when  the  rent  has  originally  been  under  50^, 
and  the  yearly  value  has  been  much  increased,  as  by  building.  The 
provision  as  to  value  has  probably  been  inserted  to  meet  cases  like 
the  present,  by  no  means  uncommon,  as  where  the  land  has  been  taken 
for  building  purposes  at  a  small  rent,  and  where  the  value  has  been 
much  increased  beyond  the  original  rent. 

We  were  told  in  the  course  of  the  argument  that  the  Court  of 'Exche- 
quer on  the  present  occasion  expressed  their  opinion  that  the  Legisla- 
ture would  not  purposely  have  given  such  a  jurisdiction,  but  stated  that 
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thej  thought  themselves  bound  by  the  words  of  the  enactment.  The 
irords  however  seem  to  me  to  be  quite  capable  of  the  construction  put 
upon  them  by  Mr.  Bramwell,  which  will  carry  out  the  apparent  inten- 
tion of  the  Legislature  to  be  collected  from  the  Act  of  Parliament. 
The  Legislature  have  used  words  in  the  negative,  defining  and  limiting 
and  describing  the  cases  in  which  there  is  to  be  jurisdiction :  and  it 
seems  to  me  that  these  words  may  be  well  read  as  meaning  that  the  ju- 
risdiction is  to  attach  only  when  neither  the  value  nor  the  rent  exceeds 
502. ;  the  words,  <<  not"  and  <<  or"  meaning  (<  nor,"  and  the  sense  being 
the  same  as  if  the  expression  had  been  '<  but  not  when"  or  «  except 
when"  *the  value  of  the  rent  exceeds  60Z.,  or  as  if  the  expres- 


sion had  been  <«  in  cases  of  rent  or  value  not  exceeding  502. ;"  and 
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that  the  efiect  is  that  there  is  to  be  jurisdiction  neither  in  the  one  case  nor 
in  the  other.  I  think  that  the  meaning  is  that  the  jurisdiction  is  not  to 
attach  either  where  the  value  exceeds  502.  or  where  the  rent  exceeds  that 
sum,  and  not  even  where  it  falls  short  of  that  sum,  if  there  is  a  fine  taken. 
It  was  suggested,  in  the  course  of  the  argument,  that  the  sentence 
might  be  turned  into  an  aflirmative  one,  as  if  instead  of  the  words  "  did 
not  exceed"  the  words  were  "falls  short  of"  or  "amounted  to  less  than" 
or  *Ho  no  more  than:"  but  I  do  not  think  that  we  have  any  sufficient 
ground  to  make  such  an  alteration,  as  it  seems  to  me  from  the  structure 
of  the  sentence,  and  from  the  nature  of  the  subject,  and  the  rest  of  the 
Act,  that  the  use  of  the  negative  expresses  the  intention  of  the  Legislature 
to  exclude  the  jurisdiction,  which  the  other  construction  would  defeat.  I 
do  not  agree  to  this  construction,  because  I  think  that  it  is  altering  the 
form  of  expression  so  as  to  defeat  what  I  think  the  probable  intention  of 
the  Legislature,  and  because  I  think  the  use  of  the  negative  carries  out 
the  object  of  the  Legislature ;  and  I  cannot  alter  the  form  of  the  clause 
by  changing  the  negative  into  an  affirmative,  when  I  think  that  the  nega- 
tive carries  out  the  meaning  of  the  Legislature.  It  was  urged  by  Mr. 
Wise,  in  showing  cause,  that  great  inconvenience  might  arise  from  the 
difficulty  of  ascertaining  the  value :  but  according  to  his  own  argument 
the  value  would  be  one  criterion  for  ascertaining  if  there  was  jurisdic- 
tion ;  and  in  such  cases  as  Crowley  v.  Vitty,  7  Exch.  819,t  not  however 
likely  often  to  occur,  such  a  question  might  arise  where  the  value  is  sup- 
posed to  be  *less,  and  the  rent  more :  but  the  better  answer  would  r^/*^^ 
probably  be  that  very  nice  questions,  of  residence,  locality,  and  *- 
amount,  constantly  and  necessarily  arise  under  this  Act,  which  must  be 
ascertained  by  parol  evidence  for  the  purpose  of  deciding  whether  there 
is  or  is  not  jurisdiction  in  the  county  court :  and  I  do  not  see  that  there 
is  any  peculiar  difficulty  in  ascertaining  the  value  to  be  above  or  under 
the  yearly  amount  of  502.  Being  of  opinion  that  the  Legislature  meant 
by  these  words  to  exclude  from  the  jurisdiction  of  the  county  courts 
cases  where  the  value  is  of*  the  larger  amount,  and  the  construction  of 
the  clause,  though  it  may  be  obscure  and  doubtful,  appearing  to  me  to  be 
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such  as  is  capable  of  carrying  out  this  meaning,  .1  think  that  I  ought  to 
express  my  opinion  that  a  prohibition  should  go,  though  I  need  hardly 
say  that  I  do  so  with  the  most  sincere  diffidence,  when  I  find  that  I 
differ  from  the  rest  of  the  Court  who  heard  this  case. 

Rule  discharged. 


ALBERT  HOCHSTER  v.  EDGAR  FREDERICK  DE  LA  TOUR. 

June  25. 

Doolaration  on  an  agreement  to  employ  plaintifF  as  a  eonrier,  from  a  day  sabseqnent  to  the  ditf 
of  the  writ :  averment  that  plaintiff;  from  the  time  of  the  agreement,  till  the  refusal  by  defend- 
ant after  mentioned,  was  ready  and  willing  to  perform  his  part  of  the  contract :  Breaek,  Uist, 
before  the  day  for  the  commencement  of  the  employment,  defendant  refnsed  to  perform  tht 
agreement,  and  discharged  plaintiff'  from  performing  it,  and  wrengfiilly  wholly  pat  an  end  to 
the  agreement     On  motion  in  arrest  of  judgment: 

Held :  that  a  party  to  an  executory  agreement  may,  before  the  time  for  executing  it,  bmk  ths 
agreement  either  by  disabling  himself  from  fnlfiUing  it,  or  by  renouncing  the  eontrset;  and 
that  an  action  will  lie  for  such  breach  before  the  time  for  tiie  fulfilment  of  the  agreemeot 
That  it  sufficiently  appeared,  on  the  face  of  this  declaration,  that  there  was  on  the  psrt  of 
defendant,  not  merely  an  intention  to  break  the  contract,  of  which  intention  he  might  repeat, 
but  a  renunciation  communicated  to  plain tifi^  on  which  plaintiff  was  entitled  to  act;  and  eos- 
soquently  that  plaintiff  was  entitled  to  judgment 

Declaration  :  "  for  that,  heretofore,  to  wit,  on  12th  April,  1852,  in 
in  consideration  that  plaintiff,  at  the  request  of  defendant,  would  agree 
♦R7Q1  ^^^^  ^^^  ^defendant  to  enter  into  the  seryice  and  employ  of  the 
^  defendant  in  the  capacity  of  a  courier,  on  a  certain  day  then  to 
come,  to  wit,  the  1st  day  of  June,  1852,  and  to  serve  the  defendant  in 
that  capacity,  and  travel  with  him  on  the  continent  of  Europe  as  a 
courier  for  three  months  certain  from  the  day  and  year  last  aforesaid, 
and  to  be  ready  to  start  with  the  defendant  on  such  travels  on  the  da; 
and  year  last  aforesaid,  at  and  for  certain  wages  or  salary,  to  wit,"  10/. 
per  month  of  such  service,  « the  defendant  then  agreed  with  the  plain- 
tiff,  and  then  promised  him,  that  he,  the  defendant,  would  engage  and 
employ  the  plaintiff  in  the  capacity  of  a  courier  on  and  from  the  said 
Ist  day  of  June,  1852,  for  three  months"  on  these  terms ;  « and  to 
start  on  such  travels  with  the  plaintiff  on  the  day  and  year  last  afore- 
said, and  to  pay  the  plaintiff"  on  these  terms :  averment  that  plaintiff, 
confiding  in  the  said  agreement  and  promise  of  the  defendant,  « agreed 
with  the  defendant"  to  fulfil  these  terms  on  his  part,  "  and  to  be 
ready  to  start  with  the  defendant  on  such  travels  on  the  day  and  year 
last  aforesaid,  at  and  for  the  wages  and  salary  aforesaid."  That,  ('from 
the  time  of  the  making  of  said  agreement  of  the  said  promise  of  the 
defendant  until  the  time  when  the  defendant  wrongfully  refused  to  per 
form  and  broke  his  said  promise,  and  absolved,  exonerated,  and  dis- 
charged the  plaintiff  from  the  performance  of  his  agreement  as  herein- 
after mentioned,  he  the  plaintiff  was  always  ready  and  willing  to  enter 
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into  the  service  and  employ  of  the  defendant,  in  the  capacity  aforesaid, 
on  the  said  1st  June,  1852,  and  to  serve  the  defendant  in  that  capacity, 
and  to  travel  with  him  on  the  continent  of  Europe  as  a  courier  for  three 
months  certain  from  the  day  and  year  last  aforesaid,  and  to  start  with 
the  defendant  on  such  travels  on  the  day  and  year  last  aforesaid, 
*at  and  for  the  wages  and  salary  aforesaid ;  and  the  plaintiff,  r„tf!OA 
but  for  the  breach  by  the  defendant  of  his  said  promise  as  here-  '- 
inafter  mentioned,  would,  on  the  said  1st  June,  1852,  have  entered  into 
the  said  service  and  employ  of  the  defendant  in  the  capacity,  and  upon 
the  terms,  and  for  the  time  aforesaid :  of  all  which  several  premises 
the  defendant  always  had  notice  and  knowledge :  yet  the  defendant, 
not  regarding  the  said  agreement,  nor  his  said  promise,  afterwards  and 
lef&re  the  said  1st  June,  1852,  wrongfully  wholly  refused  and  declined 
to  engage  or  employ  the  defendant  in  the  capacity  and  for  the  purpose 
aforesaid,  on  or  from  the  said  1st  June,  1852,  for  three  months,  or  on, 
from,  or  for  any  other  time,  or  to  start  on  such  travels  with  the  plain- 
tiff on  the  day  and  year  last  aforesaid,  or  in  any  manner  whatsoever 
to  perform  or  fulfil  his  said  promise,  and  then  wrongfully  wholly  ab- 
solved, exonerated,  and  discharged  the  plaintiff  from  his  said  agree- 
ment, and  from  the  performance  of  the  same  agreement  on  his  the 
plaintiff's  part,  and  from  being  ready  and  willing  to  perform  the  same 
on  the  plaintiff's  part;  and  the  defendant  then  wrongfully  wholly  broke, 
pat  an  end  to,  and  determined  his  said  promise  and  engagement :"  to  the 
damage  of  the  plaintiff.  The  writ  was  dated  on  the  22d  of  May,  1852. 
Pleas :  1.  That  defendant  did  not  agree  or  promise  in  manner  and 
form,  &c. :  conclusion  to  the  country.     Issue  thereon. 

2.  That  plaintiff  did  not  agree  with  defendant  in  manner  and  form, 
&c. :  conclusion  to  the  country.     Issue  thereon. 

3.  That  plaintiff  was  not  ready  and  willing,  nor  did  defendant  ab- 
solve, exonerate,  or  discharge  plaintiff  from  being  ready  and  willing, 
in  manner  and  form,  &c. :  conclusion  to  the  country.     Issue  thereon. 

*4.  That  defendant  did  not  refuse  or  decline,  nor  wrongfully  rn^ao-t 
absolve,  exonerate,  or  discharge,  nor  wrongfully  break,  put  an  '- 
end  to  or  determine,  in  manner  and  form,  &;c. :  conclusion   to  the 
country.     Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  London  sittings  in  last  Easter 
Term,  it  appeared  that  plaintiff  was  a  courier,  who,  in  April,  1852,  was 
engaged  by  defendant  to  accompany  him  on  a  tour,  to  commence  on  1st 
Jane,  1852,  on  the  terms  mentioned  in  the  declaration.  On  the  11th 
May,  1852,  defendant  wrote  to  plaintiff  that  be  had  changed  his  mind, 
and  declined  his  services.  He  refused  to  make  him  any  compensation. 
The  action  was  commenced  on  22d  May.  The  plaintiff,  between  the 
commencement  of  the  action  and  the  1st  June,  obtained  an  engagement 
with  Lord  Ashburton,  on  equally  good  terms,  but  not  commencing  till 
4th  July.     The  defendant's  counsel  objected  that  there  could  be  no 
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breach  of  the  contract  before  tbe  Ist  of  June.  The  learned  Judge  ir&a 
of  a  contrary  opinion,  but  reseryed  leave  to  enter  a  nonsuit  on  thif 
objection.  The  other  questions  were  left  to  the  jury,  who  found  for 
plaintiff. 

H'kigh  HiUy  in  the  same  Term,  obtained  a  rule  Nisi  to  enter  a  non- 
suit, or  arrest  the  judgment.     In  last  l^inity  Term,(a) 

Hannen  showed  cause. — ^The  breach  laid  is,  that  defendant,  Ufort 
1st  June,  refused  to  employ  plaintiff;  and  the  averments  of  readiness 
and  willingness  are  confined  to  readiness  and  willingness  until  the  time 
when  defendant  refused  to  perform  his  contract.  It  is  upon  these  aver- 
ments that  issues  are  taken ;  and,  as  they  are  unquestionably  proved, 
*R5)91  ^^^^  ^^  °^  ground  for  the  motion  *to  enter  a  nt)nsuit.  But  the 
^  question  which  arises  on  the  record  is  a  serious  one ;  and  it  is, 
whether  in  law  it  is  possible  to  break  a  contract  before  the  day  for  its 
performance  comes.  The  cases  relied  on  by  the  defendant's  counsel 
will  probably  be  Leigh  v.  Patterson,  8  Taunt.  540  (E.  a  L.  R.  vol.  4), 
Phillpotts  V.  Evans,  5  M.  &  W.  475,t  and  Ripley  v.  McClure,  4  Exch. 
845.t  But  no  one  of  these  is  an  authority  for  the  defendant.  In 
Leigh  v.  Patterson  there  was  a  contract  by  the  defendants  to  supply 
goods  to  be  delivered  in  all  December.  The  defendants,  on  1st  October, 
announced  that  they  would  not  so  deliver :  and,  on  a  writ  of  inquiry 
to  ascertain  the  amount  of  damages,  the  Secondary  ruled  that  the 
measure  of  damages  was  the  difference  between  the  contract  price  and 
the  market  price  on  1st  October,  when  the  plaintiffs  first  knew  that 
the  defendants  would  not  fulfil  their  contract.  This  was  held  wrong ; 
and  it  is  clear  on  principle  that  it  was  wrong ;  for  the  defendants  could 
not  by  their  refusal  cast  upon  the  plaintiffs  a  duty  to  go  at  once  and  par- 
chase  goods  before  the  time  when  they  wanted  them ;  and,  unless  such 
a  duty  was  cast  upon  them,  the  measure  of  damages  was  the  pecunmrj 
difference  between  the  state  the  plaintiffs  were  in,  having  their  money 
and  not  the  goods,  and  that  in  which  they  would  have  been  had  the 
contract  been  fulfilled,  and  they  had  at  the  time  of  delivery  paid  the 
money  and  received  the  goods ;  the  damages  therefore  clearly  de- 
pended on  the  market  price  at  the  time  when  the  goods  ought  to 
have  been  delivered.  Phillpotts  v.  Evans  was,  as  far  as  the  deci- 
sion went,  a  precisely  similar  case;  but  it  must  be  owned  that 
there  are  dicta  of  Parke,  B.,  in  that  case  which  are  in  favour  of 
the  defendant:  and  in  Ripley  v.  McGlure,  4  Ezch.  S59,t  Parke,  B., 
♦fifi^l  *^°  delivering  the  considered  judgment  of  the  Court  of  Exche- 
^  quer,  says  that  it  was  contended  by  the  defendant's  counsel  that 
the  refusal,  on  the  part  of  the  defendants  in  that  case,  to  accept  the 
goods,  <<  which  was  long  before  the  contract  to  buy  become  absolute, 
was  no  breach,  and  nothing  more  than  an  expression  of  an  intention  to 
break  the  contract,  not  final,  and  capable  of  being  retracted.     And  we 

(a)  June  lOth.    Before  Lord  Campbell,  C.  J.,  Coleridge,  Brie  and  Crompton,  Ja. 
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think,  that,  if  the  jury  had  been  told  that  a  refusal  before  the  arrival 
of  the  cargo  was  a  breach,  that  would  have  been  incorrect.     We  think 
that  point  rightly  decided   in  Phillpotta  v.  Evans,  5  M.  &  W.  475.t" 
It  would  seem,  from  the  form  of  the  expressions,  that  the  learned 
Judge  did  not   mean  to  decide  that  a  refusal  7iat   capable  of  being 
retracted  would  not  be  a  breach.    If  one  party  to  an  executory  contract 
gave  the  other  notice  that  he  refused  to  go  on  with  the  bargain,  in  order 
that  the  other  side  might  act  upon  that  refusal  in  such  a  manner  as  to 
incapacitate  himself  from  fulfilling  it,  and  he  did  so  act,  the  refusal 
could  never  be  retracted :  and,  accordingly,  in  Gort  v.  Ambergate,  &c.y 
Railway  Company,  17  Q.  B.,  this  Court,  after  considering  the  cases, 
decided  that  in  such  a  case  the  plaintiff  might  recover,  though  he  was 
no  longer  in  a  position  to  fulfil  his  contract.     That  was  a  contract 
onder  seal  to  manufacture  and  supply  iron  chairs.     The  purchasers 
discharged  the  vendors  from  manufacturing  the  goods ;  and  it  was  held 
that  an  action  might  be  maintained  by  the  vendors.     It  is  true,  how- 
ever, that  in  that  case  the  writ  was  issued  after  the  time  when  the 
chairs  ought  to  have  been  received.     In  the  present  case,  if  the  writ 
had  been  issued  on  the  2d  of  June,  Cort  t;.  Ambergate,  &c.,  Railway 
Company  would  have  been  expressly  in  point.     The  question,  there- 
fore, comes  to  be :  Does  *it  make  any  difference  that  the  writ  r^^nQA, 
was  issued  before  the  1st  June  ?     If  the  dicta  of  Parke,  B.,  ^ 
in  Phillpotts  v.  Evans  are  to  be  taken  as  universally  applicable,  it  does 
make  a  difference ;  but  they  cannot  be  so  taken.     In  a  contract  to 
marry  at  a  future  day,  a  marriage  by  the  man  before  that  day  is  a 
breach ;  Short  v.  Stone,  8  Q,  B.  358  (E.  C.  L.  R.  vol.  55).     The  reason 
of  this  is,  that  the  marriage  is  a  final  refusal  to  go  on  with  the  contract. 
It  is  not  on  the  ground  that  the  defendant  has  rendered  it  impossible 
to  fulfil  the  contract ;  for,  as  was  urged  in  vain  in  Short  v.  Stone,  the 
first  wife  might  be  dead  before  the  day  came.     So  also,  on  a  contract 
to  assign  a  term  of  years  on  a  day  future,  a  previous  assignment  to  a 
stranger  is  a  breach ;  Lovelock  v.  Franklin,  8  Q.  B.  371  (E.  C.  L.  R. 
vol.  55).     [Lord  Campbell,  C.  J. — It  probably  will  not  be  disputed 
that  an  act  on  the  part  of  the  defendant  incapacitating  himself  from 
going  on  with  the  contract  would  be  a  breach.     But  how  does  the 
defendant's  refusal  in  May  incapacitate  him  from  travelling  in  June  ? 
It  was  possible  that  he  might  do  so.}    It  was ;  but  the  plaintiff,  who, 
so  long  as  the  engagement  subsisted,  was  bound  to  keep  himself  dis- 
engaged and  make  preparations  so  as  to  be  ready  and  willing  to  travel 
with  the  defendant  on  the  1st  June,  was  informed  by  the  defendant 
that  he  would  not  go  on  with  the  contract,  in  order  that  the  plaintiff 
might  act  upon  that  information ;  and  the  plaintiff  then  was  entitled  to 
engage  himself  to  another,  as  he  did.     In  Planch^  v.  Colburn,  8  Bing. 
H  (E.  C.  L.  R.  vol.  21),  the  plaintiff  had  contracted  with  defendants  to 
write  a  work  for  «  The  Juvenile  Library ;    and  he  was  held   to  be 
VOL.  II. — 5a 
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entitled  to  recover  on  their  discontinuing  the  publication ;  yet  the  time 
for  the  completion  of  the  contract,  that  is,  for  the  work  being  published 
*68"1  in  "The  Juvenile  *Library,"  had  not  arrived,  for  that  would  not 

-*  be  till  a  reasonable  time  after  the  author  had  completed  the 
work.  Now  in  that  case  the  author  never  did  complete  the  work. 
[Lord  Campbell,  C.  J. — It  certainly  would  have  been  cruelly  hard  if 
the  author  had  been  obliged,  as  a  condition  precedent  to  redress,  to 
compose  a  work  which  he  knew  could  never  be  published.  Crompto^. 
J. — When  a  party  announces  his  intention  not  to  fulfil  the  contract,  the 
other  side  may  take  him  at  his  word  and  rescind  the  contract.  That 
word  "  rescind"  implies  that  both  parties  have  agreed  that  the  contract 
shall  be  at  an  end  as  if  it  had  never  been.  But  I  am  inclined  to  think 
that  the  party  may  also  say  :  "  Since  you  have  announced  that  you  will 
not  go  on  with  the  contract,  I  will  consent  that  it  shall  be  at  an  end 
from  this  time ;  but  I  will  hold  you  liable  for  the  damage  I  have  sus- 
tained ;  and  I  will  proceed  to  make  that  damage  as  little  as  possible  dj 
making  the  best  use  I  can  of  my  liberty."  This  is  the  principle  of  those 
cases  in  which  there  has  been  a  discussion  as  to  the  measure  of  damage? 
to  which  a  servant  is  entitled  on  a  wrongful  dismissal.  They  were  &IJ 
considered  in  Elderton  v.  Emmens.(a)  Lord  Campbell,  C.  J. — ^Tb^ 
counsel  in  support  of  the  rule  have  to  answer  a  very  able  argument.] 

Hugh  Hill  and  Deightorif  contrft. — In  Cort  v.  Ambergate,  &c.,  Rail- 
way Company,  the  writ  was  taken  out  after  the  time  for  completing 
the  contract.  That  case  is  consistent  with  the  defendant's  position, 
*(\A(M  ^^^^^  ^^'  ^^^^  ^^  ^^^  incapacitating  the  defendant,  in  law,  from 

-*  ^completing  the  contract  is  a  breach,  because  it  is  implied  tbat 
the  parties  to  a  contract  shall  keep  themselves  legally  capable  of  per- 
forming it ;  but  that  an  announcement  of  an  intention  to  break  the 
contract  when  the  time  comes  is  no  more  than  an  offer  to  rescind.  It 
is  evidence,  till  retracted,  of  a  dispensation  with  the  necessity  of  readi- 
ness and  willingness  on  the  other  side ;  and,  if  not  retracted,  it  is,  when 
the  time  for  performance  comes,  evidence  of  a  continued  refusal :  bat 
till  then  it  may  be  retracted.  Such  is  the  doctrine  in  Phillpotts  v 
Evans,  5  M.  &  W.  475,t  and  Ripley  v.  M'Clure,  4  Exch.  845.t  [Cromp 
TON,  J. — May  not  the  plaintiff,  on  notice  that  the  defendant  will  not 
employ  him,  look  out  for  other  employment,  so  as  to  diminish  the  loss!] 
If  he  adopts  the  defendant's  notice,  which  is  in  legal  effect  an  offer,  to 
rescind,  he  must  adopt  it  altogether.  [Lord  Campbell,  C.  J. — So  that 
you  say  the  plaintiff,  to  preserve  any  remedy  at  all,  was  bound  to  remain 
idle.  Erle,  J. — Do  you  go  one  step  further  ?  Suppose  the  defendant, 
after  the  plaintiff's  engagement  with  Lord  Ashburton,  had  retracted  his 
refusal  and  required  the  plaintiff  to  travel  with  him  on  1st  June,  and 

(a)  In  the  Exchequer  Chamber,  6  Com.  B.  160  (E.  C.  L.  R.  toI.  60),  rererBing  the  deetnon  oi 
the  Common  Pleas  in  Blderton  v,  Emmens,  4  Com.  B.  470  (B.  C.  L.  R.  toL  66).  Jadgment  ci 
Bzcb  Ch.  affirmed  in  Dom.  Proc ;  Emmens  v.  Elderton,  4  H.  L.  Ca. 
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the  plaintiff  had  refused  to  do  so,  and  gone  with  Lor(}  Ashburton  instead  ? 
Do  you  say  that  the  now  defendant  could  in  that  case  have  sued  the 
now  plaintiff  for  a  breach  of  contract  ?  It  would  be,  in  such  a  case,  a 
question  of  fact  for  a  jury,  whether  there  had  not  been  an  exoneration. 
In  Phillpotts  t^.  Evans,  it  was  held  that  the  measure  of  damages  was 
the  market  price  at  the  time  when  the  contract  ought  to  be  completed. 
If  a  refusal  before  that  time  is  a  breach,  how  could  these  damages  be 
ascertained  ?  [CoLERiDOB,  J. — ISo  doubt  it  was  possible,  in  this  case, 
that,  before  the  1st  June,  *the  plaintiff  might  die,  in  which  case  r^,f*aj 
the  plaintiff  would  have  gained  nothing  had  the  contract  gone  ^ 
on.  Lord  Campbell,  C.  J. — All  contingencies  should  be  taken  into 
account  by  the  jury  in  assessing  the  damages.  Gromfton,  J. — That 
objection  would  equally  apply  to  the  action  by  a  servant  for  dismissing 
him  before  the  end  of  his  term,  and  so  disabling  him  from  earning  his 
wages ;  yet  that  action  may  be  brought  immediately  on  the  dismissal ; 
note  (a)  to  Gutter  v.  Powell,  6  T.  B.  820.]  It  is  quite  possible  that  the 
plaintiff  himself  might  have  intended  not  to  go  on ;  no  one  can  tell 
what  intention  is.  [Lord  Campbell,  C.  J. — The  intention  of  the  de- 
fendant might  be  proved  by  showing  that  he  entered  in  his  diary  a 
memorandum  to  that  effect;  and,  certainly,  no  action  would  lie  for 
entering  such  a  memorandum.  But  the  question  is  as  to  the  effect  of 
a  communication  to  the  other  side,  made  that  he  might  know  that 
intention  and  act  upon  it.  Chir.  adv.  vult. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

On  this  motion  in  arrest  of  judgment,  the  question  arises,  Whethery 
if  there  be  an  agreement  between  A.  and  B.,  whereby  B.  engages  to 
employ  A.  on  and  from  a  future  day  for  a  given  period  of  time,  to 
travel  with  him  into  a  foreign  country  as  a  courier,  and  to  start  with 
him  in  that  capacity  on  that  day,  A.  being  to  receive  a  monthly  salary 
during  the  continuance  of  such  service,  B.  may,  before  the  day,  refuse 
to  perform  the  agreement  and  break  and  renounce  it,  so  as  to  entitle  A. 
before  the  ^day  to  commence  an  action  against  B.  to  recover  r^c^oo 
damages  for  breach  of  the  agreement ;  A.  having  been  ready  and  ^ 
willing  to  perform  it,  till  it  was  broken  and  renounced  by  B.  The 
defendant's  counsel  very  powerfully  contended  that,  if  the  plaintiff  was 
not  contented  to  dissolve  the  contract,  and  to  abandon  all  remedy  upon 
it,  he  was  bound  to  remain  ready  and  willing  to  perform  it  till  the  day 
when  the  actual  employment  as  courier  in  the  service  of  the  defendant 
was  to  begin ;  and  that  there  could  be  no  breach  of  the  agreement, 
before  that  day,  to  give  a  right  of  action.  But  it  cannot  be  laid  down 
as  a  universal  rule  that,  where  by  agreement  an  act  is  to  be  done  on  a 
future  day,  no  action  can  be  brought  for  a  breach  of  the  agreement  till 
the  day  for  doing  the  act  has  arrived.     If  a  man  promises  to  marry  a 

(a)  2  Smith's  Leading  Cases,  8,  20.    See  also  Goodman  v.  Poooek,  16  Q.  B.  576  (E.  C.  L.  R. 
▼o1.  60). 
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woman  on  a  future  day,  and  before  that  day  marries  another  woman, 
he  is  instantly  liable  to  an  action  for  breach  of  promise  of  marriage ; 
Short  V.  Stone,  8  Q.  B.  858  (E.  C.  L.  R.  vol.  55.)    If  a  man  contracts 
to  execute  a  lease  on  and  from  a  Aitnre  day  for  a  certain  term,  and, 
before  that  day,  executes  a  lease  to  another  for  the  same  term,  he  maj 
be  immediately  sued  for  breaking  the  contract ;  Ford  v.  Tiley,  6  B.  & 
G.  825  (E.  C.  L.  R.  vol.  18.)    So,  if  a  man  contracts  to  sell  and  delirer 
specific  goods  on  a  future  day,  and  before  the  day  he  sells  and  delirers 
them  to  another,  he  is  immediately  liable  to  an  action  at  the  suit  of  the 
person  with  whom  he  first  contracted  to  sell  and  deliver  them ;  Bowdell  v. 
Parsons,  10  East,  859.     One  reason  alleged  in  support  of  such  an  action 
is,  that  the  defendant  has,  before  the  day,  rendered  it  impossible  for  him 
to  perform  the  contract  at  the  day ;  but  this  does  not  necessarily  follow; 
for,  prior  to  the  day  fixed  for  doing  the  act,  the  first  wife  may  have  died,  a 
^nnq-i  ^surrender  of  the  lease  executed  might  be  obtained,  and  the 
-'  defendant  might  have  re-purchased  the  goods  so  as  to  be  in  a 
situation  to  sell  and  deliver  them  to  the  plaintiff.    Another  reason  may 
be,  that,  where  there  is  a  contract  to  do  an  act  on  a  future  day,  there 
is  a  relation  constituted  between  the  parties  in  the  meantime  by  the 
contract,  and  that  they  impliedly  promise  that  in  the  meantime  neither 
will  do  anything  to  the  prejudice  of  the  other  inconsistent  with  that 
relation.     As  an  example,  a  man  and  woman  engaged  to  many  are 
affianced  to  one  another  during  the  period  between  the  time  of  the 
engagement  and  the  celebration  of  the  marriage.     In  this  very  case, 
of  traveller  and  courier,  from  the  day  of  the  hiring  till  the  day  when 
the  employment  was  to  begin,  they  were  engaged  to  each  other ;  and 
it  seems  to  be  a  breach  of  an  implied  contract  if  either  of  them  renounces 
the  engagement.     This  reasoning  seems  in  accordance  with  the  miiuii- 
mous  decision  of  the  Exchequer  Chamber  in  Elderton  v.  Emmens,  6 
Com.  B.  160  (E.  C.  L.  R.  vol.  60),(a)  which  we  have  followed  in  subse- 
quent cases  in  this  Court.     The  declaration  m  the  present  case,  in 
alleging  a  breach,  states  a  great  deal  more  than  a  passing  intention  oa 
the  part  of  the  defendant  which  he  may  repent  of,  and  could  cuAj  be 
proved  by  evidence  that  he  had  utterly  renounced  the  contract,  or  done 
some  act  which  rendered  it  impossible  for  him  to  perform  it.    If  the 
plaintiff  has  no  remedy  for  breach  of  the  contract  unless  he  treats  the 
contract  as  in  force,  and  acts  upon  it  down  to  the  Ist  June,  1852,  it 
follows  that,  till  then,  he  must  enter  into  no  employment  which  will 
interfere  with  his  promise  <<to  start  with  the  *defenda]it  on  sadi 
travels  on  the  day  and  year,"  and  that  he  must  then  be  properly 
equipped  in  all  respects  as  a  courier  for  a  three  months'  tour  on  the 
continent  of  Europe.     But  it  is  surely  much  more  rational^  and  mere 
for  the  benefit  of  both  parties,  that,  after  the  renunciation  of  the  agree- 
ment by  the  defendant,  the  plaintiff  should  be  at  liberty  to  consider 

(a)  Afflnned  in  Dom.  Proo. ;  Emmens  v.  Elderton,  4  H.  L.  Oa. 
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himself  absolved  from  any  future  performance  of  it,  retaining  his  right 
to  sue  for  any  damage  he  has  suffered  from  the  breach  of  it.     Thus, 
instead  of  remaining  idle  and  laying  out  money  in  preparations  which 
must  be  useless,  he  is  at  liberty  to  seek  service  under  another  employer, 
which  would  go  in  mitigation  of  the  damages  to  which  he  would  other- 
wise be  entitled  for  a  breach  of  the  contract.     It  seems  strange  that 
the  defendant,  after  renouncing  the  contract,  and  absolutely  declaring 
that  he  will  never  act  under  it,  should  be  permitted  to  object  that 
faith  is  given  to  his  assertion,  and  that  an  opportunity  is  not  left  to 
him  of  changing  his  mind.     If  the  plaintiff  is  barred  of  any  remedy 
by  entering  into  an  engagement  inconsistent  with  starting  as  a  courier 
with  the  defendant  on  the  Ist  June,  he  is  prejudiced  by  putting  faith 
in  the  defendant's  assertion :  and  it  would  be  more  consonant  with 
principle,  if  the  defendant  were  precluded  from  saying  that  he  had  not 
broken  the  contract  when  he  declared  that  he  entirely  renounced  it. 
Suppose  that  the  defendant,  at  the  time  of  his  renunciation,  had 
embarked  on  a  voyage  for  Australia,  so  as  to  render  it  physically 
impossible  for  him  to  employ  the  plaintiff  as  a  courier  on  the  continent 
of  Europe  in  the  months  of  June,  July,  and  August,  1852 :  according  to 
decided  cases,  the  action  might  have  been  brought  before  the  Ist  June ; 
bat  the  renunciation  may  have  been  founded  on  other  facts,  to  be  given  in 
*evidence,  which  would  equally  have  rendered  the  defendant's  r,|tggi 
performance  of  the  contract  impossible.     The  man  who  wrong-  ^ 
folly  renounces  a  contract  into  which  he  has  deliberately  entered  can- 
not justly  complain  if  he  is  immediately  sued  for  a  compensation  in 
damages  by  the  man  whom  he  has  injured  :  and  it  seems  reasonable  to 
allow  an  option  to  the  injured  party,  either  to  sue  immediately,  or  to 
wait  till  the  time  when  the  act  was  to  be  done,  still  holding  it  as  pros- 
pectively binding  for  the  exercise  of  this  option,  which  may  be  advan- 
tageous to  the  innocent  party,  and  cannot  be  prejudicial  to  the  wrong- 
doer.   An  argument  against  the  action  before  the  Ist  of  June  is  urged 
from  the  di£Sculty  of  calculating  the  damages :  but  this  argument  is 
equally  strong  against  an  action  before  the  Ist  of  September,  when  the 
three  months  would  expire.     In  either  case,  the  jury  in  assessing  the 
damages  would  be  justified  in  looking  to  all  that  had  happened,  or  was 
likely  to  happen,  to  increase  or  mitigate  the  loss  of  the  plaintiff  down 
to  the  day  of  trial.     We  do  not  find  any  decision  contrary  to  the  view 
we  are  taking  of  this  case.    Leigh  v.  Patterson,  8  Taunt.  540  (E.  C. 
L  R«  voL  4),  only  shows  that,  upon  a  sale  of  goods  to  be  delivered  at 
a  certain  time,  if  the  vendor  before  the  time  gives  information  to  the 
vendee  that  he  cannot  deliver  them,  having  sold  them,  the  vendee  may 
calculate  the  damages  according  to  the  state  of  the  market  when  they 
ought  til  have  been  delivered.     If  this  was  a  sale  of  specific  goods,  the 
action,  according  to  Bowdell  t;.  Parsons,  10  East,  859,  might  have  been 
brought  before  that  time,  as  soon  as  the  vendor  had  sold  and  delivered 
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them  to  another.     Phillpotts  v.  Evans,  6  M.  &  W.  475,t  was  a  siniil&f 
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case :  *and  the  only  question  there  was  as  to  the  mode  of  calcu- 
lating the  damages  on  a  breach  of  contract  for  the  sale  and  deli- 
very of  wheat ;  the  Court  very  properly  holding  that  the  plaintiff  was 
entitled  to  damages  according  to  the  state  of  the  market  when  the 
wheat  was  to  be  delivered ;  the  Court  professing  to  proceed  upon  the 
rule  laid  down  in  Startup  v.  Cortazzi,  2  C.  M.  &  R.  165,t  where  no 
question  arose  as  to  the  right  to  bring  an  action  before  the  stipulated 
day  of  delivery  on  a  renunciation  of  the  contract.  Parke,  B.,  whose 
dicta  are  entitled  to  very  great  weight,  certainly  does  say  in  Phillpotts 
V.  Evans,  5  M.  &  W.  477,t  with  reference  to  the  notice  by  the  defend- 
ants that  they  would  not  accept  the  com :  <«  I  think  no  action  would 
then  have  lain  for  the  breach  of  the  contract,  but  that  the  plaintiflb 
were  bound  to  wait  until  the  time  arrived  for  delivery  of  the  wheat,  to 
see  whether  the  defendant  would  then  receive  it."  But  the  learned 
Judge  might  suppose  that  the  notice  did  not  amount  to  a  renunciation 
of  the  contract ;  and,  if  he  thought  that,  after  such  a  renunciation,  the 
plaintiffs  were  bound  to  proceed  with  the  performance  of  the  contract 
on  their  part,  and  to  incur  expense  and  loss  in  tendering  the  wheat 
before  they  could  have  any  remedy  on  the  contract,  we  cannot  agree 
with  him.  In  Ripley  v.  M'Clure,  4  Exch.  345,t  it  is  said  that,  under 
a  contract  for  the  sale  and  delivery  of  goods,  a  refusal  to  receive  them 
at  any  time  before  they  ought  to  be  delivered  was  not  necessarily  a 
breach  of  the  contract ;  but  the  Court  intimated  no  opinion  upon  the 
question  whether,  there  being  a  contract  to  do  an  act  at  a  future  day,  if 
one  party  before  the  day  renounces  the  contract,  the  other  thereupon  has 
^^qo-i  *a  remedy  for  a  breach  of  the  contract.  And  they  held  that  a 
^  refusal  by  one  party  before  the  day  when  the  act  is  to  be  done, 
if  unretracted,  would  be  evidence  of  a  continual  refusal  down  to,  and 
inclusive  of,  the  time  when  the  act  was  to  be  done.  The  only  other  case 
cited  in  the  argument  which  we  think  it  necessary  to  notice  is  Planchi 
v.  Colburn,  8  Bing.  14  (E.  C.  L.  R.  vol.  21),  which  appears  to  be  an 
authority  for  the  plaintiff.  There  the  defendants  had  engaged  the  plain- 
tiff to  write  a  treatise  for  a  periodical  publication.  The  plaintiff  com- 
menced the  composition  of  the  treatise ;  but,  before  he  had  completed  it, 
and  before  the  time  when  in  the  course  of  conducting  the  publication  it 
would  have  appeared  in  print,  the  publication  was  abandoned.  The 
plaintiff  thereupon,  without  completing  the  treatise,  brought  an  action 
for  breach  of  contract.  Objection  was  made  that  the  plaintiff  could  not 
recover  on  the  special  contract  for  want  of  having  completed,  tendered, 
and  delivered  the  treatise,  according  to  the  contract.  Tindal,  C.  J.,  said: 
^'  The  fact  was,  that  the  defendants  not  only  suspended,  but  actually  put 
an  end  to,  '  The  Juvenile  Library ;'  they  had  broken  their  contract  with 
the  plaintiff."  The  declaration  contained  counts  for  work  and  labour: 
but  the  plaintiff  appears  to  have  retained  his  verdict  on  the  count  framed 
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on  the  special  contract,  thus  showing  that,  in  the  opinion  of  the  Court, 
the  plaintiff  might  treat  the  renunciation  of  the  contract  by  the  defend- 
ants as  a  breach,  and  maintain  an  action  for  that  breach,  without  con- 
sidering that  it  remained  in  force  so  as  to  bind  him  to  perform  his  part 
of  it  before  bringing  an  action  for  the  breach  of  it.  If  it  should  be  held 
that,  upon  a  contract  to  do  an  *aot  on  a  future  day,  a  renuncia-  r^/>qj^ 
tion  of  the  contract  by  one  party  dispenses  with  a  condition  to  be  ^ 
performed  in  the  meantime  by  the  other,  there  seems  no  reason  for 
requiring  that  other  to  wait  till  the  day  arrives  before  seeking  his  remedy 
by  action :  and  the  only  ground  on  which  the  condition  can  be  dispensed 
with  seems  to  be,  that  the  renunciation  may  be  treated  as  a  breach  of 
the  contract. 

Upon  the  whole,  we  think  that  the  declaration  in  this  case  is  sufficient. 
It  gives  us  great  satisfaction  to  reflect  that,  the  question  being  on  the 
record,  our  opinion  may  be  reviewed  in  a  Court  of  Error.  In  the  mean- 
time we  must  give  judgment  for  the  plaintiff. 

Judgment  for  plaintiff. 


The  QUEEN  on  the  prosecution  of  WHITTLE  and  ROBINSON,  v. 
The  Commissioners  of  Land  Tax  for  the  TOWER  DIVISION, 
MIDDLESEX.    June  25. 

The  duty  of  the  Commissioners  of  land  tax,  in  assessing  the  contributions  bj  the  sereral  parishes 
within  a  Division,  is  regulated,  not  bj  stat  38  G.  3,  o.  5,  s.  8,  but  by  stat  38  G.  3,  c  60,  s.  74 
(re-enaoted  by  stat  42  G.  3,  o.  116,  s.  180j,  which  treats  the  quota  payable  by  each  parish 
towards  making  up  the  amount  charged  on  the  Division  as  permanent  as  its  then  proportion 
to  the  other  parishes  of  the  Division. 

And  this  is  not  altered  by  any  later  enactment 

Where,  therefore,  such  quota  had,  up  to  the  year  1852,  been  unchanged  for  150  years,  it  was 
held  that  the  Commissioners  were  right  in  continuing  the  assessment  for  that  year  at  such 
quota,  although  the  result  was  that  an  unequal  poundage  was  levied  in  the  several  parishes. 

Mandamus,  directed  to  the  Commissioners  appointed  for  putting  in 
execution,  within  and  for  the  Tower  Division  in  Middlesex,  the  Act  of 
Parliament  passed,  &c.,  and  another  Act,  &;c.  (stat.  88  G.  8,  c.  5,  ''  for 
granting  an  aid  to  His  Majesty  bj  a  land  tax,  to  be  raised  in  Great 
Britain,  for  the  service  of  the  year  *1798;"  stat.  68  G.  8,  c.  r*/:.QK 
142,  (( to  explain  and  amend  several  Acts  relative  to  the  land  ^ 
tax ;"  stat.  42  G.  8,  c.  116,  <<  for  consolidating  the  provisions  of  the 
several  Acts  passed  for  the  redemption  and  sale  of  the  land  tax,  into 
one  Act,  and  for  making  further  provision  for  the  redemption  and  sale 
thereof,  &c. ;  stat.  6  G.  4,  c.  82,  <<  to  provide  for  the  application  of 
moneys  arising  in  certain  cases  of  assessments  for  land  tax  in  Great 
Britain ;"  stat.  4  &  5  W.  4,  c.  60,  « to  amend  the  laws  relating  to  the 
land  and  assessed  taxes,  and  to  consolidate  the  board  of  stamps  and 
taxes ;"  and  stat.  6  &  7  W.  4,  c.  97,  <<  for  continuing  and  making  per- 
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petual  the  duty  on  certain  oflBces  and  pensions.'*)  The  writ  recited 
that  that  part  of  Middlesex  which  in  the  first-mentioned  Act  is  described 
as  The  rest  of  the  county  of  Middlesex,  before  and  at  the  time  of  pass- 
ing that  Act  was,  and  from  thenceforth  continually  hitherto  hath  been, 
and  still  is,  divided  into  certain  Divisions,  respectively  chargeable  and 
charged  with  the  several  proportions  which  ought  to  be  charged  there- 
on respectively  for  and  towards  the  raising  and  making  up  of  the  whole 
sum,  pursuant  to  the  statutes  in  that  case,  &c«,  from  time  to  time 
charged  upon  that  part  of  Middlesex,  in  respect  of  the  sum  by  the  first- 
mentioned  Act  charged  upon  that  part  of  the  said  county ;  ^^  of  which 
said  Divisions  your  said  Tower  Division,  during  all  the  time  aforesaid, 
hath  been  and  still  is  one,  and  during  all  the  time  aforesaid  hath  con- 
sisted, and  still  does  consist,  of  divers  parishes  and  places,  which, 
during  all  the  time  aforesaid,  respectively,  have  been  and  still  are 
separately  assessed  to  the  land  tax  for  raising  in  each  such  'parish  and 
place  its  proportion  or  quota  of  the  amount  of  land  tax  from  time  to 
*6Qfil  ^^™®  charged  and  chargeable  on  the  whole  of  the  Tower  *Divi- 

^  sion,"  to  wit,  &c. :  the  writ  then  set  out  the  names  of  the 
parishes  and  places,  which  included  Christ  Church  and  Old  Artillery 
Ground.  That  the  total  amount  of  land  tax,  which  on  25th  March  last 
past,  and  from  thence  until  and  at  the  time  of  the  meeting  of  the  Com 
missioners  on  2d  April  last  past,  hereinafter  mentioned,  was  and  still 
is  chargeable  and  charged  upon  the  said  part  described  as  aforesaid  as 
The  rest  of  the  county  of  Middlesex,  amounts  to  107,602^  11«.  ld„ 
whereof,  during  all  the  time  last  aforesaid,  and  at  the  time  of  the  said 
meeting  on  2d  April  last  past,  the  proportion  chargeable  and  chargef^ 
on  the  said  division  amounted  and  amounts  to  29,9642. 15<.  0|c2.,  where- 
of 10,7402.  Is.  10|c2.,  during  all  the  time  last  aforesaid,  had  been  and 
is  redeemed.  That,  before  and  on  the  said  25th  March  last  past,  and 
from  thenceforth  continually  until  and  at  the  time  of  the  said  meeting, 
the  total  value  of  all  and  every  manors,  ftc,  and  all  other  yearly  profits, 
and  all  hereditaments  of  what  nature  or  kind  soever  they  be,  situate, 
lying  and  being,  happening  or  arising,  within  the  Tower  Division 
upon  which  the  land  tax,  during  all  the  time  last  aforesaid,  hath  been 
and  now  is,  pursuant  to  the  statutes  in  such  case,  &e.,  chargeable,  and  not 
redeemed  or  exonerated  during  all  the  time  last  aforesaid,  was  and  now 
is  472,4272.,  by  the  year,  being  the  aggregate  of  the  annual  values  of 
all  and  every  the  said  manors,  &c.,  and  all  other  yearly  profits,  and  all 
hereditaments,  &c.,  situate,  &c.,  within  the  Tower  Division,  then  and  now 
chargeable  as  aforesaid,  and  not  redeemed,  in  the  said  several  parishes 
and  places  respectively :  which  said  several  annual  values,  in  the  said 
parishes  and  places  respectively,  during  all  the  time  last  aforesaid,  were 
and  still  are  as  follows,  that  is  to  say :  the  said  parish,  &c.  (stating 
^Mll  '^'the  respective  values).     That  an  equal  taxation  and  assessment 

^  of  the  land  tax,  during  all  the  time  last  aforesaid,  and  now 
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chargeable  and  charged  upon  the  said  Division,  and  unredeemed,  made 
parsuant  to  the  statutes,  &c.,  within  the  said  Division,  and  within  every 
parish  and  place  therein  liable  to  be  assessed,  &c.,  would  cause  all  and 
every  the  said  manors,  &c.,  and  all  other  yearly  profits,  and  all  here- 
ditaments, &c.,  situate,  &c.,  within  the   Tower  Division,  respectively 
chargeable  thereto  as  aforesaid,  in  the  said  parishes  and  places  respect- 
ively, and  whereon  the  land  tax  has  not  been  redeemed,  to  be  taxed 
and  assessed  in  that  behalf  after  a  rate  not  exceeding  one  shilling  in 
the  pound  on  the  annual  value  thereof  respectively,  to  wit,  after  the 
rate  of  ten  pence  halfpenny  in  the  pound  on  the  annual  value  thereof 
respectively.     That  the  defendants  <«  arp  in  possession  of  certain  docu- 
ments purporting  to  be  assessments  of  land  tax  in  the  said  several 
parishes  and   places  in  the  said   Division,  in  certain   former  years, 
according  to  certain  quotas  and  proportions;  and  that  the  said  last 
mentioned  quotas  and  proportions,  when  taken  in  computation  to  be  the 
quotas  and  proportions  of  the  assessments  of  land   tax  on  the  said 
several  parishes  and  places  for  the  year  commencing  on  the  25th  day 
of  March  now  last  past,  cause  the  land  tax  chargeable  and  charged  on 
Uie  said  Division  as  aforesaid  to  be  unequally  taxed  and  assessed, 
vithin  the  said  Division  and  within  every  parish  and  place  therein  liable 
to  be  assessed  as  aforesaid ;  that  is  to  say,"  &c.,  stating  the  rates  in  the 
pound  in  the  several  parishes  and  places,  which  varied  from  6(2.  to  28. 
Id.  in  the  pound,  and  amounted  to  1«.  Sd.  in  Christ  Church  and  to  2«. 
2d.  in  Old  Artillery  Ground,  <<on  the  several  annual  values  of  the 
respective  manors,"  &c.,  "and  all  other  yearly,"  &c.,  "and  all  r^f^q,^ 
*other  hereditaments,"  &c.,  "situate,"  &c.  "within  the  said  '- 
Tower  Division,"  "and  whereon  the  land  tax  had  not  been  redeemed." 
That  the  Commissioners  did,  on  2d  April  last  past,  duly  meet  for  the 
purpose  of  doing  all  such  things  as  should  be  requisite,  pursuant  to  the 
statutes,  for  taxing  and  assessing  the  proportions  of  land  tax  charge- 
able on  the  said  Division  for  the  year  commencing  25th  March  last  past, 
and  well  knew  the  aforesaid  amounts,  values,  calculations  and  premises, 
and  had  notice  thereof,  and  knew  the  same  to  be  true,  and  were  then 
and  there  requested  by  Joseph  Ledgold  Whittle,  on  behalf  of  himself 
and  the  other  inhabitants  of  Christ  Church,  chargeable  to  the  land  tax 
within  the  Division,  and  by  Thomas  Robinson,  on  behalf,  &c.  (in  respect 
of  Old  Artillery  Ground),  "  to  cause  the  said  proportion  of  land  tax 
then  chargeable  and  charged  on  the  said  Division  as  aforesaid  to  be 
then  and  there  equally  taxed  and  assessed  within  the  said  Division,  and 
within  every  parish  and  place  therein  liable  to  be  assessed  as  aforesaid, 
according  to  the  best  of  your  judgments  and  discretion,  pursuant  to  the 
statutes  in  such  case,"  &c.   But  that  the  Commissioners  present,  disre- 
garding the  statutes,  &c.,  did  not  cause,  &c.,  "but  then  and  there  wholly 
refused  and  neglected  so  to  do,  or  to  exercise  any  judgment  or  discre- 
tion whatsoever  for,  in,  or  towards  the  causing  the  said  proportions  of 
VOL.  II. — 54  2n2 
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land  tax  to  be  equally  taxed  or  assessed  within  the  said  Division,  and 
within  every  parish  and  place  therein  liable  to  be  assessed  as  aforesaid: 
but,  on  the  contrary  thereof,  did  then  and  there,  under  colour  of  the 
said  former  assessments  and  quotas,  by  certain  pretended  assessments, 
then  and  there  made  contrary  to  the  form  of  the  statutes  in  such  case/* 
ko.y  <(  assume  to  cause  the  said  proportions  of  land  tax,  then  charged 
*MQ1  on  the  said  ^Division  as  aforesaid,  to  be  taxed  and  assessed 

-'  within  the  said  Division,  and  within  every  parish  and  place 
therein  liable  to  be  assessed  as  aforesaid,  according  to  the  quotas  and 
proportions  of  the  said  assessments  for  former  years,  without  any 
regard  to  or  consideration  of  the  annual  or  other  value  for  the  time 
then  being  of  the  manors,"  &c.,  «  and  all  other  yearly,"  &c.,  "  and  all 
other  hereditaments,"  &c.,  «<  situate,"  &c.,  <«  within  the  said  Tower 
Division,  then  respectively  chargeable,"  ic,  <<  and  whereon  the  land 
tax  then  had  not  been  redeemed,"  &c.,  <<in  the  said  several  parishes," 
&c. :  the  Commissioners  well  knowing  that  by  the  said  pretended 
assessments  they  caused  the  proportions  to  be  unequally  taxed  and 
assessed.  And  that  the  Commissioners  hitherto  neglected  and  refused, 
and  still,  &c.,  to  cause  the  proportions,  &c.,  to  be  equally  taxed  and 
assessed,  to  the  damage  of  divers  inhabitants  rateable  to  the  land  tax 
within  the  Division :  <'  as  We  have  been  informed  by  the  complaint" 
of  J.  L.  Whittle,  an  inhabitant  of  Christ  Church,  charged  in  respect 
of  a  house  there,  and  of  T.  Robinson,  an  inhabitant  of  Old  Artillery 
Ground,  charged  in  respect  of  a  house  there.  The  writ  then  com* 
manded  the  Commissioners  to  meet,  <'  and  cause  the  proportion  of  land 
tax  charged  on  the  said  Division  to  be  equally  taxed  and  assessed  within 
the  said  Division,  and  within  every  parish  and  place  therein  liable  to  be 
assessed  as  aforesaid,  according  to  the  best  of  your  judgments  and  dis- 
cretion, pursuant  to  the  statutes  in  such  case,"  &c.,  c«for  the  year 
commencing"  25th  March,  1852 :  and  to  enter  an  adjournment  if  neces- 
sary, and  do  other  things  requisite,  « in  order  that  the  said  proportions 
of  land  tax  charged  on  the  said  Division  may  be  equally  taxed  and 
assessed:"  or  show  cause,  &c. 
*70ni       ^Return.     That  certain  Commissioners  (named)  met  for  patting 

-'  into  execution  the  Acts  of  Parliament,  &c.  That  the  proportion 
of  land  tax  chargeable  on  the  Division,  to  be  raised  for  the  year  com- 
mencing 25th  March,  1852,  after  allowing  for  so  much  as  was  redeemed, 
amounted  to  19,246Z.  8«.  S^d.  That  a  major  part  of  the  Commissioners 
present  (named),  ''after  due  deliberation  and  consideration  had  and  held 
at  the  said  meeting,  for  the  purpose  of  and  with  a  view  to  cause  the  said 
last-mentioned  sum  to  be  equally  taxed  and  assessed  within  the  said 
Division,  and  upon  all  the  several  parishes  and  places  within  the  said 
Division,  did,  according  to  the  best  of  our  judgment  and  discretion,  canse 
to  be  charged,  taxed,  and  assessed,  within  the  said  Division,  that  sam 
upon  the  said  several  parishes  and  places  within  the  said  Division,  as  by 
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the  statutes,"  &c.,  "  in  the  several  sums,  quotas,  and  proportions  follow- 
ing" (stating  them).  '^  Which  said  several  sums,  quotas,  and  proportions, 
so  charged  upon  the  said  several  parishes  and  places  within  the  said 
Division,  respectively,  are  and  constitute  an  equal  taxing  and  assessment 
of  the  said  sum  of  19,246Z.  8«.  8^d.,  within  the  said  Division,  and  in 
the  said  several  parishes  and  places  within  the  said  Division,  respectively, 
according  to  the  best  of  the  judgment  and  discretion  of  us,  the  said 
Commissioners,  according  to  the  true  intent  and  meaning  of  the  statutes 
in  such  case,"  &c.,  for  the  said  year  commencing,  &;c.  And  that  the 
Commissioners,  "in  pursuance  of  the  said  assessments,  did  give  the 
several  sums  so  charged  and  assessed  on  the  said  several  parishes  in 
charge  to  the  assessors  of  the  said  several  parishes,  respectively,  in 
manner  and  form  by  the  said  statutes  prescribed."  And,  by  reason  of 
the  premises,  the  Commissioners  have  not  met,  &c.  ^ 

♦Plea.  That  the  Commissioners  did  not,  according  to  the  best  r^^^^ 
of  their  judgment  and  discretion,  cause  to  be  charged,  &c.,  the  ^ 
proportion  of  land  tax  stated  to  amount  to  19,2462.  Ss.  8^d.,  upon,  &c., 
in  manner  and  form,  &c.  And  that  the  sums,  quotas,  and  proportions, 
so  charged,  as  in  the  return  alleged,  upon  the  several  parishes,  &c.,  are 
not  and  do  not  constitute  an  equal  taxing,  &c.,  of  the  19,2462.  3«.  8^(2., 
according  to  the  best  of  the  judgment,  &c. ;  in  manner  and  form,  &c. 
Conclusion  to  the  country.    Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  Middlesex  Sittings 
after  Michaelmas  Term,  1852,  a  special  verdict  was  found,  the  material 
facts  of  which  were  as  follows. 

Immediately  after  the  passing  of  the  Land  Tax  Act,  4  W.  &  M.  c. 
1,  that  part  of  Middlesex  described  in  stat.  88  Q.  8,  c.  5,  as  The  rest 
of  the  county  of  Middlesex  was,  and  thence  continually  has  been,  and 
still  is,  divided  into  Divisions  respectively  chargeable  and  charged  with 
the  several  proportions  which  ought  to  be  charged  thereon  respectively 
towards  making  up  the  whole  sum,  pursuant  to  the  several  Land  Tax 
Acts  from  time  to  time,  charged  upon  that  part  of  Middlesex,  the  Tower 
Division  being  one,  and  consisting  of  the  parishes  and  places  named  in 
the  writ.  And  the  Commissioners,  during  all  the  time  aforesaid,  have 
caused  the  amount  fi  oOi.  time  to  time  assessed  on  the  whole  Division  to 
be  assessed  within  the  Division  by  assessing  within  each  parish  a  sepa- 
rate amount,  so  that  the  several  sums  amounted  to  the  whole  sum  assess- 
ed on  the  Division,  together  with  authorized  incidental  expenses.  And 
that,  <(with  occasional  fractional  variations  of  no  moment,  the  said 
several  sums,  so  from  time  to  time  assessed  as  '''aforesaid,  within  r^rrr^q 
the  said  several  parishes  and  places  respectively,  have,  in  each  ^ 
and  every  year,  for  which  such  assessment  as  aforesaid  was  made  on 
the  said  Division,  since  the  first  assessment  thereof,  under  the  first  of 
the  said  Land  Tax  Acts,  borne  the  same  relative  proportions  each  of 
them  to  the  whole  sum  at  such  respective  times  assessed  upon  the  said 
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Division."  That  the  amount  of  land  t£ix,  which  on  25th  March,  1852, 
was  chargeable  upon  that  part  of  Middlesex,  was  107,602Z.  11«.  7A; 
and  the  proportion  chargeable  to  the  Tower  Division  was  29,964/.  loi. 
Q\d,y  and,  after  allowing  for  so  much  as  was  redeemed,  was  19,246/. 
8«.  Z\d.  That  the  Commissioners,  at  the  time  of  their  meeting,  «were 
and  still  are  in  the  possession  of  certain  documents,  being  assessmenta 
of  land  tax  in  the  said  several  parishes  and  places  in  the  said  Tower 
Division,  for  each  and  every  year,  from  the  year  1693  down  to  the  year 
1851 :  and  that  such  assessments  were  made  according  to  certain  pro- 
portions, being  the  proportions  in  this  behalf  before  mentioned :  and 
that  the  said  proportions,  when  taken  in  computation  as  and  for  the 
proportions  of  land  tax  to  be  assessed  on  the  said  several  parishes  and 
places  for  the  year  commencing  the  25th  day  of  March,  a.  d.  1852, 
caused  the  land  tax  chargeable  and  charged  on  the  said  Division  to  be 
unequally  taxed  and  assessed  within  the  said  Division,  and  within  every 
parish  and  place  therein  liable  to  be  assessed  as  aforesaid:  that  is  to  say, 
according  to  and  at  the  several  rates  in  the  said  writ  of  mandamus  in  that 
behalf  respectively  within  mentioned  and  enumerated,  and  therein  com- 
plained of."  They  were  then  set  out.  That  the  proportions  mentioned  m 
the  writ  as  causing  an  unequal  assessment,  <'  have  been  uniformly  and 
*70^1  ^continuously,  and  without  change  or  alteration,  charged,  taxed, 
-*  and  assessed  upon,  and  levied  and  paid  by,  the  several  parishes, 
and  places  respectively  within  the  said  Divisions,  so  liable  as  aforesaid, 
as  and  for  the  proportions  of  land  tax  chargeable  upon  and  payable  by 
such  several  parishes  and  places,  during  each  and  every  one  hundred 
and  fifty  years  next  before,  and  ending  with  the  25th  day  of  March. 
A.  n.  1852."  That  the  Commissioners  met  on  2d  April,  1852,  for  the 
purpose  of  doing  all  things  requisite,  pursuant  to  the  statutes,  for  tax- 
ing and  assessing  the  proportions  for  the  year  commencing  25th  March, 
1852,  and  had,  at  the  time,  notice  and  information  of  the  premises,  and 
were  required,  by  the  persons  mentioned  in  the  writ,  <<  to  cause  the  said 
proportion  of  land  tax,  chargeable  and  charged  in  the  said  Tower 
Division,  to  be  equally  taxed  and  assessed  within  the  said  Division,  and 
within  every  parish  and  place  therein  liable  to  be  assessed  as  aforesaid, 
according  to  the  best  of  their  judgments  and  discretion,  pursuant  to  the 
statutes  in  that  case  made  and  provided/'  «<  That  the  said  Commis- 
sioners, so  assembled  as  aforesaid,  had,  long  before  and  at  the  time  of 
the  said  meeting,  full  and  ample  materials  to  enable  them,  the  said 
Commissioners,  at  the  said  meeting,  to  cause  the  proportion  of  land  tax 
charged  on  the  said  Division  to  be  equally  taxed  and  assessed  within 
the  said  Division,  and  within  every  parish  and  place  therein  respectively. 
And  the  said  Commissioners  did,  at  the  said  meeting,  take  into  consid- 
eration and  deliberate  upon  the  question,  Whether,  in  making  their 
assessments  of  land  tax  for  the  said  Division,  and  the  said  several 
parishes  and  places  therein,  for  that  year,  they  were  bound  in  law  to 
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adhere  to  the  proportions  '^'assessed,  within  the  said  Division  and  r^^jf^s 
within  the  said  several  parishes  and  places,  by  the  said  old  assess-  ^ 
ments,  or  were  bound  to  make  the  said  assessments  for  that  year  accord- 
ing to  the  altered  and  then  existing  values  of  the  several  lands,  tene- 
ments, and  hereditaments,  subjects,  matters  and  things,  liable  to  be 
taxed  and  assessed  in  that  behalf,  in  each  such  parish,  and  place,  rela- 
tively to  each  other.     And,  upon  such  consideration  and  deliberation 
had,  the  said  Commissioners  did  then  and  there  decide  that  they  were 
bound  in  law  by  the  old  assessments,  and  did  then  and  there  resolve  to 
abide  by  and  adhere  to  the  said  old  assessments,  without  regard  to  the 
relative  value  of   the  property  within  the  parishes  constituting  the 
Division  at  the  time  of  making  their  assessment  for  the  year  commenc- 
ing the  25th  day  of  March,  A.  D.  1852.     And  the  said  Commissioners, 
in  accordance  with  their  said  resolution,  did  cause  the  said  sum  of 
19,2462.  8«.  3|d.9  so  chargeable  as  aforesaid  within  and  upon  the  said 
Division,  to  be  taxed,  charged,  and  assessed,  within  the  said  Division, 
and  the  several  parishes  and  places  in  the  same,  upon  the  several  lands, 
tenements,  and  hereditaments,  subjects,  matters,  and  things  liable  to  be 
BO  taxed  and  assessed,  in  each  such  parish  and  place  within  the  said 
Division,  in  the  several  sums  and  proportions  following :"  the  sums  and 
proportions  were  then  set  out.     And  those  sums,  quotas,  and  propor- 
tions <<  were  and  are  the  correct  sums,  quotas,  and  proportions,  in  that 
behalf  to  be  assessed,  if  such  sums,  quotas  and  proportions  ought  in 
law  to  have  been  calculated  according  to  the  said  old  assessments ;  but 
that  the  charging  and  taxing  upon  the  said  several  parishes  and  places 
within  the  said  Division  of  the  said  several  *8ums,  quotas,  and  r^jr^i- 
proportions,  so  charged,  taxed,  and  assessed  as  aforesaid,  does  ^ 
not  constitute,  nor  is  the  same,  an  equal  taxing,  charging  or  assessment 
of  the  said  sum  of  19,246Z.  3«.  3}i.,  nor  of  the  said  sum  of  29,9647. 
l08.  0|(2.,  within  the  said  Division  and  within  the  said  several  parishes, 
and  places,  upon  the  said  several  lands,  tenements,  and  hereditaments, 
sabjects,  matters,  and  things  therein  liable  to  be  charged  and  assessed 
to  the  land  tax  according  to  the  relative  values  thereof  as  between  those 
parishes,  respectively,  in  reference  to  one  another,  on  the  25th  day  of 
March,  A.  D.  1852.      And  that,  except  as  aforesaid,  and  except  in 
adhering  to  and  abiding  by,  and  so  as  aforesaid  deciding  and  determin- 
ing, in  the  exercise  of  their  judgment  and  discretion,  to  adhere  to  and 
abide  by  the  said  old  sums,  quotas,  and  proportions,  and  in  taxing  and 
assessing,  and  deciding  and  determining  to  tax  and  assess,  the  said 
several  parishes,  and  places  within  the  said  Division,  according  and  with 
reference  to  the  said  old  sums,  quotas,  and  proportions,  and  to  them 
only,  the  said  Commissioners  did  not,  at  their  said  meeting,  use  or 
exercise  any  judgment  or  discretion,  with  reference  to  the  taxing, 
charging,  and  assessing  of  the  said  sum  of  19,2462.  8«.  8^d.,  or  the 
said  sum  of  29,9642. 15«.  OJd.,  within  the  Tower  Division,  aod  tho  said 
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several  parishes,  and  places  within  the  same."  <<That  the  said  charg- 
ing, taxing,  and  assessment,  so  made  by  the  said  Commissioners  at  their 
said  meeting,  was  so  made  bj  them  honestly,  and  bon&  fide,  and  under 
the  supposition  that  the  same  was  lawfully  made  according  to  the  true 
construction  of  the  statutes  in  such  case  made  and  provided.  Bnt 
whether,"  &c.  (leaving  the  issue  to  the  Court.) 

♦7061  *^^^  ^5*8®  ^*8  twice  argued,  namely  in  Easter  (a)  and  Trinity(i) 
•^  Terms,  1868,  by  Watson  for  the  Crown,  and  Sir  F.  Thesiger  for 
the  defendants.  The  points  insisted  upon  will  sufficiently  appear  from 
the  judgment.  Reference  was  made  to  the  case  of  the  Westminster  Land 
Tax  Commissioners,  Parker,  74,  Regina  v.  Commissioners  of  Land  Tax, 
16  Q.  B.  381  (E.  C.  L.  R.  vol.  71),  Williams  v.  Pritchard,  4  T.  R.  2, 
Perchard  v.  Heywood,  8  T.  R.  468,  Ward  v.  Const,  10  B.  &  C.  635  (E. 
C.  L.  R.  vol.  21).  Our.  adv.  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court 

This  mandamus,  reciting  that  the  assessments  to  the  land  tax  on  the 
parishes  and  places  within  the  Tower  Division  were  unequal  in  propor- 
tions varying  from  6(2.  in  the  pound  to  28.  Id.  in  the  pound,  commanded 
the  Commissioners  for  that  Division  to  cause  the  land  tax  charged  therein 
to  be  equally  assessed  in  those  parishes  and  places.     The  return  stated 
that  the  proportions  complained  of  were  in  the  judgment  of  the  Commis- 
sioners according  to  law.     And  the  verdict  finds  that  the  assessments  to 
the  land  tax  on  those  parishes  and  places  have  been  in  those  proportions 
from  the  year  1693  to  the  present  time.     And  so  the  question  is  raised, 
Whether  those  proportions  are  contrary  to  law. 
♦7071      "^^^        prosecutors,  it  was  argued  that  the  duty  of  *the  Com- 
^  missioners  is  regulated  by  stat.  38  G.  3,  c.  5,  s.  8,  commanding 
them  to  cause  the  sums  fixed  for  their  Divisions  to  be  equally  assessed 
within  the  parishes  or  places  therein,  according  to  the  best  of  their  jadp 
ment ;  that  they  had  knowingly  caused  those  sums  to  be  unequally  ^ 
sessed  within  those  parishes  and  places,  contrary  to  the  statute ;  and  that 
they  were  not  justified  in  thus  violating  a  clear  enactment  by  the  usage 
stated  in  the  verdict.    But  we  are  of  opinion  that  this  argument  fails,  or 
the  ground  that  the  duty  of  the  Commissioners,  in  causing  the  districts 
of  their  Divisions  to  be  assessed,  is  not  regulated  by  stat.  38  G.  3,  c.  5, 
s.  8,  granting  an  aid  under  the  name  of  land  tax  for  the  year  1798,  bat 
by  stat.  38  6.  3,  c.  60,  making  perpetual  a  part  of  that  land  tax  so 
granted  for  a  year,  and  efildcting  a  change  both  in  the  nature  of  the  tax 
and  in  the  mode  of  assessing  it. 

In  support  of  this  opinion,  we  proceed  to  show :  1st,  the  nature  of 
the  land  tax  under  stat.  38  G.  8,  c.  5,  and  then  the  change  made  bj 
Btat.  38  G.  3,  c.  60,  and  the  other  statutes  made  in  furtherance  thereof. 

By  stat.  4  W.  &  M.  c.  1,  the  Parliament  granted  an  aid  of  4«.  in  tiie 

(a)  May  4.    Before  Lord  Campbell,  C.  J.,  Wightmao,  Erie  and  OromptoUi  Ji. 
(h)  June  11.    Before  the  same  Jndgei. 
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pound  upon  all  property ;  which,  for  our  present  purpose,  we  class  under 
the  heads  of  personal  property,  salaries  and  land :  and  provisions  were 
made  for  the  effective  assessment  of  these  three  kinds  of  property. 
Under  these  provisions  the  kingdom  became  parcelled  into  Divisions  for 
which  separate  commissioners  acted ;  and  these  Divisions  became  par- 
celled into  parochial  and  other  Districts,  for  which  separate  assessors 
acted.  And,  in  this  judgment,  we  have  thought  it  best  to  use  <<  Divi- 
sion" and  «  District"  to  denote  these  meanings ;  for  we  have  felt  that 
the  want  of  two  such  terms  in  the  ^statutes  on  this  subject  has  r^c'-Ao 
made  the  subject  less  clear  than  it  might  be.  Under  stat.  4  W.  ^ 
&  M.  c.  1,  the  assessments  for  the  Districts,  showing  the  quota  to  be 
paid  by  each,  were  to  be  returned  by  the  assessors  to  the  commissioners; 
and  the  commissioners  were  to  make  duplicate  copies  of  all  the  assess- 
ments in  their  Division,  one  for  the  Receiver  General  and  one  to  be 
returned  to  the  Remembrancer  in  the  Exchequer,  showing  the  quota  to 
be  paid  by  the  Division  and  the  quota  to  be  paid  by  each  District  of 
the  Division ;  the  aggregate  of  the  quotas  for  the  Divisions  giving  the 
total  produce  of  the  tax. 

In  the  early  part  of  this  reign,  grants  of  aids  were  repealed,  varying 
slightly  in  name  and  form,  the  inappropriate  name  of  land  tax  not  at 
first  appearing  in  the  title  of  the  Acts,  and  the  form  at  first  being  for 
a  pound  rate  on  all  the  rateable  subjects.  Ultimately  these  grants 
resulted  in  an  annual  grant  of  affixed  sum,  called  <<an  aid  by  a  land 
tax."  That  sum  was  charged  by  the  statute  in  fixed  proportions  upon 
the  different  Divisions ;  and  these  proportions  appear  to  have  been 
taken  from  the  duplicates  of  the  assessments  returned  under  stat.  4  W. 
4  M.  c.  1. 

We  find  no  enactment  dividing  the  fixed  proportion  of  the  Division 
in  fixed  proportions  among  the  Districts  thereof,  so  as  to  give  a  statuta- 
ble sanction  to  the  usage  in  that  respect,  which  is  found  by  the  verdict 
to  have  been  followed  from  1693  to  the  present  time  in  this  Division. 
On  the  contrary,  the  commissioners  are  directed  to  cause  the  fixed  pro- 
portion for  the  Division  to  be  levied  by  causing  the  personalty  and  the 
salaries  to  be  assessed  in  each  District  at  four  shillings  in  the  pound, 
and  the  land  in  each  District  to  be  so  assessed,  by  an  equal  '''pound 
rate,  as  that  the  produce  of  the  rate  on  the  land^  when  added  to 
the  produce  of  the  other  rate  of  four  shillings  in  the  pound,  should  make 
up  the  fixed  proportion  for  the  Division.  It  is  obvious  that,  if  this 
direction  had  been  followed,  the  amount  to  be  charged  on  the  land  was 
contingent  on  the  annual  produce  by  the  other  rate ;  and  that,  as  the 
value  of  personal  property  and  salaries  increased,  the  amount  to  be 
raised  from  the  land  would  be  lessened  and  might  entirely  cease. 

Stat.  38  G.  3,  c.  5,  is  in  the  accustomed  form :  and  the  direction  to 
the  commiasioners  for  assessing  is  to  the  effect  contended  for  by  the 
prosecutors:  and  that  direction  does  not  seem  to  support  the  usage 
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which,  according  to  the  verdict,  has  prevailed  in  this  Division  frou 
1693  to  the  present  time.  That  usage  may  be  accounted  for :  because, 
for  some  years  after  1693,  an  effective  valuation  in  that  year  would 
remain  substantially  correct ;  and,  after  those  years,  the  usage  may 
have  remained  unquestioned,  or  been  preferred  to  an  annual  valuation 
and  assessment  founded  thereon.  In  our  present  judgment,  it  is  not 
necessary  to  decide  on  the  origin  or  the  legality  of  this  usage :  but  the 
law  for  assessing  to  the  land  tax,  and  the  mode  of  executing  that  law 
prevailing  in  1798,  should  be  understood  for  the  sake  of  understanding 
the  change  introduced  in  that  year  by  stat.  88  6.  3,  e.  60,  to  the  con- 
iideration  of  which  we  now  proceed. 

The  object  of  the  Legislature,  in  passing  this  statute,  was  to  support 
the  public  credit  by  making  a  part  of  the  national  debt  a  charge  upon 
me  land.  The  statute  passed  in  June,  1798,  while  the  assessments 
under  stat.  38  G.  3,  c.  5,  were  in  the  course  of  being  made ;  for  by  that 
4^7101  °^^^^^®  ^^^  process  for  assessing  is  to  begin  after  *the  30th  of 

-^  April,  1798,  and  the  duplicates  of  the  completed  assessments 
are  to  be  returned  by  the  8th  of  August,  1798 :  the  assessors  of  the 
Districts  are,  by  this  statute,  directed  to  divide  their  assessments. 
Thus,  in  the  course  of  formation  into  the  three  heads  of  property  before 
mentioned,  namely,  personalty,  salaries  and  lands,  so  much  of  the  assess- 
ment for  that  year  as  should  charge  the  land  is  made  a  perpetual  charge 
thereon,  subject  to  redemption  in  th^  manner  and  with  the  limitations 
explained  more  particularly  after  we  have  considered  the  effect  of  this 
process  on  the  two  other  heads  of  property  subject  to  assessment.  As 
the  land  was  before  subject  to  a  contingent  amount,  depending  upon 
the  produce  from  the  other  sources,  and  would  for  the  future  be  charged 
with  a  fixed  sum,  it  became  necessary  to  alter  the  mode  of  charging 
those  other  sources  in  the  future  annual  grants  of  a  tax  on  them.  And 
accordingly  we  find,  in  stat.  39  G.  8,  c.  8,  passed  in  December,  1798, 
for  granting  the  tax  on  those  heads  for  1799,  that  the  commissioners 
are  no  longer  directed  to  apportion  the  fixed  proportion  for  their  Division 
among  the  Districts,  and  to  cause  the  proportion  for  each  District  to 
be  levied  by  a  rate  of  four  shillings  in  the  pound  on  the  personalty  and 
salaries,  and  the  residue  on  the  land:  but,  the  assessments  of  the 
Districts  for  1798,  under  stat.  38  G.  3,  c.  5,  being  assumed  to  be  divided 
under  the  heads  of  lands,  personalty,  and  salaries,  and  the  quota  in 
that  assessment  for  each  District  upon  land  to  be  disposed  of  by  stat. 
88  G.  8,  c.  60,  then  the  quota  in  the  same  assessment  for  each  District 
upon  personalty  is  taken  to  be  a  fixed  quota  for  that  District  under 
that  head,  and  is  to  be  levied,  not  by  a  tax  of  four  shillings  in  the 
pound,  but  by  an  equal  pound  rate  upon  that  District,  sufficient  to  raise 
*7in  *^**  ^^ed  quota.     *And,  with  respect  to  the  quota  for  salaries 

J  in  the  assessment  1798  for  each  District,  the  District  is  dis- 
charged therefrom  ;  but  the  salaries  are  to  be  charged  where  the  office 
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is  eiecated  at  a  rate  not  less  than  the  rate  in  the  assessment  of  1798 ; 
and  some  annuities  under  this  head,  payable  at  the  Exchequer,  are 
made  liable  to  four  shillings  in  the  pound  at  the  place  of  payment. 
This  arrangement,  fixing  a  quota  for  each  District  in  respect  of  per- 
flonaltj,  is  enacted  by  the  earlier  sections  of  the  statute.  And  sect.  8 
provides  for  a  deficiency  in  the  collection,  from  inability  to  pay,  or  from 
mistake  or  otherwise,  by  giving  the  commissioners  a  power  to  make  a 
reassessment  on  the  place  in  which  the  defect  occurs  as  shall  seem 
agreeable  to  justice :  and  it  is  also  provided  that  the  assessment  is  not 
to  exceed  four  shillings  in  the  pound.  It  is  thus  apparent  that  the 
Legislature,  after  stat.  38  G.  8,  c.  60,  treated  the  fixed  proportion  of 
the  Division  as  apportioned  among  the  Districts  thereof  in  a  fixed  quota 
for  each  District.  In  respect  of  personalty  it  ^\so  treated  the  quota 
theretofore  assessed  on  each  District  in  respect  of  salaries  as  in  one 
sense  fixed ;  for  it  transferred  that  charge  from  the  District  to  the 
place  of  the  office,  and  so  exempted  the  District  therefrom.  And  thus 
the  duty  imposed  on  the  qommissioners,  by  stat.  38  6.  8,  c.  5,  as  to 
cansing  personalty  and  salaries  to  be  equally  assessed  throughout  the 
Districts  of  their  Divisions,  was  at  an  end ;  and  the  quota  for  each 
District  as  to  personalty,  under  stat.  39  G.  3,  c.  8,  became  fixed  by 
reference  to  the  assessment  for  1798,  nearly  to  the  same  extent  as  the 
quota  for  each  Division  bad  become  fixed  by  reference  to  the  assessment 
under  stat.  4  W.  &  M.  c.  1. 

We  are  thus  brought  to  the  point  governing  the  ^present  case :  r^^r^o 
namely,  the  duty  of  the  commissioners,  after  stat.  88  G.  3,  c.  60,  ^ 
in  respect  of  causing  the  lands  of  their  Division  to  be  assessed  to  the 
land  tax  on  land. 

The  prosecutors  contend  that  their  duty  remained  as  it  was  enacted 
hj  stat.  38  G.  3)  c.  5,  to  cause  so  much  of  the  fixed  proportion  for  the 
Division  a^  was  charged  on  land  to  be  assessed  equally  by  rates  on  all 
the  lands  of  the  several  Districts  of  the  Division.  But  it  appears  to 
OS  that  stat.  38  G.  3,  c.  60,  created  a  fixed  quota  to  be  raised  from  the 
land  of  each  District,  and  that  the  sections  we  are  about  to  mention 
produce  that  effeot. 

By  sect.  1  it  was  enacted  that  the  several  and  respective  sums  charged, 
by  virtue  of  stat.  38  G.  3,  c.  5,  on  the  Divisions  .of  Great  Britain,  in 
respect  af  the  lands  therein,  for  one  year,  should  continue  and  be  raised 
yearly  for  ever,  subject  to  redemption.  If  the  effect  of  this  section 
had  not  be^n  altered  by  those  thftt  .follow,  a  quota  would  have  been 
fixed  for  ^eb  estate  which  formed  the  subject  of  a  separate  charge  in 
the  ASses8in(snt.fQr  1798.  By  sect.  2  personalty  and  officers  are  exempted 
from  the  operation  of  that  Act.  By  sect.  3  the  sums  charged  or  to  be 
charged  in  the  assessments  then  being  made,  under  stat.  88  G.  3,  c.  5, 
on  personalty  and  offices  are  to  be  separated  and  divided  from  the 
remainder  of  the  moneys  charged  in  the  assessment  for  each  District, 
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and  are  to  be  so  returned  in  the  duplicates  of  such  assessments  to  be 
transmitted  by  the  commissioners  to  the  Exchequer.  By  sect.  8  it  wu 
made  lawful  for  the  commissioners  to  contract  with  persons  having  a 
preference,  as  owners  or  otherwise,  in  respect  of  any  lands,  for  the 
redemption  of  the  land-tax  charged  thereon,  according  to  the  assess- 
ment made  or  to  be  made  under  stat.  88  G.  8,  c.  5.  This  power  of 
♦71^1  redemption  applies  to  the  quota  charged  *upon  the  particular 

■^  lands,  the  subject  of  the  contract.  By  sect.  68  it  was  enacted 
that,  after  25th  March,  1799,  the  commissioners  might  sell  to  persons 
not  entitled  to  any  such  preference  the  whole  or  any  part  of  the  land- 
tax  remaining  unsold.  This  again  applies  to  the  quota  for  each  particu- 
lar estate  in  the  assessment  for  1798.  Then,  by  sect.  74,  it  is  enacted 
that  the  whole  of  the  land-tax  charged  on  any  District  shall,  notwith- 
standing the  discharge  of  any  part  thereof,  continue  to  be  inserted  in 
the  certificate  of  assessment  to  be  signed  by  the  commissioners  of  land- 
tax,  so  long  as  any  part  of  the  proportion  of  land-tax  charged  in  such 
District  shall  remain  payable;  and  that  all  lands  that  shall  not  be 
exonerated  by  virtue  of  this  Act  from  the  land-tax  shall  continue  subject 
to  a  new  yearly  assessment,  by  an  equal  rate,  according  to  the  annual 
value,  not  exceeding  four  shillings  in  the  pound ;  and  that  such  part  of 
the  said  land-tax  which  shall  remain  payable  as  aforesaid  in  any  Dis- 
trict shall  be  levied  in  the  same  manner  as  if  the  lands  charged  with 
the  land-tax  so  remaining  payable  as  aforesaid  formed  an  entire  District, 
and  according  to  such  methods  as  are  prescribed  by  the  Act  of  the  pre- 
sent sessions  with  respect  to  the  quota  of  each  District.  It  is  under 
this  section,  which  is  re-enacted  by  stat.  42  G.  8,  c.  116,  s.  180,  that 
the  commissioners  act  in  causing  the  yearly  assessment  to  the  land-tax 
on  land  to  be  made ;  and  their  duty  is  created  and  regulated  thereby : 
and  the  section,  in  our  understanding  of  it,  directs  that  the  quota  for 
the  land  of  the  District  on  the  assessment  of  1798  made  for  that  year 
under  stat.  38  G.  8,  c.  5,  should  be  assumed  as  a  fixed  quota  for  the 
District,  subject  to  small  variations  mentioned  below,  and  subject  to 
^n-iA-i  redemption:  and  it  further  directs  an  annual  assessment  *to 

-^  raise  the  unredeemed  part  of  that  quota  from  the  unredeemed 
part  of  the  land  of  the  District.  It  seems  to  us  that  the  quota,  here 
taken  to  be  fixed  for  the  land  of  the  District  as  the  quota  for  person- 
alty, was  in  express  termjs  enacted  to  be  fixed  by  stat.  89  G.  3,  c  S ; 
and  the  same  express  enactment  was  not  used  in  the  case  of  land, 
because  the  enactment  was  to  be  adapted  in  that  case  to  the  process  of 
redemption,  which  did  not  apply  to  personalty.  It  further  seems  to  us 
that  the  reference  to  the  quota  for  the  District  fixed  "by  the  Act  of 
the  present  Session  of  Parliament"  referred  to  stat.  89  G.  8,  c  3,  and 
not  to  stat.  88  G.  8,  c.  5,  as  is  expressed  in  stat.  42  G.  8,  c.  116,  s.  180 ; 
because  there  b  no  fixed  quota  for  the  District  in  stat.  88  6.  3,  c  5 ; 
and,  although  the  Act  is  referred  to  as  "  of  the  present  session,"  and 
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did  not  pass  till  the  next  session,  yet,  as  stat.  88  G.  8,  c.  60,  passed  at 
the  close  of  that  session,  and  stat.  89  O.  8,  c.  8,  passed  at  the  beginning 
of  the  following  session,  the  first  being  in  Jane,  1798,  and  the  second 
in  December,  1798,  and  as  the  two  Acts  are  one  arrangement  for  future 
land-tax  rendered  necessary  by  the  redemption  of  the  land-tax  on  land, 
we  think  it  probable  that  stat.  89  6.  8,  c.  8,  was  proposed  at  the  same 
time  as  stat.  88  6.  8,  c.  60,  and  expected  to  pass  with  it,  and  so  was 
referred  to  by  the  above  description,  which  became  inapplicable,  as  it 
was  postponed  till  after  the  recess  of  1798.  But,  whether  we  are 
right  in  this  supposition  or  not,  we  think  that  the  true  construction  of 
the  section  now  in  question  is  as  above  explained. 

The  subsequent  enactments,  providing  both  for  variations  rendered 
necessary  either  by  change  of  value  or  on  account  of  mistakes,  and  for 
other  purposes,  confirm  this  view. 

♦Thus,  by  stat.  88  G.  8,  c.  60,  s.  108,  if  any  assessment  which  p^--  . 
shall  continue  to  be  charged  in  pursuance  of  this  Act  shall  be  ^ 
found  to  exceed  four  shillings  in  the  pound,  there  may  be  abatement  iir 
the  manner  in  such  case  directed  in  the  said  Act  of  the  present  session, 
by  which  we  understand  stat.  89  G.  8,  c.  8,  for  the  reasons  before  given . 
And,  by  stat.  88  G.  8,  c.  60,  s.  105,  when  in  any  parish  or  place  sepa- 
rately assessed  to  the  land  tax  (that  is  District)  the  whole  of  the  land 
tax  charged  thereon  is  redeemed,  all  assessment  in  that  District  shall 
cease. 

Stat.  89  G.  3,  c.  6,  s.  15,  gives  some  recognition  to  past  usage,  as 
guiding  in  the  assessment  of  Districts  in  1798 ;  for  it  enacts  that,  where 
the  sums  assessed  in  that  year  under  stat.  88  G.  8,  c.  5,  are  greater  or 
less  than  the  sum  which  has  been  imposed  an  such  parish  or  place  in 
respect  of  such  lands,  on  complaint  the  Commissioners  may  ascertain 
the  sum  which  has  been  set  on  such  District ;  and,  in  case  of  doubt,  the 
certificate  of  the  Remembrancer^f  the  Exchequer,  or  of  the  Barons  in 
Scotland,  after  inspecting  duplicates  returned  for  twenty  years,  is  to  be 
decisive.  Sects.  16, 17  provide  for  lands  omitted :  they  may  be  assessed, 
and  a  proportion  deducted  from  the  assessment  on  the  other  lands  of 
the  District. 

Stat.  42  G.  3,  c.  116,  repeals  part  of  stat.  88  G.  8,  c.  60,  but  not  the 
part  continuing  for  ever  the  several  and  respective  sums  charged  in  the 
assessment  for  1798,  and  the  powers  in  that  Act  contained  for  putting 
the  same  in  execution.  Sect.  180  provides  for  a  continued  assessment 
of  the  District,  as  long  as  any  part  of  the  land  tax  charged  thereon 
remains  unredeemed,  in  the  same  terms  as  sect.  74  of  stat.  88  G.  8,  c. 
60,  except  that  the  reference  therein  to  the  quota  for  each  District 
♦under  the  Act  of  the  then  session  of  Parliament,  which  we  have  r^p^i^ 
applied  to  stat.  89  G.  8,  c.  8,  is  applied  to  stat.  88  G.  8,  c.  6.  ^  '  •'^ 
But  of  this  we  have  spoken  before. 

S^»t.  6  G.  4,  c.  82,  s.  1,  making  provision  for  the  assessment  exceed- 
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ing  the  fixed  quota  for  each  District,  and  stat.  2  W.  4,  c.  127,  making 
provision  for  the  transfer  of  Districts  from  one  Division  to  another, 
with  their  fixed  quota,  and  stat.  4  &  5  W.  4,  c.  60, «.  1,  for  transferring 
districts  with  assessments  from  one  Division  to  another,  and  stat.  5  k 
6  Vict.  c.  87,  also  for  transferring  Distriots  or  portions  of  Districts 
from  one  Division  to  another,  with  the  amount  charged  thereon,  are 
consistent  with  our  present  judgment,  and  support  it,  and  cannot  easilj 
be  reconciled  with  the  prosecutor's  case. 

To  this  review  of  the  statutes  is  to  be  added  the  long  usage  foimd  by 
the  verdict,  and  the  important  interests  dependent  thereon.  If  the 
words  of  the  statute  are  clear,  considerations  from  this  source  cannot 
alter  their  effect :  but,  if  the  words  are  capable  of  two  constmctions, 
public  convenience  ought  to  be  regarded  in  considering  the  probable 
intention  of  the  Legislature.  Judgment  for  the  defendants. 


MEMOEANDUM. 

In  this  vacation,  ISlteph^n  Temple,  of  the  Inner  Temple,  Edward 
JameSy  of  Lincoln's  Inn,  Mbntetgue  Smithy  of  the  Middle  Temple,  and 
William  Robert  Ghrove,  of  Lincoln's  Inn,  Esquires,  were  appointed  Uer 
Majesty's  Counsel. 


END  OP  TRmmr^  VACATION. 


CASES 

ABGUBD  AND  DETERMINED 

THE    QUEEN^S   BENCH, 

oi 
XVIt  VIOTORIA.    18fta. 


The  Judges  who  OBnallj  sat  in  banc  in  this  Term  were : 

Lord  Campbell,  G.  J.  WlGHTMAlTy  J. 

GOLERIDQB,  J.  ErLB,  J. 


In  the  matter  of  ALFRED  EGGINGTON.    2Kw.  2. 

B.»  haying  been  dismiiaed  from  the  ofBce  of  town  clerk  of  the  borough  of  L.,  m%M,  ftt  the 
instance  of  the  town  council,  conyioted  before  two  justices,  nnder  stat.  5  A  6  W.  4,  o.  76,  s. 
•0,  of  wilfnlly  refusing  to  deliyer  accounts,  books,  Ac,  after  notice :  and  thereupon  the  Jnstioet 
issued  their  warrant  for  the  imprisonment  of  B.  in  the  common  gaol  of  the  county  of  8.  (within 
which  L.  wu  situate) ;  which  was  delivered  to  P.,  who  arrested  E.  on  a  Sunday,  and  on  the 
next  day  delivered  him  to  the  keeper  of  the  gaol  at  6.  Held :  that  this  was  substantially  a 
cxtU  proceeding,  and  the  arrest  therefore  illegal  nnder  stat.  20  G«  8,  e.  7,  t.  •• 

And  that  the  detention  was  not  made  legal  by  the  delivery  to  the  keepei^  after  the  arrest,  of 
another  warrant  upon  the  same  conriction. 

These  two  warrants  having  been  returned  fo  a  habeas  cofptts  ad  subjlcleh^m,  the  Court  received 
an  affidavit  that  the  arrest  took  place  on  a  Sunday,  and  ordered  the  prisoner  to  be  disohaiged 
from  custody  under  the  two  warrants. 

Before  the  keeper  received  the  order,  another  warrant  was  delivered  to  him  for  the  imprison- 
ment of  B.  upon  his  conviction  by  two  Justices  for  not  delivering  to  the  council,  acting  aa 
paving  commissioners  under  a  local  act>  accounts,  books,  Ac  Held:  that  this,  being  sub- 
stantially a  proceeding  by  the  same  parties,  did  not  warrant  the  detention. 

After  the  keeper  received  the  order,  but  E.  not  having  been  discharged,  the  sheriff  of  S.  lodged 
with  the  keeper  his  warrant,  under  a  ca.  sa.  at  the  Suk  of  H.  against  B.  Held :  that  E.  might 
he  lawfully  detained  under  the  oa.  sa.,  no  oollittioa  appearing  between  the  sheriff  or  H.  and 
the  town  counciL 

In  the  last  Vacation,  a  writ  of  habeas  corpus  ad  snbjiciendum  issued, 
directed  to  the  keeper  of  the  common  *gaol  at  Stafford,  command-  ^^„^  ^ 
ing  him  to  have  in  this  Court  the  body  of  Alfred  Eggington,  ^ 
together  with  the  day  and  cause,  &c.,  to  undergo,  &c. 

The  writ  was  obtained  on  the  affidavit  of  Eggington.     He  deposed 
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that,  on  Sunday,  16th  October  last,  he  was,  shortly  after  his  attending 
Dwle  servTce,^en  into  custody,  by  one  Joseph  Page,  at  the  borough 

^e  w^tt,  so  f^as  it  is  material  to  the  present  case,  was  as  foUows 
"Crtnd  county  of  Lichfield.     To  the  constables  and  dozeners  of 
the  dty  and  county  of  Lichfield,  and  to  the  keeper  of  the  common  gaol 
at  Stafford  in  the  county  of  Stafford,  and  to  every  of  them. 

"Whe,ia8  complaint  was  made,  on  the  3d  day  of  October  instant, 
befo^  thrJ^tdersiLd  the  Rev.  Trevor  Owen  Bumes  Floyer,  clerk,  one 
^  h"  Ma^t^'s  jStices  of  the  peace  in  and  for  the  said  city  and  coun  y 
^f  Lichfield, bj  jimes  Burton,  the  younger,  of,"  &c.,  "on  behalf  of  the 
^^lof  the'same  city :  For  that,  on  the  12th  day  «/  September^^^ 
at  the  parish  of  St.  Mary  in  the  said  city  and  county  of  Lichfield,  Alfr«l 
Eaing^on,  of,"  &c.,  "late  town  clerk  of  the  said  city,  was  duly  reqmred^ 
wffi»  i^  v;iting  under  the  hands  of  three  members  of  the  «>uncd  of 
Se  8«d  city,  in  pi^uance  of  the  order  and  direction  of  the  sa.d  councn, 
to  dXer  af  the  GuildhaU  of  the  said  city  to  the  said  James  Burton,  who 
^  by  the  said  council  authorized  to  receive  the  same,  a  true  account  m 
writin-  of  all  matters  committed  to  his,  the  said  A.  Eggington  a,  charge, 
by  vir^e  of  an  Act,"  &c  (sUt.  5  &  6  W.  4,  c.  76),  "  and  also  of  all  moneys 
by  *him  received  by  virtue  or  for  the  purposes  of  the  said  Act,  taa 
*•  ^®1  ako  of  the  amount  expended  and  disbursed  by  him,  and  for  wh»t 
purposes,  together  with  proper  vouchers  for  such  payments,  and  also  « 
list  of  the  names  of  all  such  persons  as  had  not  paid  the  moneys  due 
from  them  for  the  purposes  of  the  said  Act,  and  of  the  amount  doe 
from  each  of  them,  and  also  to  deliver  to  the  said  J.  Burton,  so  antho- 
riaed  as  aforesud  to  receive  the  same,  all  books,  papers,  and  writings 
in  his  custody  or  power,  relating  to  the  execution  of  the  said  Act,  and 
to  give  satisfaction  to  the  swd  J.  Burton  respecting  the  same,  and  tha^ 
ever  since  such  order,  direction,  and  notice,  the  said  A.  Eggington  had 
wilfully  neglected,  and  still  did  wilfuUy  neglect,  to  deliver  such  account, 
and  the  vouchers  relating  to  the  same,  and  such  list,  and  also  all  books, 
papers,  and  writings  in  his  custody  or  power,  relating,"  &c.,  "to  the 
said  J.  Burton,  and  also  to  pve  satisfaction,"  &c, :  «» And  whereas  the 
said  justice  issued  a  warrant,  under  his  hand  and  seal,  for  bringing  the 
said  A.  Eggington  before  any  two  of  Her  Majesty's  justices  of  the 
peace  for  the  said  city  and  county  of  Lichfield :  And  whereas  the  said 
justice  also  issued  his  summons  to  the  said  A.  Eggington,  requiring 
kim  to  appear  on  Friday  the  7th  day  of  October  instant,  at  11  o'clock 
in  the  forenoon,  at  the  Guildhall  in  the  said  city  and  county  of  Lich- 
field, before  such  justices  of  the  peace  for  the  said  city  and  county  as 
might  then  be  there,  to  answer  to  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law :  And  whereas  the  said  A.  Eggington  m 
served  with  the  said  summons,  as  is  now  proved  on  oath  before  us ;  bat 
he  did  not  appear  in  obedience  thereto  on  the  said  7th  day  of  October, 
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from  which  day  the  hearing  of  the  said  complaint  has  been  adjourned, 
♦nor  does  he  now  appear  before  us ;  neither  has  he  been  found  ^^^oa 
bj  Joseph  Page,  the  constable  having  the  execution  of  the  said  I- 
warrant,  as  is  also  now  proved  upon  oath  before  us :  And  whereas,  on 
this  8th  day  of  October,  a.  d.  1863,  We,  the  said  T.  0.  B.  Floyer  and 
Bichard  Croft  Chawner,  Esq.,  one  other  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  city  and  county  of  Lichfield,  did  proceed 
to  hear  and  determine  the  matter  of  the  said  complaint :  and,  upon 
such  hearing,  it  now  duly  appears  to  us  that  the  said  A.  Eggington  was 
removed  from  the  said  office  of  town  clerk  on  the  12th  day  of  Septem- 
ber last,  and  that  he  has  wilfully  neglected  to  deliver  such  account, 
and  the  vouchers  relating  thereto,  and  such  list  as  aforesaid ;  and  that 
certain  books,  papers,  and  writings,  relating  to  the  execution  of  the 
said  Act,  and  particularly  that  the  corporation  minute  book  and  check 
book,  remain  in  the  hands  or  in  the  custody  or  power  of  the  said  A. 
Eggington ;  and  that  he  has  wilfully  neglected  to  deliver  the  same  or 
to  give  satisfaction  respecting  the  same :  And  we,  the  said  justices,  do 
adjudge  that  the  said  A.  Eggington  shall  be  committed  to  the  common 
gaol  at  Stafford,  for  the  said  county  of  Stafford,  being  the  common  gaol 
for  the  said  city  and  county  of  Lichfield,  there  to  remain  without  bail 
until  he  shall  have  delivered  a  true  account  as  aforesaid,  together  with 
such  vouchers  and  list  as  aforesaid,  and  until  he  shall  have  delivered 
np  such  books,  papers,  and  writings,  or  have  given  satisfaction  in 
respect  thereof,  to  the  said  J.  Burton,  as  aforesaid :  These  are  there- 
foie,  in  Her  Majesty's  name,  to  command  you  the  said  constables  and 
dozeners,  or  some  or  one  of  you,  to  take  the  said  A.  Eggington,  and 
him  safely  to  convey  to  the  said  gaol  at  Stafford  aforesaid,  and  there 


to  deliver  *him  to  the  keeper  thereof,  together  with  this  precept. 
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And  we  do  hereby  command  you,  the  said  keeper  of  the  said 
gaol,  to  receive  the  said  A.  Eggington  into  your  custody  in  the  said 
gaol,  there  to  imprison  him  until  he  shall  have  delivered  a  true  account 
as  aforesaid,  together  with  such  vouchers  and  list  as  aforesaid,  and 
until  he  shall  have  delivered  up  such  books,  papers,  and  writings,  or 
have  given  satisfaction  in  respect  thereof,  to  the  said  J.  Burton. 

<«  Given  under  our  hands  and  seals,  at  the  Guildhall  of  the  said  city 
and  county  of  Lichfield,  this  8th  day  of  October,  1853.  T.  0.  Burnbs 
Floykr  (l.  s.).    R.  C.  Chawner  (l.  s.)." 

The  warrant  was  backed  for  execution  in  Staffordshire  by  the  same 
justices,  being  also  justices  of  Staffordshire,  and  for  execution  in  Bir- 
mingham by  a  justice  of  Birmingham. 

Eggington  further  deposed  that  he  was,  on  the  arrest,  taken  to  a 
lock-up  in  Birmingham  by  Joseph  Page,  and  conveyed  by  a  midnight- 
train,  the  same  night,  from  Birmingham,  and  delivered  over  to  the 
keeper  of  the  Stafford  gaol 

W.  Fulford,  keeper  of  the  gaol  at  Stafford,  returned  as  follows. 
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«  I  hereby  certify  that  the  within  named  Alfred  Eggington  was  lodged 
in  my  custody  on  the  17th  day  of  October,  1853.  The  residue  of 
the  execution  of  this  writ  appears  in  certain  schedules  hereto  an- 
nexed." 

The  schedules  consisted  simply  of  copies  of  two  warrants.     The  first 
was  the  warrant  before  mentioned.     The  second  was  as  follows. 

(<  City  and  County  of  Lichfield.     To  the  constables  and  dozeners  of 
the  city  and  county  of  Lichfield,  and  to  the  keeper  of  the  common  gaol 
at  Stafford,  in  the  county  of  Stafford,  and  to  every  of  them. 
*7921       *" Whereas  Alfred  Eggington,  of,"  Ac,  "was  this  day  duly 

^  convicted,  on  the  complaint  in  writing  f>earing  date  the  3d  day 
of  October,  instant,  on  the  oath  of  James  Burton  the  younger,  attor- 
ney's clerk,  the  person  authorized  by  the  council  o^  the  said  city  for 
that  purpose,  and  on  the  evidence  on  oath  of  the  said  J.  Burton  and 
others,  before  us.  The  Reverend  Trevor  Owen  Burnes  Floyer,  Clerk, 
and  Richard  Croft  Chawner,  Esquire,  two  of  Her  Majesty's  justices 
of  the  peace  for  the  said  city  and  county :  For  that  he,  the  said  A. 
Eggington,  was  lately  town-clerk  of  the  said  city,  and  was  appointed  to 
that  office  under  the  provisions  of  the  Act,"  &c.  (5  &  6  W.  4,  c.  76), 
"and  was  dismissed  from  that  office  on  the  12th  day  of  September  last: 
and  that,  on  the  same  day,  by  the  order  and  direction  of  the  said  coun- 
cil, a  notice  in  writing  to  the  said  A.  Eggington,  under  the  hands  of 
George  Birch,  Esq.,  mayor  of  the  said  city,  and  Stephen  Brassington, 
and  Frederick  Bond,  three  of  the  said  council,  was  delivered  to,  and 
left  with,  one  Nicholas  Wildey,  the  clerk  of  the  said  A.  Eggington,  at 
the  last  place  of  abode  of  the  said  A.  Eggington,  in,"  &c.,  "by  which 
said  notice  the  said  A.  Eggington  was  directed  to  deliver  to  the  said  J. 
Burton,  who  was  by  the  said  council  authorized  to  receive  the  same,  at 
the  Guildhall  of  the  said  city,  a  true  account  in  writing  of  all  matters 
committed  to  his  charge  by  virtue  of  the  said  Act  of  Parliament,  and 
also  of  all  moneys  by  him  received,"  &c.  (as  in  the  first  warrant). 
"  And  that,  ever  since  the  delivery  of  the  said  notice  as  aforesaid,  he, 
the  said  A.  Eggington,  has  wilfully  neglected  to  deliver  such  account, 
and  the  vouchers  relating  thereto,  and  such  list  as  aforesaid  ;  and  that 
certain  books,  papers,  and  writings,  relating  to  the  execution  of  the 
said  Act,  and  particularly  the  Corporation  minutes  and  check  books, 
♦79^1  **^®  property  of  the  Mayor,  aldermen,  and  citizens  of  the  said 

^  city,  remain  in  the  hands  or  in  the  custody  or  power  of  the  said 
A.  Eggington ;  and  that  he  has  wilfully  neglected  to  deliver  the  same, 
and  to  give  satisfaction  to  the  said  J.  Burton  respecting  the  same,  as 
required  by  the  said  notice :  And  it  was  thereby  adjudged  that  the 
said  A.  Eggington,  for  his  said  offence,  should  be  committed  to  the 
common  gaol  at  Stafford,  in  the  county  of  Stafford,  being  the  common 
gaol  for  the  said  city  and  county  of  Lichfield,  there  to  remain  without 
bail,  until  he  shall  have  delivered  a  true  account  as  aforesaid,  togethez 
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with  such  vouchers  and  list  as  aforesaid,  and  until  he  shall  have  delivered 
ap  such  books,  papers,  and  writings,  and  have  given  satisfaction  m 
respect  thereof  to  the  said  J.  Burton  as  aforesaid :  These  are  therefore 
to  command,*'  &c.  (as  in  the  first  warrant).  «<  Given  under  our  hands 
and  seals  at  the  Guildhall  in  the  said  city  and  county,  this  8th  day  of 
October,  1853.     T.  0.  B.  Floybr  (l.  s.).     E.  C.  Chawner  (l.  s.)." 

J.  Gray  now  moved  that  the  prisoner  might  be  discharged. — There  are 
objections  apparent  on  the  face  of  both  the  warrants.  But,  as  to  the  first 
warrant,  the  arrest  under  it  took  place  on  a  Sunday.  This  does  not,  indeed, 
appear  by  the  warrant  or  return :  but  the  objection  may  be  taken  by  affi- 
davit, inasmuch  as  the  fact  is  not  inconsistent  with  the  return.  [Lord 
Campbell,  C.  J. — Just  as  a  question  of  privilege  could  be  raised  by  affi- 
davit only.]  The  affidavit  shows  that  the  arrest  took  place  under  the 
warrant  therein  mentioned,  though  another  warrant  has  also  been  return- 
ed. First :  as  to  the  arrest  on  the  Sunday.  Stat.  29  G.  2,  c.  7,  s.  6,  pro- 
vides :  <«  That  no  *person  or  persons  upon  the  Lord's  day  shall  serve 
or  execute,  or  cause  to  be  served  or  executed^  any  writ,  process, 
warrant,  order,  judgment,  or  decree  (except  in  cases  of  treason,  felony,  or 
breach  of  the  peace),  but  that  the  service  of  every  such  writ,  process,  war- 
rant, order,  judgment,  or  decree,  shall  be  void  to  all  intents  and  pur- 
poses whatsoever ;  and  the  person  or  persons  so  serving  or  executing  the 
same,  shall  be  as  liable  to  the  suit  of  the  party  grieved,  and  to  answer 
damages  to  him  for  doing  thereof,  as  if  he  or  they  had  done  the  same 
without  any  writ,  process,  warrant,  order,  judgment,  or  decree  at  all." 
Now,  the  party  was  committed  under  stat.  5  &  6  W.  4,  c.  76,  s.  60, 
which,  with  respect  to  matters  connected  with  the  execution  of  that 
Act,  directs  that  every  town  clerk,  &c.,  within  three  months  after  the 
expiration  of  his  office,  shall,  in  the  manner  directed  by  the  council^ 
deliver  to  them,  or  any  person  authorized  by  them,  accounts,  vouchers^ 
and  lists  of  persons  in  arrear,  and  shall  pay  over  moneys  due  from 
himself :  and,  if  he  neglect  to  do  so,  or  to  deliver,  three  days  after 
notice,  all  books,  papers,  and  writings  in  his  custody,  or  give  satisfac- 
tion respecting  the  same,  he  may,  on  complaint  by  the  council  or  any 
person  authorized  by  them,  be  brought,  by  warrant  of  a  justice,  before 
two  justices,  who  may  determine  the  matter  in  a  summary  way ;  and, 
if  it  appear  that  the  neglect  is  wilful,  the  justices  are  required  «« to 
commit  such  offender  to  the  common  gaol  or  house  of  correction  for  the 
county  or  jurisdiction  where  such  offender  shall  be  or  reside,  there  to 
remain  without  bail,  until"  he  shall  have  paid  the  moneys,  or  com- 
pounded with  the  council  and  paid  the  composition,  or  delivered  the 
account  with  the  vouchers  and  lists,  or  delivered  up  the  books,  &o., 
*or  have  given  satisfaction.  And  there  is  a  proviso  that  the  Act  r^iror 
shall  not  abridge  «  any  remedy  by  action  against  any  such  officer  ^ 
so  offending  as  aforesaid,"  <(  but  such  officer  shall  not  be  sued  by  action 
and  also  proceeded  against  in  a  summary  manner  by  virtue  of  this  Act 
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for  the  same  cause.**  This  is  not  within  the  meaning  of  the  exception 
in  Stat.  29  C.  2,  c.  7,  s.  6,  a  « treason,  felony,  or  breach  of  the  peace :" 
it  is  rather  in  the  nature  of  a  ca.  sa. ;  but  the  remedy  is  more  summary 
than  that  by  ci7il  action.  It  is  substituted  for  a  civil  action ;  the  two 
may  not  both  be  put  in  force :  and  the  detainment  is  only  till  the  act 
required  is  done :  it  is  not  a  penal  commitment.  The  warrant  may  be 
compared  to  a  judgment  in  detinue.  It  is  not  that  which  ^^  sounds  in 
crime,  and  leads  to  punishment,"  as  expressed  by  Lord  Denman;  In 
the  matter  of  Douglas,  8  Q,  B.  826,  888  (E.  C.  L.  R.  vol.  43).  So  a 
conviction  in  a  penalty  under  the  Lottery  Act,  22  G.  3,  c.  47,  does  not 
support  an  apprehension  on  a  Sunday,  there  not  being  a  constructive 
breach  of  the  peace;  Rex  v.  Myers,  1  T.  B.  265.  This  is  at  the 
utmost  no  more  than  a  contempt.  [Lord  Campbell,  C.  J. — Whether 
a  commitment  for  contempt  be  in  the  nature  of  a  criminal  proceeding, 
depends  upon  the  subject-matter  of  the  contempt.]  To  bring  the  case 
within  the  exception  in  stat.  29  C.  2,  c.  7,  s.  6,  there  should  be  an 
indictable  offence ;  Rawlins  v.  Ellis,  16  M.  k  W.  172.t  Next,  if  the 
original  arrest  was  illegal,  the  second  warrant  does  not  authorize  the 
detention.  It  may  be  taken  that,  as  the  arrest  took  place  on  the  first 
warrant,  the  second  has  issued  since.  This  cannot,  however,  get  rid 
of  the  illegality  of  the  original  arrest.  That  would  be  a  mere  evasion 
*79fil  ^^  *^®  statute.  It  is  a  *matter  of  public  policy  that  the  pro- 
•^  ceedings  should  not  be  had  on  a  Sunday ;  Taylor  v.  Phillips,  3 
East,  155.  [Lord  Campbell,  C.  J. — Suppose  a  judge  had  ordered  the 
party  to  be  discharged :  might  he  not  have  been  taken  under  the  second 
warrant,  the  same  day  ?]  That  might  subject  the  party  taking  to  a 
penalty  of  5002.,  under  stat.  31  G.  2,  c.  2,  s.  6.  It  must  be  contended, 
on  the  other  side,  that,  though  the  original  custody  was  illegal,  it  be- 
came legal  as  soon  as  the  second  warrant  was  delivered  to  the  gaoler. 
But  it  might  as  well  be  said  that  the  custody  became  legal  after  twelve 
o'clock  on  the  Sunday  night.  It  is  true  that  a  third  party,  not  in  collusion 
with  the  party  making  the  illegal  arrest,  may  by  lawful  process  detain  a 
party  who  is  under  an  illegal  arrest.  But  here  the  parties  are  the  same. 
[Coleridge,  J. — ^You  are  now  alluding  to  civil  cases.]  On  the  argument 
already  urged,  this  proceeding  appears  to  be  in  its  nature  civil.  [Lor<^ 
Campbell,  C.  J. — Whom  do  you  call  the  parties  here  ?]  The  council  of 
Lichfield:  they  are  not  the  less  so  because  the  tribunal  is  that  of  justices 
of  the  peace.  The  proceeding  is  at  the  instance  of  a  subject.  In  Barratt  r. 
Price,  9  Bing.  566  (E.  C.  L.  R.  vol.  23),  a  sheriff  illegally  arrested  a  defend- 
ant in  one  action :  and  it  was  held  that  he  could  not  detain  the  defendant 
upon  a  legal  writ  which  he  had  in  his  hands  at  the  time  of  the  illegal 
arrest.  Had  there  been  a  legal  warrant  for  another  cause  of  action, 
at  the  suit  of  another  party,  placed  in  the  sheriff's  hands  after  the 
arrest,  the  defendant  might  possibly  have  been  detained  on  that.  Bot 
the  parties  and  the  causes  are  here  identical :  on  comparing  the  two 
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warrants,  it  trill  appear  that,  though  several  verbal  variations  r-^moj 
♦have  been  introduced  into  the  second,  the  two  are  substantially  ^ 
for  the  same  cause,  and  on  the  same  cionviction. 

PaiJdey^  for  the  magistrates,  and  W.  B.  Cohy  for  the  council,  contri. 
— First,  The  proceeding  was  a  criminal  proceeding.  [Lord  Camp- 
bell, G.  J, — The  two  questions  come  nearly  to  one :  if  the  arrest  on 
the  Sunday  was  illegal,  it  was  so  because  the  proceeding  was  not  crimi- 
nal: and,  in  that  case,  the  authorities  as  to  arrests  in  civil  matters 
apply.]  The  test  suggested,  of  the  offence  being  indictable,  is  not 
sound.  The  reason  that  no  indictment  lies  here  is  that  the  enactment 
which  creates  the  offence  imposes  the  specific  punishment.  Nor  has 
this  any  resemblance  to  commitments  for  contempt  in  not  paying 
money  ;  such  contempts  are,  no  doubt,  generally  in  the  nature  of  debts, 
and  are  so  treated,  as,  for  instance,  under  the  Insolvent  Debtors*  Act, 
1  &  2  Vict.  c.  110,  s.  85,  &c.  Stat.  6  &  6  W.  4,  c.  76,  s.  60,  treats 
the  case  of  money  due  from  the  oflScer  differently  from  that  of  docu- 
ments withholden :  in  the  former  case  there  is  to  be  a  distress,  and  a 
commitment  in  the  case  only  of  there  being  no  goods  found ;  in  the 
latter,  if  the  refusal  to  deliver  be  wilful,  the  commitment  must  take 
place  in  the  first  instance ;  and  the  party  is  called  the  <<  offender" 
throughout  this  part  of  the  section.  [Lord  Campbell,  C.  J. — Why 
may  not  the  refusal  to  pay  the  money  be  as  well  called  an  offence  ?]  It 
is  so  treated  sometimes ;  as,  for  instance,  in  the  case  of  non-payment 
of  poor  rate,  under  sect.  4  of  stat.  43  Eliz.  c.  2.  [Coleridge,  J. — Is 
it  sufficient  for  your  argument  that  the  party  is  treated  as  a  criminal  ? 
The  exceptions  are  treason,  felony,  and  breach  of  the  peace  ?]  Breach 
of  the  peace  is  a  wide  expression  :  Lord  Hale,  writing  about  the  time 
of  the  *pas8ing  of  stat.  29  C.  2,  c.  7,  says  that  breach  of  the  r^tiroQ 
peace  should  be  charged  in  every  indictment.(a)  A  warrant  to  ^ 
take  a  man  and  make  him  find  sureties  for  good  behaviour  is  within  the 
exception ;  Johnson  v.  Coltson,  T.  Raym.  250.  [Lord  Campbell,  C.  J. 
— The  charge  there  is  of  a  breach  of  the  peace.]  Only  that  a  breach 
is  to  be  apprehended.  In  Mayor  of  Lichfield  v,  Simpson,  8  Q.  B.  65 
(E.  C.  L.  B.  vol.  55),  it  was  even  questioned  whether  the  matter  was 
not  exclusively  criminal.  Sect.  130  gives  the  form  of  proceeding,  which 
is  there  called  <<  the  conviction ;"  and  the  party  is  said  to  be  «  summa- 
rily convicted  of  any  offence  against  this  Act."  The  great  majority  of 
breaches  of  the  peace  are  punished  by  summary  convictions,  not  by  in- 
dictments. For  many  offences,  a  party  is  imprisoned  till  he  pay  a  fine : 
but  the  proceeding  is  not  the  less  criminaL  But,  next,  at  any  rate  the 
prisoner  is  lawfully  in  custody  under  the  second  warrant.  A  good 
warrant  is  an  answer  to  an  application  for  a  discharge  under  a  habeas 
corpus,  where  the  party  has  been  arrested  under  a  warrant  reciting  a  bad 
conviction ;  and  this  may  be  returned ;  Regina  v.  Richards,  5  Q.  B. 

(a)  2  HaL  Pl.  Cr.  188. 
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926  (E.  C.  L.  R.  vol.  48).  Whether  an  action  might  lie  for  the  iIlte^n^ 
diate  imprisonment  is  not  now  the  question.  [Wightman,  J. — It  is  not 
said  here  that  the  first  warrant  is  bad  in  itself,  but  onlj  the  arrest :  t 
do  not  see  why,  if  the  prisoner  is  discharged,  he  may  not  afterwards  be 
taken  under  the  same  warrant.]  It  should  seem  that  he  could  not ;  In 
re  Williams,  -9  Q.  B.  97.6  (E.  C.  L.  R.  vol.  68).  [Coleribgr,  J.— 
Sect.  6  of  Stat.  31  C.  2,  c.  2,  only  forbids  a  second  imprisonment, 
<(  other  than  by  the  legal  order  and  process  of  such  court  wherein  he 
or  they  shall  be  bound  by  recognisance  to  appear,  or  other  court  haying 
*79Q1  j'l'^is^iction  of  the  cause."    *Lord  Campbell,  C.  J. — If  s  wit- 

^  ness  is  arrested  while  attending  on  subpoena,  and  discharged 
by  a  judge,  is  every  subsequent  arrest  of  him  on  the  same  process 
illegal?] 

O-raj/y  in  reply,  was  stopped  by  tie  Court. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  prisoner  should  be 
discharged.  The  return  is  good  on  its  face :  but  he  has  a  AilI  right  to 
bring  before  us  by  affidavit  the  fact  that  he  was  arrested  on  a  Sunday. 
If  that  were  not  so,  all  privilege  would  be  totally  unavailing ;  and  a 
party  arrested  upon  a  good  warrant  under  circumstances  which  made 
the  arrest  illegal  would  have  no  means  of  obtaining  his  liberty.  Then 
the  affidavit  raises  the  question,  whether  this  warrant  could  be  executed 
on  a  Sunday.  I  think  it  could  not,  and  that  the  case  does  not  fall 
within  the  exception  in  stat.  29  C.  2,  c.  7,  s.  6,  either  taking  the  words 
literally  or  with  any  extension  which  can  be  given  to  them  by  fair  con- 
atruction.  The  party  is  not  taken  for  any  indictable  offence,  bat 
merely  for  not  performing  his  duty.  It  is  the  duty  of  the  town  clerk, 
three  months  after  quitting  office,  to  pay  over  the  balance  in  his  hands 
and  to  deliver  up  the  documents ;  and  he  is  made  liable  to  a  summary 
proceeding  if  he  does  not  do  so.  When  he  does  not,  he  certainly  is 
called  an  <<  offender"  in  sect.  60  of  stat.  5  &  6  W.  4,  c.  76.  Bat  he 
has  committed  no  offence  which  either  actually  or  constructively  is  a 
breach  of  the  peace.  The  warrant  is  like  a  judgment  in  detinue,  which 
clearly  could  not  be  executed  on  a  Sunday.  That  being  so,  the  arrest 
made  on  16th  October  was  illegal.  Then  arises  the  second  question, 
♦7ft(Vl  ^^^^^  *^  answered  by  the  answer  to  the  first  ^question.     For  we 

-'  have  arrived  at  the  conclusion  that  the  process  was  in  the  nature 
of  civil  process  by  the  town  council  of  Lichfield :  and  from  this  it  fol- 
lows that  the  detention  under  the  second  warrant  was  unlawful.  The 
prisoner  could  not  be  detained  under  it,  being  in  custody  by  means  of 
the  first  arrest.  It  seems  to  be  allowed  that,  in  the  case  of  a  civil  pro- 
cess properly  so  called,  the  party  instituting  the  proceeding  under 
which  there  has  been  an  illegal  arrest  cannot  take  advantage  of  such 
arrest  by  a  new  detainer ;  but  such  new  process  will  be  treated  as  if 
executed  by  the  unlawful  arrest.  Here,  the  council  get  a  second  war- 
rant by  which  they  attempt  to  detain  the  prisoner  who  has  been  ille- 
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gallj  arrested  under  the  first.  That  cannot  be  done  m  the  case  of 
civil  process :  the  council  would  be  taking  advantage  of  their  own 
wrong. 

CoLKRjBGE,  J. — I  am  of  the  same  opinion.  One  word  as  to  the 
nature  of  the  proceeding.  Sect.  60  of  stat.  6  &  6  W.  4,  c.  76,  saves 
the  remedy  bj  aotion.  Therefore  it  is  Assumed  that  a  civil  action 
might  be  maintained,  for  which  this  proceeding  may  be  substituted* 
The  proceeding  therefore  is  in  substance  civil.  That  being  so,  the 
party  instituting  it  cannot  avail  himself  of  his  own  illegal  act. 

WiOHTMAN,  J. — I  concur,  and  have  nothing  to  add  to  the  reasons 
which  have  been  given. 

Erlb,  J. — This  is  virtually  a  civil  action,  ^ow,  ip  a  civil  proceed- 
ing, where  there  has  been  an  illegal  arrest,  the  parties  to  that  proceed- 
ing may  not,  for  substantially  the  same  cause,  detail  the  person  who  is 
in  custody  *under  the  illegal  arrest.  When  he  has  once  been  r^iro-i 
set  at  liberty,  there  is  no  reason  why  they  should  not  take  him.  ^ 

The  following  order  was  made.  ^<  England.  Upon  reading  the 
return  to  the  writ  of  habeas  corpus  directed,"  &c.,  "and  upon  reading 
the  affidavit  of  the  said  Alfred  Eggington,  and  upon  hearing,"  &c., 
(counsel) :  "  It  is  ordered  that  the  said  Alfred  Eggington  be  discharged 
out  of  the  custody  of  the  said  keeper  as  to  his  commitments  in  the  said 
return  mentioned. "(a) 

Afterwards,  in  this  term  (November  12th),  J.  Ghray  obtained  a  rule, 
calling  on  the  council  of  the  city  of  Litchfield,  and  William  Hudson, 
John  Hudson,  and  Thomas  Hudson,  to  show  cause  why  a  writ  of  habeas 
corpus  should  not  issue,  directed  to  the  keeper  of  the  gaol  at  Stafford, 
in  and  for  the  county  of  Stafford,  comnianding  him  to  have  the  body 
of  the  said  Alfred  Eggington  before  this  Court  immediately,  to  undergo 
and  receive,"  &c. ;  and  why,  in  the  event  of  this  rule  being  made  abso- 
lute, the  said  Alfred  Eggington  should  not  be  discharged  out  of  the 
custody  of  the  said  keeper  without  the  said  writ  actually  issuing,  or  the 
said  Alfred  Eggington  being  personally  brought  before  this  Court. 
Upon  notice  to  the  council,  or  some  of  them,  or  their  town  clerk  of  the 
city,  and  to  W.  Hudson,  J.  Hudson,  and  T.  Hudson,  or  their  attorney. 

The  rule  was  obtained  on  the  affidavit  of  Eggington,  dated*  10th 
November.  He  deposed  that  he  was  arrested  ^by  Joseph  Page,  r^iroo 
on  Sunday,  16th  October,  on  the  warrant  first  mentioned,  and  ^ 
by  virtue  thereof  committed  on  17th  October  to  the  custody  of  the 
keeper  of  the  gaol  at  Stafford.  That,  on  24th  October,  another  war- 
rant was  lodged  by  Joseph  Page  with  the  keeper  of  the  gaol ;  which 
was  set  out  (the  warrant  secondly  above  mentioned.)  That,  on  25th 
October,  deponent  caused  a  writ  of  habeas  ocMrpus  ad  subjiciendum  to 

(o)  The  prisoner  wu  not  brongbt  into  Conrt,  upon  the  rotun,  but  remained  in  gaol,  probably 
by  eoneent  Thia  oircnmetanoe  was  not  noticed  in  Court.  The  gaoler  had  not,  in  faot,  been 
required  to  bring  up  the  body  according  to  the  exigency  of  the  writ. 

2P 
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be  issued  to  the  keeper  of  the  gaol.  The  affidavit  then  stated  tlie 
return,  and  the  order  of  this  Court.  That  the  order  was  received  bj 
the  keeper  at  9  a.  m.,  on  3d  November ;  but  deponent  was  not,  nor 
had  been,  discharged.  That,  at  the  time  the  keeper  received  the  order, 
the  only  other  detainer  against  deponent  was  a  warrant  of  commitnent 
lodged  by  Joseph  Page  with  the  keeper  on  Ist  November,  after  the 
keeper  had  sent  off  his  return,  and  before  it  was  read  to  this  Court. 

The  affidavit  then  set  out  the  last-mentioned  warrant :  which  was 
dated  3l8t  October,  1863,  and  was  under  the  hands  and  seals  of  the 
same  magistrates.  It  recited  a  conviction  of  Eggington,  on  the  com- 
plaint and  evidence  of  James  Burton  the  younger,  authorized  by  the 
council,  &c.  For  that  Eggington,  on  13th  May,  1844,  was  appointed 
olerk  to  the  council  of  the  said  city  acting  as  commiBsioner8(a)  in  the 
execution  of  an  Act  of  Parliament,"  &c.  (46  G.  4,  c.  xlii.,  local  and 
personal,  public,  «  for  paving,  cleansing,  lighting,  watching,  and  regu- 
lating the  streets,  lanes,  and  other  public  passages,  and  places  within 
the  city  of  Lichfield,  and  the  suburbs  thereof,")  «  and  continued  in  the 
said  ofiSce  of  clerk  until  the  6th  day  of  September  last,  on  which  dav 
^-Q„,  he  was  removed  *therefrom  by  the  said  council."  That,  on  4th 
^  October,  by  order  of  the  council,  a  notice  and  demand  in  writing, 
under  the  hands  of  the  mayor,  seven  others  of  the  council,  and  Charles 
Simpson,  clerk  to  the  council  under  the  Act,  was  delivered  at  the 
dwelling-house  and  office  of  Eggington,  requiring  him  within  eight 
days  to  deliver  to  Burton  a  true  and  perfect  account  of  all  matter? 
committed  to  his  charge  by  the  said  Act,  and  of  all  moneys  received, 
&c.,  and  how  much  thereof,  &c.  (as  in  the  notice  before  mentioned 
relating  to  stat.  5  &  6  W.  4,  c.  76,  s.  60 ;)  and  that  Eggington  had 
neglected  to  make  and  render  such  account,  &c. ;  and  it  was  adjudged 
that  he  should,  for  his  said  offence,  be  committed  to  the  common  gaol 
at  Stafford,  there  to  remain,  &c.,  until  he  should  give  and  make  a  perfect 
account,  &c.,  and  deliver  up,  &c.,  or  give  satisfaction,  &c. :  and  the 
constables  and  dozeners  were  commanded  to  take  him,  and  convey  him 
to  the  gaol  at  Stafford,  and  deliver  him  to  the  keeper,  and  the  keeper 
was  commanded  to  receive  him  into  «  custody  in  the  said  gaol,  there  to 
imprison  him  until  he  shall  give  and  make  a  true  and  perfect  account 
as  aforesaid,  and  until  he  shall  deliver  up  such  vouchers,  books,  papers, 
and  writings  as  aforesaid,  or  give  satisfaction  in  respect  thereof  to  the 
said  council." 

The  affidavit  then  stated  that  the  three  warrants  before  mentioned 
were  issued,  obtained,  and  lodged  by  or  on  behalf,  and  at  the  instance 
and  request,  of  the  council.  That  on  4th  November  a  warrant  under 
the  seal  of  the  sheriff  of  Staffordshire,  upon  a  ca.  sa.  issued  on  the  pre- 
vious day  out  of  this  Court  at  the  suit  of  W.  Hudson,  J.  Hudson,  and  T. 
Hudson  against  Eggington,  for  debt,  was  lodged  with  the  same  keeper. 

(a)  See  atat.  5  A  6  W.  4,  o.  76,  8.  76. 
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♦The  affidavit  then  set  out  this  warrant ;  which  was  dated  8d  r^^oj 
November,  and  was  to  satisfy  24Z.  9$.  10c?.,  and  11.  Is.  4d.  for  '- 
costs,  &c.,  interest  on  the  241.  9«.  10c?.,  besides  officers*  fees,  &c. 

The  affidavit  stated  that  deponent  was  now  detained  in  the  custody 
of  the  said  keeper  under  and  by  virtue  of  the  two  last-mentioned  war- 
rants, and  for  no  other  cause  whatever ;  and  that  he  had  not  been  out 
of  the  custody  of  the  keeper  since  he  was  committed  thereto  on  17th 
October. 

On  a  later  day  in  this  term  (November  26th), 

Paahlet/y  for  the  town  council,  and  Griffiths^  for  the  execution 
creditors,  showed  cause. — It  may  be  questioned  whether  the  rule,  in 
this  form,  can  be  made  in  invites  :  there  has  been  no  consent.  [Lord 
Campbell,  C.  J. — I  have  repeatedly  granted  it,  in  vacation,  in  this 
form,  without  consent,  in  order  to  avoid  the  necessity  of  bringing  up 
the  party.]  The  warrant  of  31st  October  is  for  a  cause  distinct  from  that 
upon  which  the  first  two  warrants  issued.  '  [Lord  Campbell,  C.  J. — 
We  must  adhere  to  our  former  decision,  of  the  propriety  of  which  I 
feel  no  doubt.  I  do  not  see  how  the  council,  having  the  party  in 
custody  under  an  illegal  arrest,  mend  the  matter  by  detaining  him  for 
a  new  cause.]  The  new  cause  will  not,  upon  the  view  before  taken  by 
this  Court,  cure  the  fault  if  the  party  detaining  be  considered  to  be 
identical  with  the  party  arresting.  But  the  council  now  detain  in  a  new 
character,  that  of  Commissioners  for  paving,  &c. :  and  the  question  is 
whether  the  diversity  of  character  does  not  destroy  the  identity  of  the 
party.  [Lord  Campbell,  C.  J. — Surely  it  *is  substantially  the  r^^qr 
same  party.]  The  detention  then  must  be  supported,  if  at  all,  *- 
on  the  ca.  sa.,  issued  by  different  parties.  No  collusion  appears  between 
the  council  and  the  execution  creditor.(a)  [J.  Chayy  in  answer  to  a 
question  from  The  Court,  mentioned  Barratt  v.  Price,  9  Bing.  566  (£. 
C.  L.  R.  vol.  23).]  The  general  rule  is  that  a  person  illegally  in  cus- 
tody at  the  suit  of  one  party  is  not  privileged  from  arrest  at  the  suit  of 
another  person,  unless  there  be  collusion ;  Howson  v.  Walker,  2  W.  Bl. 
823,  Davies  v.  Chippendale,  2  B.  &  P.  282,  Collins  v.  Yewens,  10  A.  & 
E.  570  (E.  C.  L.  R.  vol.  37),  Ex  parte  Cogg,  6  Dowl.  P.  C.  461,  Barclay 
V.  Faber,  2  B.  A;  Aid.  743,  In  re  Ramsden,  3  D.  A;  L.  748,  754,  note  (a). 
Barratt  v.  Price  is  explained  in  Robinson  v.  Yewens,  5  M.  &  W.  149.t 
It  was  a  case  where  there  had  been,  not  a  new  detention  under  the  ca. 
sa.  insisted  upon,  but  an  illegal  arrest  upon  mesne  process,  the  ca.  sa. 
having  been  in  the  sheriff's  hands  at  the  time  of  the  illegal  arrest, 
and  the  arrest  therefore  enuring  to  the  ca.  sa. :  so  that,  in  legal  effect, 
the  party  was  arrested  illegally  under  the  ca.  sa.,  as  well  as  upon  the 
mesne  process.  But  here  the  legal  arrest  was  not,  actually  or  virtually, 
under  the  warrant  upon  the  ca.  sa. ;  for,  at  the  time  of  the  arrest,  that 

(a)  Soma  eircnmstanoei  were  suggested  in  the  affidnTity  as  showing  ooUasion :  bat  the  oonnsel 
inpporting  the  rule  disclaimed  insisting  upon  them. 


735  EGOINGTON'S  CASE.    M.  T.  1853. 

warrant  did  not  exist.  The  execution  creditors  had  therefore  no  mode 
of  charging  Eggington  except  by  detaining  him  in  the  gaoler's  custody; 
Hutchins  v.  Eenrick,  2  Burr.  1048,  shows  the  practice  in  this  respect. 
^-o^-i  *J'  ChrcLyi  contrsl. — The  gaoler  here  had  Eggington  in  custody 
-'  illegally  from  the  first:  he  could  not  keep  him  upon  a  new  charge. 
[Coleridge,  J. — But  the  sheriff,  who  acted  upon  the  ca.  sa.,  never 
arrested  illegally :  his  act  i3  more  like  an  arrest  than  a  detainer.]  The 
gaoler  is  his  officer:  and,  at  any  rate,  from  the  time  of  his  receipt  of^ 
the  order  of  this  Court  was  acting  illegally  in  detaining.  The  case  is 
thus  within  the  authority  of  Barratt  v.  Price.  [Coleridge,  J. — The 
principle  of  that  decision  is  that  an  arrest  is  an  arrest  under  all  the 
warrants  that  the  sheriff  has  in  his  hands  at  the  time.  Therefore,  if 
the  arrest  be  illegal,  the  party  is  arrested  illegally  on  all  those  writs: 
that  is,  he  was  not  legally  arrested  on  any.  But  that  is  inapplicable 
here :  Eggington  was  not,  upon  the  illegal  arrest,  in  custody  under  the 
ca.  sa.  WiGHTMAN,  J. — Suppose,  instead  of  pursuing  the  form  of  a 
detainer,  the  sheriff  had  made  out  his  warrant  to  another  officer  who  had 
gone  into  the  gaol  and  formally  arrested  the  prisoner.  Coleridge,  J.— 
And,  if  the  prisoner  had  then  been  on  the  criminal  side,  under  the  illegal 
arrest,  could  not  the  officer  have  carried  him  over  to  the  civil  side  under 
the  ca.  sa.  ?]  For  that  the  leave  of  the  Court  would  have  been  necessary. 
And,  further,  the  language  of  stat.  29  C.  2,  c.  7,  s.  6,  is,  that  the  service 
of  the  process  on  Sunday  "shall  be  void  to  all  intents  and  purposes  what- 
soever.** The  intention  was  that  nothing  should  be  effected  by  process 
so  served.  [Lord  Campbell,  C.  J. — ^Nothing  by  the  person  causing  it 
to  be  so  served.  Wightman,  J. — In  Robinson  v.  Tewens,  6  M.  &  W. 
*7^71  ^^^'t  Parke,  B.,  said :  "  The  defendant  was  not  first  wrongfuDy 
-*  '^'arrested  by  the  sheriff,  unless  he  did  some  subsequent  act  to  adopt 
the  original  illegal  act  of  Sloman."  Has  the  sheriff  here  done  any  snch 
act  of  adoption  ?]  The  delivery  of  the  warrant  to  the  gaoler  is  such  an 
act :  the  gaoler  is  the  sheriff's  officer :  the  knowledge  of  the  gaoler  is, 
in  law,  the  knowledge  of  the  sheriff.  But,  if  the  gaoler  be  not  for  this 
purpose  the  officer  of  the  sheriff,  then  Eggington  has  never  been  in  the 
sheriff's  custody  at  all  under  the  ca.  sa.,  and  must  be  discharged. 

.Lord  Campbell,  C.  J. — If  the  case  had  depended  on  the  warrant  of 
Slst  October,  issued  at  the  instance  of  the  town  council,  the  party  would 
have  been  entitled  to  his  release ;  for  that  is  substantially  at  the  instance 
of  those  at  whose  instance  the  first  and  second  warrants  issued,  and  who 
could  not  take  advantage  of  their  own  wrong  committed  npon  the  occa- 
sion of  the  first  arrest.  But  the  execution  creditors  are  entitled  to  de- 
tain him.  The  order  of  this  Court  for  his  discharge  is  received  by  the 
gaoler  on  the  3d  of  November :  on  that  same  day  the  sheriff,  with  whom 
a  ca.  sa.  has  been  previously  lodged,  makes  his  warrant,  the  defendant 
being  in  his  bailiwick ;  and  this  is  lodged  with  the  gaoler  on  4th  Novem- 
ber.    There  was  no  reason  why  the  sheriff  should  not  have  put  his  hand 
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!ipon  Eggington's  shoulder,  in  execution  of  the  ca.  sa.    The  detainer  was 
therefore  lawful. 

Coleridge,  J. — I  have  atready  explained  the  principle  of  Barratt  v. 
Price.  That  principle  is  not  applicable  here ;  for  it  merely  amounts  to 
this,  that,  when  the  sheriff  having  several  warrants  in  his  hands  makes 
the  *arrest  illegally,  that  is  an  illegal  arrest  under  all  the  war-  r:|cYQ« 
rants.  But  here,  after  the  party  has  been  illegally  arrested,  and  ^ 
while  he  is  in  custody  under  that  arrest,  an  individual,  unconnected  with* 
the  former  proceedings,  delivers  to  the  sheriff  a  writ  of  oa.  sa.  What 
then  was  the  sheriff  to  do  ?  Was  he  not  to  execute  the  arrest  because 
the  gaoler  had  not  obeyed  the  order  to  discharge  ?  That  would  not  have 
famished  him  with  an  answer.  Nor  was  he  the  lees  able  to  arrest  be- 
cause the  warrant  was  to  be  lodged  with  the  same  keeper  who  had  cus- 
tody under  the  illegal  arrest.  There  was  no  identity  at  all  between  the 
proceedings  or  the  parties  by  whom  they  were  instituted. 

WiGHTMAN,  J. — ^Mr.  Gray's  argument  would  have  been  applicable  if 
the  original  arrest  by  the  gaoler  had  been  made  by  him  in  the  character 
of  officer  of  the  sheriff.  But  that  was  not  so.  The  principle  of  Barratt 
V.  Price  is  inapplicable ;  and  there  was  nothing  to  prevent  the  sheriff 
executing  the  ca.  sa.  Rule  discharged.(a) 

*  (a)  Erie,  J.,  had  left  the  Court 


♦Ex  parte  ASPINWALL  and  others,  Executors  of  JOY.     In  ^^-q^. 
the  matter  of  STURGIS  t;.  JOY.    Nov.  8.  L  ^"^^^ 

A  judgment,  entered  np  in  one  of  the  Superior  Clonrte  at  Westminster  in  the  name  of  the  assignee 
of  an  insolvent  on  the  warrant  of  attorney  signed  by  the  insoWent  befbre  a^judioation,  pursu- 
ant to  Stat  1  A  2  Vict  0.  110,  s.  87,  is  not  a  record  over  which  such  Superior  Court  exercises 
control  except  in  respect  of  irregularity  in  the  proceedings  in  such  Court  itself:  but  the  Insol- 
vent Debtors'  Court,  alone,  is  to  decide  when  satisfaction  is  to  be  entered,  and  for  that  purpose 
is  to  eonstrue  the  Act  judicially.  Therefore,  in  a  case  where  the  Commissioners  of  that  Court 
differed  in  opinion  as  to  whether,  on  the  true  construction  of  the  Act,  satisfaction  ought  to  be 
entered  on  a  judgment  so  entered  in  the  Queen's  Bench,  the  debts  having  been  paid,  but  with- 
out interest,  this  Court,  without  expressing  any  opinion  on  the  oonstruction  of  the  Act,  refused 
a  rale  for  a  mandamus  commanding  a  Commissioner  to  enter  satisfaction ;  and  discharged  with 
costs  A  rule  calling  on  the  assignee,  the  plaintiff  on  the  record,  to  show  cause  why  satis&etion 
should  not  be  entered  up. 

Channell,  Serjt.y  in  last  Easter  Term,(a)  obtained,  on  behalf  of  the 
executors  of  Joy,  who  had  taken,  in  his  lifetime,  the  benefit  of  the  In- 
solvent Debtors'  Act,  a  rule  Nisi  for  a  mandamus  commanding  Mr. 
Law,  one  of  the  Commissioners  of  the  Insolvent  Debtors'  Court,  to 
cause  satisfaction  to  be  entered  on  the  judgment  entered  up  in  the  name 
of  Sturgis,  the  provisional  assignee,  against  Joy,  under  the  warrant  of 
attorney  executed  by  him  before  adjudication,  pursuant  to  stat.  1  &  2 

(a)  Friday,  May  6th,  before  Lord  Campbell,  C.  J.,  Wightman,  Erie,  and  Crompton,  Js. 
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Vict.  c.  110,  s.  87,  all  the  debts,  in  respect  of  which  such  adjudication 
had  been  made,  having  been  paid.  The  substance  of  the  affidavits  ud 
which  he  moved  was :  that  in  the  year  1841  Joy  obtained  his  discharge, 
and,  before  adjudication,  executed  the  warrant  of  attorney  required  by 
Stat.  1  &  2  Vict.  c.  110,  s.  87,  under  which  judgment  was  entered  up 
in  this  Court  in  the  name  of  the  provisional  assignee.  The  amount  of 
the  debts  in  Joy's  schedule,  unsatisfied  at  the  time  of  granting  the 
warrant,  was  about  12,000Z.  The  insolvent  was,  at  the  time  of  bis  dis- 
*74.m  ^^*^8®>  plaintiff  *in  a  Chancery  suit  of  Joy  against  Birch,  which 
•'  continued  after  his  discharge.  Finally,  in  1852,  by  a  decree  of 
the  House  of  Lords  in  that  cause,  he  recovered  a  sum  of  upwards  of 
30,000Z. :  but  he  died  before  any  portion  of  it  was  paid.  After  his 
death,  the  amount  was  paid  to  the  provisional  assignee ;  and  the  exe- 
cutors, under  stat.  1  &  2  Vict.  c.  110,  s.  92,  applied  to  the  Insolyent 
Debtors'  Court  to  cause  satisfaction  to  be  entered  on  the  judgment,  and 
to  order  the  surplus  to  be  paid  to  them  after  the  principal  sums  of  the 
debts  were  paid.  The  creditors  claimed  to  be  paid  their  debts  with  interest 
from  1841.  Mr.  Commissioner  Law,  before  whom  the  case  was  heard, 
declared  himself  to  be  of  opinion  that,  on  the  true  construction  of  the 
Act,  the  creditors  were  entitled  to  interest :  but  he  added  that,  as  it 
was  a  point  on  which  the  Commissioners  of  the  Insolvent  Debtors* 
Court  differed  in  opinion,  he  should  suspend  making  any  order 
until  the  executors  had  the  opportunity  of  applying  for  a  mandamus, 
when,  as  it  was  suggested,  the  opinion  of  this  Court  on  the  constroc- 
tion  of  the  Act  might  be  obtained  for  the  guidance  of  the  Commis- 
sioners. 

Channell^  Serjt.,  stated  the  effects  of  the  affidavits  as  above. — ^[Lord 
Campbell,  C.  J. — ^If  this  were  a  matter  in  which  a  mandamus  woold 
lie,  you  have  said  enough  to  show  that  it  would  be  a  proper  case  for  & 
rule/  Nisi ;  but  it  is  within  the  jurisdiction  of  the  Insolvent  Debtors' 
Court  to  say  whether  the  debts  are  satisfied  within  the  meaning  of  the 
Act.  Whether  they  have  decided  rightly  or  wrongly,  we  cannot  grant 
a  mandamus  commanding  a  court  of  competent  jurisdiction  to  pnt  a 
particular  construction  on  this  Act  of  Parliament.  We  should,  how- 
*741 1  ^^^^y  ^^  g'^^  ^^  P^®  ^^7  assistance  in  our  power  to  *the  learned 
-'  Commissioners :  and  it  may  be  that,  as  the  judgment  is  in  this 
Court,  you  may  find  some  means  of  raising  the  question  before  us  under 
our  general  jurisdiction  over  our  own  records.  If  you  can  do  so,  joa 
may  mention  the  case  again.] 

Per  CuRiAM.(a)  Rule  for  a  mandamus  refused 

In  Trinity  Term,  Channellf  Serjt.,  on  affidavits  to  the  same  effect  as 
above  stated,  obtained  a  rule  Nisi,  calling  on  Sturgis,  the  plaintiff  in 
the  judgment,  to  show  cause  why  satisfaction  should  not  be  entered  on 

(a)  Lord  CampbeU,  C.  J.,  Wightman,  Brie,  and  Crompton,  Js 
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tlie  judgment,  on  payment  of  the  debts  in  respect  of  which  the  adju- 
dication was  made,  without  interest. 

Sir  F.  Theriger  now  showed  cause. — Stat.  1  &  2  Vict.  c.  110,  s.  92, 
provides  that,  if  <'  it  shall  appear  to  the  satisfaction  of  the  said  Court 
for  the  relief  of  Insolvent  Debtors  that  all  the  debts  in  respect  of 
which  such  adjudication  was  made  have  been  discharged  and  satisfied, 
it  shall  be.  lawful  for  such  Court,  upon  application  duly  made,"  <<to 
order  satisfaction  to  be  entered  on  such  judgment :"  and  the  section 
proceeds,  in  similar  language,  to  give  that  Court  power  to  order  the 
surplus  to  be  paid  over.  The  present  rule  is  wrong  in  its  form ;  for  it 
calls  on  Sturgis,  the  provisional  assignee,  to  show  cause  why  satisfaction 
should  not  be  entered  up,  a  matter  in  which  he  has  no  interest,  and 
which  he  can  neither  hinder  nor  further.  But  in  no  shape  could  r-i^^jAn 
^there  be  any  appeal  to  this  Court.  In  Harden  v,  Forsyth,  1  ^ 
Q.  B.  177  (E.  C.  L.  R.  vol.  41),  it  was  held  that,  where  the  warrant 
of  attorney,  under  the  former  Insolvent  Debtors'  Act,  7  G.  4,  c.  57,  s. 
57,  was  void,  this  Court  had  jurisdiction  to  set  aside  the  judgment. 
But,  when  the  statutable  requisites  for  entering  up  a  judgment  of  this 
kind  have  been  fulfilled,  so  that  the  judgment  is  valid,  the  power  to 
regulate  the  manner  in  which  execution  shall  issue,  under  sect.  87,  and 
to  enter  up  satisfaction,  under  sect.  92,  are  statutable  powers  to  be 
exercised  by  the  insolvent  Debtors'  Court  only,  and  without  appeal. 
(He  was  then  stopped  by  the  Court.) 

Channellj  Serjt.,  and  Bovillj  in  support  of  the  rule. — It  must  be 
admitted  that  there  is  nothing  in  stat.  1  &  2  Vict.  c.  110,  to  give  this 
Court  jurisdiction  over  this  judgment.  But  the  Court  has  at  common 
law  full  control  over  its  own  records ;  and  there  is  nothing  in  the  Act 
to  take  away  that  common  law  jurisdiction. 

Lord  Campbell,  C.  J. — I  am'  of  opinion  that  this  rule  must  be  dis- 
charged. It  seems  to  me  that  the  intention  of  the  Legislature  was  to 
confine  the  jurisdiction  over  this  judgment  to  the  Insolvent  Debtors' 
Court.  If  there  were  any  irregularity  in  the  manner  in  which  the 
judgment  was  entered  on  our  rolls,  then  we  should  be  the  proper  tri- 
bunal to  interfere  and  set  it  right ;  but  when  it  is  regularly  entered  up 
our  jurisdiction  ceases.  The  Legislature,  in  sect.  92,  enacts  that,  if 
"  it  shall  appear  to  the  satisfaction  of  the  said  Court  for  the  relief  of 
Insolvent  ^Debtors*'  that  the  debts  are  discharged,  it  shall  be  rn^wAo 
lawful  «*for  such  Court"  to  order  satisfaction  to  be  entered.  '- 
That  refers  it  to  that  Court  to  say  whether  the  debts  are  discharged  or 
not.  I  am  sorry  that  we  cannot  render  our  assistance  to  the  learned' 
Commissioners  in  construing  the  Act ;  but  I  am  of  opinion  that  we 
have  no  jurisdiction  to  entertain  the  question. 

Coleridge,  J. — I  am  of  the  same  opinion.  When  the  statutable 
conditions  precedent  to  the  entering  up  of  such  a  judgment  have  been 
fulfilled,  our  jurisdiction  ceases.     If  it  were  not  so,  we  might  be  called 
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to  interfere  in  every  case.  But  the  Insolvent  Debtors'  Court  is  a  coixrt 
created  by  statute  with  jurisdiction  for  particular  purposes,  with  which 
we  are  not  to  interfere. 

WiGHTMAN,  J. — The  warrant  of  attorney  and  judgment  in  this  case, 
are  not  under  the  common  law ;  but  they  are  founded  on  and  regulated 
by  statute.  We  cannot  interfere  to  order  satisfaction  to  he  entered, 
when  the  Act  says  that  it  shall  be  done  only  when  the  Insolvent  Debt- 
ors' Court  are  satisfied  that  the  debts  are  discharged. 

Erle,  J.y  eoncnrred.  Rule  discharged,  with  costs. 


♦744.1  *^^  *^®  matter  of  a  plaint  in  the  County  Court  of  DURHAM 
'^^J      holden  at  BARNARD  CASTLE,  between  JOSEPH  STE- 
PHENSON, plaintiff,  and  EDWARD  RAINE,  defendant.    iVbr.  3. 

The  office  of  parish  clerk  is  a  hereditament  within  the  meaning  of  the  word  as  used  in  staL  9  4 
10  Vict  0.  95,  a.  6S;  and  the  county  court  has  not  Juriadictioii  to  try  a  plaint  in  which  title  to 
that  office  oomes  in  question. 

BoviLL,  in  last  term,  obti^ned  a  rule  Niai  for  a  prohibition  in  the 
above  plaint. 

From  the  affidavits  on  which  the  tule  was  obtained,  and  those  in 
answer,  it  appeared  that  the  plaintiff  had  been,  de  facto,  chapel  clerk 
of  the  parochial  chapelry  of  Barnard  Castle  since  the  year  1817 ;  that 
he  claimed  from  every  householder  in  the  chapehry  4d.  annually,  payable 
at  Easter,  as  by  immemorial  custom  due  to  the  chapel  clerk ;  and  that 
this  plaint  was  brought  against  the  defendant,  a  householder  in  the 
chapelry,  to  recover  20(2.,  being  five  years'  arrears  of  this  alleged  cus- 
tomary payment.  On  the  trial,  before  the  judge  of  the  county  court, 
the  defendant  disputed  the  title  of  the  plaintiff  to  the  office  of  chapel 
clerk ;  and  also  disputed  the  title  of  the  chapel  clerk  to  any  such  cus- 
tomary payment ;  and  he  now  made  affidavit  that  both  disputes  were 
made  bon&  fide.  The  judge  of  the  county  court  expressed  his  doubts 
whether  he  had  jurisdiction,  and  adjourned  ther  cause,  in  order  that  the 
defendant  might  have  an  opportunity  to  apply  to  a  superior  court  for  a 
prohibition. 

Cowling  now  showed  cau8e.(a) — The  office  of  chapel  clerk  is  not  a 
franchise :  it  does  not  emanate  from  the  Crown :  that  is  the  proper 
i^mAf'-y  incident  of  a  franchise ;  Com.  *Dig.  Franehue  (A  1).  Quo 
^  warranto  would  not  lie  for  it.  [Lord  Campbell,  C.  J. — ^But  in 
^hat  sense  does  the  Legislature  use  the  word  «  franchise'*  in  stat.  9  k 
10  Vict.  c.  95,  s.  58  ?  May  it  not  be  in  a  more  popular  sense  than  you 
are  putting  on  it  ?]  The  words  are  title  to  <<  any  toll,  fair,  market,  or 
ftancliise."     The  things  with  which  the  word  is  coupled  are  strictly 

(a)  Before  Lord  Campbell,  G.  J.,  Coleridge,  Wightman,  and  fole,  Ji» 
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franchises ;  and  the  word  should  be  construed  to  mean  a  franchise  ejus- 
dem  generis  with  those  enumerated.  Neither  can  this  office  be  called  a 
hereditament ;  the  meaning  of  that  word  in  stat.  9  &  10  Vict.  c.  95,  s. 
58,  may  be  collected  from  Lloyd  v.  Jones,  6  Com.  B.  81  (E.  C.  L.  R. 
vol.  60).  [Lord  Campbell,  C.  J. — That  cause  was  decided  on  the 
ground  that  the  question  of  title  was  not  really  raised.  The  claim  of 
the  defendant  was  to  a  right  which  could  not  possibly  exist ;  and  there- 
fore no  title  to  such  a  right  could  come  in  question.]  That  was  so :  but 
the  Court  of  Common  Pleas,  after  deciding  on  that  ground,  proceed  to 
Bay  that,  if  the  right  could  have  existed,  the  county  court  would  still 
have  had  jurisdiction.  WUde,  C.  J.^  in  delivering  judgment,  says  (a) 
that  sect.  58  «« excludes  the  jurisdiction  in  causes  involving  disputed 
claims  to  incorporeal  hereditaments,  and  the  claim  in  question  is  not  a 
daim  to  an  incorporeal  hereditament.  <  Hereditament'  is  defined  in 
the  text  books  of  authdrity  to  signify  <  all  such  things,  whether  corpo- 
real or  incorporeal,  which  a  man  may  have  to  him  and  his  heirs,  by  way 
of  inheritance,  and  which  if  they  be  not  otherwise  bequeathed,  come  to 
him  which  is  next  of  blood,  and  not  to  the  executors  or  administrators 
as  chattels  do.*(i)  It  is.  obvious  that  the  iright  claimed  *under  r^^^^/. 
the  custom  alleged,  is  not  a  claim  to  an  hereditament,  and  there-  ^ 
fore  not  such  aiS  to  exclude  the  jurisdiction  of  the  county  court."  The 
office  of  parish  clerk  does  not  come  within  the  definition ;  and,  even  if 
the  dispute  of  title  to  it  is  to  be  taken  to  be  bon&  fide,  it  does  not  oust 
the  jurisdiction.  Neither  is  the  claim  to  a  customary  payment  of  id,  a 
claim  of  toll,  or  of  anything  of  such  a  nature  that  the  questioning  of 
the  title  to  it  brings  this  plaint  within  the  exceptions  in  sect.  58.  (As 
the  Court  expressed  no  opinion  on  this  point,  the  argument  relating  to 
it  is  omitted*  CowUng  on  this  point  cited  In  re  Bi^ddeley,  4  Exch.  50.8,t 
Davis  V.  Walton,  8  Exch.  153,t  and  Lloyd  v.  Jones.) 

Bovillj  in  support  of  his  rule. — The  Legislature  cannot  have  meant  to 
allow  the  county  court  to  try  the  title  to  an  office ;  and  the  words  in  sect. 
58  are  wide  enough  to  express  their  intention.  The  word  *'  heredita- 
ment" comprehends  offices:  it  comprehends  "tenement;"  and  "tene- 
ment" includes  "qfiqesj"  Co.  Lit.  6  a;  2  BL  Com.  16,  21. 

Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (November 
23d),  delivered  judgment. 

In  this  case  the  plaintiff  sues  in  the  county  court,  as  chapel  clerk  of  a 
parochial  chapelry,  against  the  defendant,  as  an  inhabitant  householder 
of  the  chapelry,  to  recover  five  years'  arrears  of  an  annual  payment  of 
id.j  alleged  to  be  due  to  him  by  immemorial  custom.  Upon  the  hearing 
before  the  county  court  judge,  the  defendant  first  denied  that  the  plain- 

(o)  a  Goo.  B.  90. 

(6)  Termes  de  In  Ley,  Hereditamentt  (in  later  editions  only) ;  Co.  Litt  6  a. 
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*7171  ^^^  ^^^  ®^®^  heexx  duly  appointed  to  the  *office  of  cbapel  clerk, 
^  and,  secondly,  he  denied  that  any  such  annual  payment  was  due 
by  custom  tc  the  chapel  clerk.  He  then  objected  to  the  jurisdiction  of 
the  court.  The  judge  adjourned  the  hearing  of  the  cause,  to  give  the 
defendant  an  opportunity  to  apply  for  a  prohibition.  We  are  now  to 
determine  wnether  a  prohibition  should  be  granted.  Upon  the  affidavits, 
and  the  opinion  expressed  by  the  county  court  judge,  we  must  assume 
that  both  defences  are  made  bon&  fide,  and  that,  if  the  cause  proceeds 
in  the  county  court,  both  defences  must  be  there  inquired  into  and  dis- 
posed of.  This  being  a  personal  action,  it  is  prim&  facie  maintainable  in 
the  county  court ;  but  the  defendant  contends  that  it  comes  within  the 
exception  in  sect.  58  of  stat.  9  &  10  Vict.  c.  &5,  providing  that "  the 
court  shall  not  have  cognisance  of  any  action*'  "  in  which  the  title  to  any 
corporeal  or  incorporeal  hereditaments,  or  to  any  toll,  fair,  market,  or 
franchise,  shall  be  in  question."  In  construing  this  language,  we  are  of 
opinion  that  this  is  an  action  in  which  the  title  to  an  incorporeal  here- 
ditament comes  in  question.  The  plaintiff  sets  up  his  right  to  a  cus- 
tomary payment  of  4(2.  a  year  from  every  inhabitant  householder  in  the 
chapelry,  as  holder  for  his  life  of  the  office  of  chapel  clerk ;  and  the  de- 
fendant denies  his  title  to  the  office.  There  seems  to  be  no  doubt  that 
this  office  is  a  tenement ;  for  it  is  holden,  and  holden  for  life.  Bat, 
according  to  the  legal  definitions  which  have  been  referred  to,  as  tene- 
ments comprehend  all  landa,  so  hereditaments  comprehend  all  tenements. 
And,  looking  to  the  object  and  frame  of  the  proviso  in  question,  we  are 
of  opinion  that  the  Legislature  here  uses  the  word  in  that  extensive  sense, 
*7d.R'}  ^^^  T^e^i^t  to  exclude  the  trial  of  *the  title  to  such  an  office  from 
-'  the  jurisdiction  of  the  county  court  judge. 
We  therefore  think  that  the  rule  for  a  prohibition  should  be  absolute. 

Bnle  absolute. 


KEANE  V.  REYNOLDS.    JITov.  4. 

Tretpaas  for  pulling  down  a  cottage.  Plea :  Not  guUty,  by  statate.  The  plaintiff  was  eomidcd 
by  three  Justieei,  under  atat  6  A  6  W.  4,  o.  50,  for  an  encroachment  on  a  highway.  The 
defendant,  who  was  snnreyor  of  the  highways,  puUed  down  plaintiff's  cottage,  whiefa  was  irkst 
the  conTietton  referred  to,  bnt  which  was  not  in  fact  an  eneroachment  within  tha  meanisf  «f 
the  Act    No  warrant  issaed  directing  defendant  to  do  the  act 

Held :  that  stat  6  A  8  W.  4,  c.  60,  s.  69,  requires  the  surreyor  to  execute  a  oonTiction  under  tkst 
Act,  by  pulling  down  the  eneroachment  though  there  is  no  warrant!  and  thai  ooBseqaently 
the  conviction,  though  not  itself  oorrect,  was  a  defence  to  this  action,  as  defendant  was  ikova 
to  be  in  the  position  of  a  person  bound  to  execute  the  judgment  of  a  tribunal  of  eompeteat 
juriddiction. 

Trespass  for  pulling  down  a  house.     Plea :  Not  guilty,  by  atatute. 
Issue  thereon. 

On  the  trial,  before  Martin,  B.,  at  the  last  Somerset  Assizes,  it 
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appeared  by  the  plaiatiff's  evidence  that  his  cottage  was  an  encroach- 
ment within  fifteen  feet  of  the  middle  of  a  carriage  way ;  but  that  it  was 
a  highway  which  had  never  been  repaired  with  stones,  or  otherwise, 
but  was  merely  a  green  by-lane.  The  defendant,  who  was  surveyor  of 
the  highways,  had  pulled  the  cottage  down  in  supposed  execution  of 
8tat.  5  &  6  W.  4,  c.  50,  s.  69.  The  defendant,  in  answer  to  this  case, 
proved  a  conviction  of  the  plaintiff  by  three  justices  for  encroaching  on 
the  highway ;  it  was  not  disputed  that  this  conviction  was  made  before 
the  defendant  pulled  the  house  down,  and  that  it  related  to  this  house. 
The  learned  Judge  directed  a  verdict  for  the  defendant,  subject  to  leave 
to  move  to  enter  a  verdict  for  the  plaintiff. 

*Orowder  now  moved  accordingly. — The  general  words  of  sect.  r^cPr^q 
69  would  apply  to  an  encroachment  within  fifteen  feet  of  the  ^ 
middle  of  any  carriage  way ;  but  sect.  63  (construed  by  the  interpre- 
tation clause,  sect.  5)  confines  it  to  those  carriage  ways  which  have  been 
repaired  and  maintained  with  stones.  The  defendant  therefore  was  not 
in  fact  justified ;  and  the  conviction  is  not  conclusive  to  shut  out  the 
truth.  The  surveyor,  it  is  true,  is,  by  sect.  69,  required  to  pull  down 
encroachments;  but  that  means  encroachments  in  fact.  He  is  not 
bound  to  wait  for  a  conviction ;  nor,  when  there  is  one,  is  he,  as  a  mat- 
ter of  course,  to  act  on  it :  at  least,  if  he  acts  without  a  warrant,  it  is 
at  his  own  peril ;  and  in  the  present  case  there  was  no  warrant.  [Lord 
Campbell,  C.  J. — When  we  look  at  sect  69,  it  appears  that  every  con- 
viction under  it  involves  a  judgment  quod  prosternatur,  which  the  sur- 
veyor is  required  to  execute.  The  surveyor,  if  he  acts  without  a  con- 
viction, acts  at  his  peril :  but  when  there  is  one  it  is  a  defence,  not  as 
conclusive  evidence  that  the  alleged  encroachment  really  was  one,  but 
on  the  principle  that  the  surveyor  acted  in  obedience  to  the  judgment 
of  a  court  of  competent  jurisdiction  which  he  was  .bound  to  execute.] 
The  conviction  was  also  bad  in  form.  (The  argument  on  this  point  is 
omitted.) 

Per  CuRiAM.(a) — There  will  be  no  rule.  Rule  refused. 

(a)  Lord  CampbeU,  C.  J.,  Coleridge^  Wightman,  and  Erie,  Js. 
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*750]    *THOMAS  WALKER  v.  The  YORK  and  NORTH  MID- 
LAND  Railway  Company.     Nov.  4. 

Action  Against  a  railway  oompany  for  not  dnly  eanying  fisb,  ftom  S.  to  M.,  averted  to  ba 
received  bj  the  defendants  at  6.  to  be  carried  aa  common  carriera  to  M.  Pleas :  2.  That 
defendants  did  not  receive  the  fish  as  common  carriers :  3.  That  defendants  received  the  fish 
on  certain  terms  set  out  in  the  plea.    Issues  thereon. 

At  the  trial,  there  was  evidence  that  defendants  printed  many  notices,  declaring  that  they  would 
not  carry  fish  except  on  terms  relieving  them  from  all  liability,  and  declaring  also  that  nona 
of  their  servants  had  power  to  vary  those  terms ;  that  a  parcel  of  these  notices  were  sent  to  S^ 
and  served  on  the  fish  merchants  there,  including  plaintiff:  that  they  generally  threw  down 
the  notices ;  and  that  pluntiff  told  the  defendants'  station  master  at  S.  that  they  were  not  of 
any  use  ,*  after  which,  the  fish  were  sent  by  plaintiff  by  defendants'  railway,  and  were  not  dalj 
carried.  The  learned  Judge  advised  the  jury,  if  they  were  satisfied  that  plaintiff  was  served 
with  the  notice,  to  infer,  as  a  fact,  that  he  sent  the  fish  on  a  special  contract  embodying  the 
terms  contained  in  it,  unless  plaintiff,  before  he  sent  the  fish,  unambiguously  dissented  from  the 
terms,  and  the  defendants  acquiesced  in  his  dissent.  Verdict  for  defendant  on  the  two  issues 
above  mentioned. 

Held :  that  the  direction  was,  under  the  circumstances,  right:  that  stat  11  O.  4  A  1  W.  4,  c.  58, 
s.  4,  is  confined  to  public  notices ;  and  that  the  jniy  might  rightiy  infer,  from  plaintiff  having 
special  notice  that  fish  would  not  be  taken  except  on  certain  terms  and  that  no  one  had  power 
to  vary  the  terms,  and  from  his  afterwards  persisting  in  sending  his  fish,  that  he  assented  to 
a  special  contract  to  carry  on  these  terms ;  and  the  defendants  were  in  that  case  protected  by 
this  special  contract^  under  sect  6. 

The  first  count  in  the  declaration  was  on  a  bailment  of  fish,  delivered 
to  the  defendants  as  common  carriers  from  Scarborough  to  Manchester, 
and  received  by  them  as  such  carriers,  to  be  carried  from  Scarborough 
to  Manchester,  and  there  delivered  for  plaintiff',  with  due  and  reason- 
able diligence  and  speed,  for  reward  to  be  paid  by  plaintiff'  to  defend- 
ants in  that  behalf.  Breach:  for  not  carrying  or  delivering  with 
reasonable  diligence  and  speed. 

Pleas  to  this  count :  1.  Not  guilty :  2.  A  traverse  of  the  averment 
that  defendants  received  the  fish  as  common  carriers  on  the  terms 
alleged:  3.  That,  before  the  goods  in  that  count  mentioned  were 
delivered  by  plaintiff  to  defendants,  and  by  them  received  on  the  occa- 
sion in  the  said  1st  count  mentioned,  fish  being  a  perishable  and  conse 
j^PTf-'t-i  quently  a  hazardous  article  of  traffic,  ^defendants  had  been  and 
^  were  carrying  it  at  and  after  a  reduced  rate  of  carriage  below 
the  rate  at  which  the  defendants  were  by  law  entitled  to  charge  for  the 
carriage  of  the  same,  but  only  on  certain  conditions,  and,  amongst 
others,  the  condition  thereinafter  specially  set  forth,  of  which  plaintiflT 
at  the  time  the  said  fish  in  the  said  1st  count  mentioned  was  so 
delivered  to  and  received  by  the  defendants  as  in  that  count  mentioned, 
for  the  purpose  therein  in  that  behalf  mentioned,  had  notice:  and  that 
defendants,  before  and  at  the  time,  gave  notice  to  the  plaintiff,  and  the 
plaintiff  then  had  notice  and  knowledge,  that,  fish  being  a  perishable 
and  consequently  a  hazardous  article  of  traffic,  the  defendants  would 
carry  it,  at  the  said  reduced  rate  of  carriage,  only  upon  the  following 
(amongst  other)  conditions,  namely :  that  the  said  Company  would  not 
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be  responsible  for  the  delivery  of  fish-  in  any  certain  or  reasonable  time, 
nor  m  time  for  any  particular  market ;  nor  were  the  said  Company  to 
be  required  to  carry  or  forward  fish  by  any  particular  train ;  nor  were 
the  Company  to  be  responsible  for  loss  or  damage  arising  from  any 
delay  or  stoppage,  howsoever  occasioned.  Averment :  that  defendants 
charged  plaintiff  for  the  carriage  and  delivery  of  the  fish,  at  and  after 
the  reduced  rate  of  charge,  and  that  they  received  the  said  fish  from 
plaintiff  to  be  carried  and  conveyed  as  aforesaid^  subject  to  and  upon 
the  terms  of  the  said  condition,  and  upon  no  other  terms  at  variance 
therewith;  of  which  plaintiff,  at  the  time  the  said  fish  was  so  delivered 
to  and  received  by  the  defendants  as  in  that  count  mentioned  for  the 
purpose  therein  mentioAed,  had  notice  and  knowledge,  and  thereby  then 
absented  that  the  said  fish  should  be  carried  and  conveyed  by  the 
defendants  from  '^'Scarborough  aforesaid  to  Manchester  afore- 


said, and  there  delivered  for  the  plaintiff,  at  the  said  reduced  rate 
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of  carriage,  upon  the  said  condition  and  the  terms  thereof  in  that 
behalf  aforesaid.     Issue  on  tbese  pleas. 

There  were  four  other  counts  for  not  carrying  other  fish  from  Scar- 
borough to  London*  Th^  pleading  oa  each  wert  similar  to  those  on 
the  first  county 

The  cause  was  first  tried  before  Lord  Capipbell,  C.  J.,  at  the  sittings 
in  London  after  last  Hilary  Term,  when  &  general  verdict  passed  for 
the  plaintiff:  but  a  new  trial  was  granted,  in  order  that  it  might  be 
ascertained  whether  a  notice  hereafter  mentioned  had  been  served  on 
the  plaintiff  or  not :  the  defendants  were  to  admit  the  rest  of  the  plain- 
tiff's case,  and  the  amount  of  damages. 

On  the  second  trial,  before  Coleridge,  J.,  at  the  sittings  in  Londozt 
daring  last  Trinity  Term,  the  following  £acts  were  agreed  on  by  both  sides. 
The  plaintiff  was  a  fish-merchant  at  Scarborough.  There  is  railway 
communication  from  Scarborough  to  Manchester  and  to  London.  The 
terminus  at  Scarborough  is  part  of  the  defendants'  railway,  which  com- 
municates with  other  railways  leading  to  Manchester  and  London.  The 
defendants,  as  is  usual,  collect  goods  at  their  own  terminus  and  for- 
ward them  through  the  connecting  lines  to  their  destination ;  and  it  was 
admitted  that  the  fisb  in  quiestioA  had  been  sent  by  defendants'  line, 
and  not  delivered  iu  due  time,  to  the  damage  of  plaintiff.  The  learned 
Judge  ruled  that,  after  these  admissions,  made  in  obedience  to  the  rule 
granting  the  new  trial,  the  onus  lay  on  the  defendants ;  and  their  counsel 
began.  The  parts  of  the  evideAce,  material  to  the  question  discussed 
in  banc,  were  as  follows. 

The  defendants  had  caused  a  large  number  of  notices  to  be  printed ; 
of  which  the  following  is  a  copy. 

*"York  and  North  Midland  Railway.     Notice.     Fish  TraflSc.  r^^co 
Fish  being  a  perishable  and  consequently  a  haeatdous  article  of  ^ 
traffic.  The  York  and  North  Midland  Railway  Company  hereby  give 
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notice  that,  on  and  after  the  12th  April,  1852,  they  will  carry  it  at  the 
reduced  rates  at  present  charged,  or  which  may  hereafter  be  charged, 
below  the  rate  which  the  said  Company  is  entitled  to  charge,  on  the  fol- 
lowing conditions  only. 

1st.  The  consignor  to  undertake  all  risks  of  loading,  unloading,  or 
carriage,  whether  arising  from  the  negligence  or  default  of  this  Company 
or  their  servants,  or  from  defects  or  imperfections  in  the  station,  platform, 
or  other  place  of  loading  or  unloading,  or  of  the  carriage,  engine,  train, 
or  railway,  in,  by,  or  upon  which  the  said  fish  may  be  conveyed,  or  from 
any  other  cause  whatever. 

2.  This  Company  is  not  to  be  responsible  for  the  delivery  of  fish  in 
any  certain  or  reasonable  time,  nor  in  time  for  any  particular  market; 
nor  are  they  to  be  required  to  carry  or  forward  by  any  particular  train, 
nor  are  they  to  be  responsible  for  loss  or  damage  arising  from  any  delay 
or  stoppage,  however  occasioned. 

3.  Fish  booked  for  places  beyond  the  limits  of  this  Company's  lines 
will  only  be  carried  by  them  so  far  as  their  line  is  concerned  on  the  above 
conditions,  and  afterwards  delivered  to  some  other  company  or  person  to 
be  carried  by  such  other  company  or  person,  upon  the  same  terms  and 
conditions  as  are  herein  stipulated  for  as  regards  this  Company. 

4.  The  station  clerks  and  servants  of  the  Company  have  no  authority 
to  alter  or  vary  these  conditions." 

A  clerk,  ordinarily  employed  for  defendants  at  York,  who  was  called 
*7W]  ^^^  defendants,  proved  that,  on  2d  September,  1862,  *he  was  sent 
•^  with  a  large  number  of  these  printed  notices  to  Scarborough; 
and  at  Scarborough  received,  from  the  station  master  there,  a  list  of  the 
fishdealers  at  Scarborough.  He  then  went  down  to  the  sands,  where  the 
fishing-boats  were  coming  in,  and  where  consequently  many  of  the  fish- 
dealers  were  assembled,  and  there  served  as  many  of  them  as  he  could 
with  copies  of  the  notice.  Amongst  others,  he  served  a  person  whom  he 
believed  to  be  the  plaintiff';  but,  as  he  was  not  then  personally  acquainted 
with  the  plaintiff,  he  could  not  speak  very  positively  to  the  identity.  On 
cross-examination  it  appeared  that  the  persons  served  were  very  angry; 
that  many  tore  up  the  notices  and  said  that  they  would  not  be  bound  by 
them ;  and  that  there  was  considerable  disturbance.  The  station  master 
at  Scarborough  gave  evidence  that,  on  the  Sd  September,  he  saw  the 
plaintifi",  who  said  to  him :  ^^  What  is  the  use  of  sending  that  old  felloir 
to  serve  these  notices  ?  they  are  of  no  use."  The  fish,  the  subject  of  the 
first  count,  were  sent  ofi*  on  that  same  8d  of  September.  The  plaintiff 
himself,  who  was  called  as  a  witness,  denied  having  been  personally  served 
with  the  notice,  and  denied  having  ever  consented  to  be  bound  by  its 
terms.  The  learned  Judge  left  it  to  the  jury  to  say  whether  there  was  a 
special  contract  or  not.  He  told  them  that  the  first  question  was  one  of 
"act,  whether  the  plaintiff'  was  served  with  the  notice ;  and  th&t,  if  they 
rere  of  that  opinion,  they  might  infer  a  special  contract.    And  he 
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advised  them  to  draw  that  inference  from  the  receipt  of  the  notice  and 
the  subsequent  sending  of  the  goods,  unless,  in  the  interim,  the  plaintiff 
had  unambiguously  refused  to  deliver  the  goods  on  the  terms  of  the 
notice,  and  the  defendants  had  acquiesced  in  that  refusal.  The 
'^'jury  found  that  there  had  been  a  service  of  the  notice,  and  that 
there  was  a  special  contract.  The  verdict  was  entered  for  the  defendants, 
on  the  second  and  third  issues,  and  the  corresponding  issues  on  the  pleas 
to  the  other  counts. 

M.  Chambers^  in  last  Trinity  Term,  obtained  a  rule  Nisi  for  a  new 
trial,  on  the  ground  of  misdirection. 

Watson  and  Joseph  Addison  now  showed  cause. — ^The  direction  of 
the  learned  Judge  was,  if  exceptionable  at  all,  too  favourable  to  the 
plaintiff.  The  defendants,  though  common  carriers  from  Scarborough, 
are  not  bound  to  continue  common  carriers  of  all  articles ;  Johnson  t;. 
Midland  Railway  Company,  4  Exch.  367.t  They  therefore  might  well 
refuse  in  future  to  accept  fish  as  common  carriers  at  all :  and,  if  they 
did  80,  the  second  plea,  which  denies  that  they  received  them  as  com- 
mon carriers,  would  be  proved.  But,  assuming  that  they  remain  com- 
mon carriers  of  fish,  and  that,  as  such,  they  might  be  liable  to  an  action 
for  not  accepting  fish,  properly  offered  to  them  as  carriers,  still  they 
are  not  liable  in  this  action  unless  they  did  in  fact  accept  the  goods  as 
carriers ;  Wyld  v.  Pickford,  8  M.  &  W.  443.t  The  question  therefore 
which  ought  to  have  been  left  to  the  jury  was :  On  what  terms  did  the 
defendants  accept  those  goods  ?  But  the  ground  of  complaint  against 
the  direction  is  understood  to  be  that  the  learned  Judge  said  that  a 
special  contract  ought  to  be  inferred  from  the  receipt  of  the  notice  and 
subsequent  sending  of  the  goods,  unless  the  plaintiff  refused  to  send  on 
those  terms,  and  the  defendants  assented  to  the  refusal.  This  question 
does  not  really  arise  on  the  facts.  The  plaintiff's  case  was  *that  r^irrg 
he  never  received  the  notice  at  all ;  and  of  course  he  could  make  *- 
no  case  depending  on  his  refusal  to  be  bound  by  a  notice  which  he  said 
he  did  not  receive.  It  is  true  that  the  defendants  gave  evidence,  which 
the  jury  believed,  that  plaintiff  did  receive  the  notice,  and  that  he  did 
say  to  the  station  master  that  it  was  of  no  use.  But  the  station  master 
had  no  authority  to  vary  the  terms  contained  in  the  notice ;  and  plain- 
tiff was  expressly  informed  of  that  want  of  authority.  His  communica- 
tion to  the  station  master  therefore  was  not  a  dissent  communicated 
to  the  defendants,  and  had  no  more  effect  than  a  statement  to  any 
stranger. 

M.  Chambers  and  Cowling^  in  support  of  the  rule. — In  order  to  make 
a  special  contract,  both  parties  must  assent  to  its  terms.  There  was, 
in  this  case,  ample  evidence  that  plaintiff  did  not  intend  to  assent ;  so 
that  the  question  raised  is.  Whether  the  learned  Judge  was  justified  in 
directing  the  jury  to  infer  a  special  contract,  limiting  the  liability  of 
the  defendants,  from  the  fact,  which  the  jury  have  found,  that  plaintiff 
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received  the  notice  and  afterwards  sent  the  goods,  even  though  he  dis- 
ocnted  in  fact.  It  is  not  disputed  that,  at  common  kw  before  the  Car- 
riers' Act  (11  G.  4  &  1  W.  4,  c.  68),  a  jury  ought  to  have  inferred  a 
special  contract  to  carry  on  the  terms  contained  in  any  notice  brought 
home  to  the  customer  before  the  goods  were  delivered.  The  law  in 
that  respect  is  stated  accurately  in  Story  on  Bailments  (1st  edition),  p. 
356,  sect.  557.  And  it  is  not  disputed  that  an  actual  assent  by  the 
customer  to  the  terms  contained  in  any  notice  will  still  constitute  a 
special  contract ;  and  that  assent  may  be  proved  in  any  manner.  But 
Stat.  11  6.  4  &  1  W.  4,  c.  68,  s.  4,  restrains  the  effect  of  notices ;  and 
^(-.-^  now  the  inference  to  be  drawn  *from  the  sending  of  goods  to  be 
-*  carried,  after  being  affected  with  a  notice,  is  to  be  drawn  from 
the  notice  and  the  effect  of  the  Act  combined.  If  the  remuneratioa 
offered  is  adequate  for  the  common  caxrier's  risk,  the  carrier  must  carry 
the  goods,  if  required,  as  a  common  carrier ;  and  if  he  refuses  he  is  liable 
to  an  action.  If  the  customer  agrees  to  a  contract  by  which  the  liability 
is  different,  that  contract  supersedes  the  common  law  liability.  But  the 
agreement  must,  since  stat.  11  G.  4  &  1  W.  4,  c.  68,  be  an  actual  agree- 
ment, and  must  not  be  inferred  merely  from  a  notice  brought  home  to 
the  customer.  The  three  first  sections  of  that  Act  are  for  the  benefit 
of  carriers.  Sect.  1  enacts  that  carriers  shall  not  be  liable  for  the  loss 
of  certain  articles  of  great  value  and  small  bulk,  unless  their  nature  be 
declared  and  a  higher  charge  paid.  Sect.  2  enacts  that  a  notice  to  tliis 
effect,  published  in  a  particular  manner,  shall  be  binding  on  all  parties, 
without  proof  of  its  having  come  to  their  knowledge.  Sect.  3  provides 
that,  unless  such  a  notice  be  published  in  that  particular  manner,  the 
carrier  shall  not  have  the  benefit  of  that  Act.  Then  comes  sect.  4,  by 
way  of  proviso  upon  those  three  sections.  It  provides  that  '^  no  public 
notice  or  declaration  heretofore  made  or  hereafter  to  be  made  shall  be 
deemed  or  construed  to  limit  or  in  anywise  affect  the  liability  at  com- 
mon law  of  any"  public  common  carriers  by  land,  <(for  or  in  respect  of 
any  articles  or  goods  to  be  carried  or  conveyed  by  them ;  but  that  all" 
aiieh  carriers  shall  ^  be  liable,  as  at  the  common  law,  to  answer  for  the 
loss  or  any  injury  to  any  articles  and  goods  in  respect  whereof  they 
may  not  be  entitled  to  the  benefit  of  this  Act,  any  public  notice  or 
declaration  by  them  made  or  given  contrary  thereto,  or  in  anyways 
limiting  such  liability,  notwithstanding."     This  section  deprives  car- 
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riers  of  any  benefit  they  might  ""previously  have  derived  from  a 


notice  or  declaration  limiting  their  liability ;  the  uncertainty  of 
the  proof  of  such  notices  being  brought  home  to  the  customer's  know- 
ledge having  rendered  such  benefit  of  a  doubtful  character,  and  being 
one  of  the  causes  leading  to  the  passing  of  the  Act.  Sect.  6  unques- 
tionably preserves  the  full  effect  of  special  contracts ;  but  such  special 
contracts  must  mean  actual  contracts  where  the  assent  of  the  customer 
in  fact  is  proved ;  for  instance,  by  his  signing  a  receipt  acknowledging 
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the  terms,  as  in  Shaw  v.  York  and  North  Midland  Railway  Company, 
13  Q.  B,  847  (E.  C.  L.  R.  vol.  66),(a)  and  the  other  cases  respectmg 
the  carriage  of  horses.  This  seems  the  only  mode  of  reading  sects.  1 
and  6  consistently  together.  To  say  that  a  special  contract,-  within 
sect.  6,  ought  to  be  inferred  from  the  previous  service  of  a  notice  is  to 
make  sect.  4  of  no  avail ;  for  before  the  Act  the  effect  of  a  notice  was 
no  more  than  tbat  a  contract  was  inferred  from  its  being  brought  home 
to  the  customer.  There  is  nothing  in  the  Act  to  except  notices  per- 
sonally served  from  its  general  terms.  In  the  present  case,  there  is 
nothing  but  the  statement  in  the  notice  to  show  that  the  terms  of  car- 
riage were  reduced ;  and  nothing  even  there  to  show  that  the  remunera- 
tion charged  was  not  ample  for  the  common  law  risk.  [Lord  Camp- 
bell, C.  J. — The  Act  is  confined  to  public  notices,  and  has  no  reference 
to  a  special  contract  inferred  from  a  private  notice  personally  served.] 
Here  the  notice  is  a  public  one,  addressed  to  no  individual  in  particular, 
but  such  as  might  be  affixed  in  the  office.  The  mode  of  publication, 
whether  by  fixing  it  in  the  office  or  by  advertisement,  can  make  no 
difference.  Neither  can  the  mode  in  which  it  is  brought  home  to 
*the  customer,  whether  by  his  seeing  it  in  the  office,  or  in  a 
newspaper,  or  being  personally  served.  The  language  of  sect. 
4  in  these  respects  is  general ;  and  the  intention  of  the  Legislature 
seems  equally  so.  In  Crouch  v.  North  Western  Railway  Company(8r) 
a  notice  was  personalty  served  on  the  plaintiff;  yet  the  Common  Pleas 
refused  to  enter  the  verdict  for  the  defendants.  The  Court  therefore, 
in  that  case,  must  have  held  that  a  special  contract  was  not  to  be  in- 
ferred from  the  personal  service  of  a  notice  and  the  subsequent  sending 
of  the  goods.  At  all  events  it  was  a  misdirection  to  tell  the  jury  they 
ought  to  infer  a  contract  though  the  plaintiff  did  not  agree,  unless  the 
defendants  agreed  to  his  disagreement.  There  must  be  two  assents  to 
make  a  contract. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  this  rule  must  be  dis- 
charged. It  seems  to  be  contended  by  Mr.  Cowling  that,  since  stat. 
11  O.  4  &  1  W.  4,  c.  68,  it  is  not  lawful  to  make  a  special  contract 
limiting  the  liability  of  a  carrier ;  but  I  am  clearly  of  opinion  that  the 
Legislature  had  no  such  intention,  and  that  such  is  not  the  operation 
of  the  act.  Sect.  4  in  effect  says,  that  a  carrier  shall  not  limit  his 
liability  merely  by  a  public  notice,  but  leaves  it  open  to  him  to  limit  his 
liability  by  a  special  contract.  In  the  present  case,  the  declaration 
alleges  that  the  defendants  received  the  goods  as  common  carriers  with 
a  common  law  liability.  The  second  plea  says  that  they  did  not  receive 
them  on  those  terms ;  and  the  third  plea  that  they  received  them  on 
certain  conditions.     Is  there  not  evidence  that  the  defendants  had  not 

(a)  See  Aastin  v.  Mancheiteri  Sheffield,  Ao.,  Railway  Company,  16  Q.  B.  800  (E.  C.  L.  R.  voL 
71) ;  Fowles  o.  The  Great  Western  Railway  Company,  7  Ezch.  699. f 
(6)  Common  Pleat,  9th  April,  1853,*  19  Liw  Timee,  90;  not  reported  elsewhere. 
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received  them  on  the  terms  alleged,  which  is  the  second  issue,  and  that 
*7fim  ^^^^^  ^**  *  special  *contract,  which  is  the  third  ?     The  jarv 

^  found  that  one  of  those  printed  papers  had  been  personally 
served  on  the  plaintiff,  and  that  subsequently  he  delivered  the  goods  to 
be  carried  bj  the  defendants.  I  think  that  evidence  justifying  a  jury 
in  inferring  that  the  goods  were  received  under  a  special  contract  to 
carry  on  the  terms  contained  in  that  paper.  How,  then,  was  the  ques- 
tion left  to  the  jury?  I  think  most  correctly.  On  the  former  trial, 
before  me,  a  verdict  was  found  for  the  plaintiff,  on  the  supposition  that 
the  paper  had  not  been  served  on  the  plaintiff;  but  a  new  trial  was 
granted,  in  order  to  ascertain  how  that  fact  was,  and  to  ascertain  that 
only.  At  the  present  trial,  the  Judge  first  left  it  to  the  jury  to  say 
how  that  fact  was ;  he  then  proceeded,  not  to  tell  them  as  a  matter  of 
law  that,  if  that  fact  was  as  alleged  by  the  defendants,  they  must  find 
a  special  contract ;  but  that,  in  that  case,  it  was  a  question  for  them 
whether  they  would  infer  a  special  contract.  He  then  went  on  to  tell 
them  that  they  ought  to  draw  that  inference,  not  telling  them  that  as 
a  matter  of  law,  but  telling  them  that  in  their  place  he  would  draw  that 
inference,  unless  in  the  interval- the  plaintiff  had  signified  his  refusal 
to  be  bound  by  those  terms,  and  the  defendants  had  acquiesced  in  that 
refusal.  Now  in  this  case  there  could  be  no  such  acquiescence ;  for 
there  was  no  one,  at  Scarborough,  having  authority  to  receive  the  goods 
on  any  other  terms ;  and  the  plaintiff  had,  in  the  paper  served  on  him, 
been  expressly  told  that  no  one  had  any  authority  to  do  so.  I  think, 
therefore,  that  as  the  jury,  though  not  necessarily  bound  to  infer  a 
special  contract,  were  at  liberty  to  do  so,  the  direction  was  correct,  and 
the  verdict  on  both  pleas  right. 
*76n       WiQHTMAN,  J. — The  question  is,  Whether  there  was  *any  evi- 

-^  dence  from  which  the  jury  might  find  a  special  contract.  It  is 
not  raised  quite  in  that  form  ;  but  that  is  the  substantial  question.  The 
defendants  had  served  the  plaintiff  with  a  notice  that,  in  consideration 
of  their  carrying  fish  at  reduced  charges,  they  would  require  their  cus- 
tomers to  agree  to  certain  conditions  on  which,  and  on  which  only,  they 
would  carry  fish ;  and  they  also  state  in  the  notice  that  no  servant  of 
theirs  has  power  to  alter  these  terms.  The  question  is,  Whether  the 
fish  in  question  was  received  under  a  contract  to  carry  on  these  terms. 
Now  the  plaintiff  did  not  assent  in  express  words  to  these  conditions : 
on  the  contrary,  he  objected  to  them ;  but  still,  for  all  that,  he  sent  the 
goods,  knowing  that  no  servant  had  power  to  alter  the  conditions,  and 
that  they  would  be  accepted  on  those  conditions  only :  and  I  think  he 
must  be  taken  to  have  sent  them  on  these  terms  unless  there  was  some- 
thing in  the  law  to  prevent  the  conditions  from  binding.  Mr.  Cowling 
contends  that  there  is  such  a  law,  and  that  stat.  11  O.  4  &  1  W.  4,  c 
68,  s.  4,  prevents  this  notice  from  affecting  the  liability  of  the  defend 
ants  as  carriers :  but  I  do  not  think  that  such  is  the  effect  of  the  Act 
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It  is  confined,  I  think,  to  public  notices,  such  as  were  very  common 
before  the  Act ;  notices  addressed  to  the  public  at  large,  raising  a 
question,  in  every  case,  whether  the  notice  was  brought  home  to  the 
particular  person ;  I  do  not  think  it  applicable  to  a  notice  specifically 
delivered  to  a  particular  person  to  form  the  basis  of  a  special  contract 
with  him.  The  Judge  told  the  jury  that,  if  such  a  notice  was  specifi- 
cally delivered  to  the  plaintiff,  unless  it  could  be  shown  that  he  dissented 
from  those  terms,  and  the  defendants  acquiesced  in  his  dissent,  they 
ought  to  infer  that  the  plaintiff,  persisting  in  sending  the  goods,  assented 
to  their  being  taken  on  the  terms.  I  think  so  too.  If  a  *maii 
is  told  that  goods  will  not  be  received  except  on  certain  terms, 
and  notwithstanding  this  he  will  send  the  goods,  I  think  that  he  must 
be  taken  to  agree  that  they  shall  be  taken  on  these  terms.  Stat.  11 
G.  4  &  1  W.  4,  c.  68,  s.  6,  expressly  saves  special  contracts ;  and  I 
think  Mr.  Cowling  hardly  contended  that  a  special  contract  might  not 
be  proved  by  a  letter  sent  to  an  individual  addressed  to  him,  and  a 
subsequent  delivery  of  the  goods,  though,  if  such  a  notice  is  in  the 
shape  of  a  circular,  he  says  it  is  within  sect.  4.  But  I  think  sect.  4  is 
limited  to  public  notices,  advertised  or  put  up  in  an  office. 

CoLERiBaE,  J. — I  shall  add  nothing  as  to  my  own  ruling  in  this  case ; 
but  I  shall  confine  myself  to  the  effect  of  stat.  11  0.  4  &  1  W.  4,  c. 
68,  which  is  of  general  importance.  It  is  well  known  that  before  that 
Act  the  common  law  liability  of  carriers  pressed  heavily  upon  them  in 
respect  to  articles  of  great  value,  for  which  they  received  a  small  remu- 
neration. The  Legislature  therefore  interfered,  and,  as  to  those  arti- 
cles, provided  a  mode  by  which  the  carriers  might  secure  themselves 
from  such  liability ;  and  at  the  same  time  it  took  away  the  imperfect 
and  vexatious  mode,  which  had  been  adopted  by  carriers,  of  limiting 
their  liability  by  public  notices,  a  mode  which,  as  every  lawyer  knows, 
led  to  much  and  vexatious  litigation.  Therefore  the  Legislature,  by 
sect.  4,  says  they  shall  not  limit  their  liability  by  any  «  public  notice 
or  declaration."  But,  by  sect.  6,  it  goes  on  to  say  that  nothing  shall 
affect  any  special  contract.  The  Legislature  says  nothing  as  to  the 
mode  in  which  such  a  special  contract  shall  be  made :  it  is  not  required 
to  be  in  writing,  or  signed :  nor  is  there  any  other  formal  requisite :  so 
that  in  every  case  it  must  be  *a  question  of  fact  whether  there  r^rrf^o 
was  such  a  contract.  In  the  present  case,  the  notice  was  a  pub-  ^ 
lie  notice :  but  a  copy  was  sent  to  the  plaintiff,  and  might  form  the 
basis  of  a  special  contract.  I  think  that,  when  he  afterwards  brought 
his  goods  and  sent  them  at  the  reduced  rates,  it  was  sufficient  evidence 
that  he  assented  to  the  terms.  It  is  true  that,  on  {be  same  day,  he 
grumbled  at  those  terms :  but,  as  this  was  addressed  only  to  the  station 
master,  who  had,  as  the  plaintiff  knew,  no  power  to  vary  them,  I  think 
it  goes  for  nothing.  Rule  discharged.(a) 

(a)  Erley  J.,  had  gone  to  Chamben. 
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LEONARD  WARRINGTON  v.  JOHN  EARLY,  the  elder.    Nov.  5. 

A  promissory  note  wu  made,  payable  six  months  aft«r  date,  "with  lawfnl  interest"  A(t«rft 
bad  been  signed,  without  the  assent  of  the  maker,  but  with  the  assent  of  the  holder,  there  «•• 
added,  in  the  comer  of  the  note,  "interest  at  six  per  cent  per  annum." 

Held:  that  this  addition  materially  altered  the  eontraot;  and  tun*,  thu  bolder  eoald  Botnearv 
on  the  note  against  the  maker. 

The  first  count  in  the  declaration  alleged  that  defendant,  on  SOth 
January,  1850,  by  his  promissory  note  now  overdue,  promised  to  pay 
plaintiff  or  his  order,  six  months  after  date,  lOOOZ.,  with  lawful  interest 
thereon  from  the  date  thereof,  but  did  not  pay  the  same. 

Pleas.  1.  To  first  count:  That  defendant  did  not  make  the  note. 
Issue  thereon. 

2.  To  first  count :  '( That,  after  the  alleged  making  of  the  said  note, 
and  before  this  suit,  and  before  the  said  note  fell  due,  it  was  materiallj 
altered,  without  the  consent  of  the  defendant,  by  a  person,  not  the 
defendant,  writing  thereon,  at  the  request  of  the  plaintiff,  words  pur- 
porting that  the  amount  of  the  said  note  was  to  be  paid  with  interest 
at  the  rate  of  six  pounds  per  centum  per  annum :  whereas,  when  the 
said  note  was  made  by  the  defendant,  it  purported  that  the  amount 
thereof  was  payable  with  interest  at  the  rate  of  only  five  pounds  per 
^f*A-^  ^centum  per  annum."  Replication :  De  injurifi.  Issue  thereon. 
-^       Other  issues  of  fact  arose,  which  became  immaterial. 

On  the  trial  before  Crompton,  J.,  at  the  last  Oxfordshire  Assizes,  the 
plaintiff  produced  the  note ;  of  which  the  following  is  a  copy. 

«  £1000  :  0  :  0.  Whcelock,  January  30th,  1850. 

Six  months  after  date,  we  jointly  and  severally,  and  each  two  of 
us  jointly,  promise  to  pay  to  Mr.  Leonard  Warrington,  or  order,  one 
thousand  pounds,  with  lawfnl  interest  from  the  date  hereof,  for  value 
received. 

Interest  at  six  per  cent.  John  S.  Lbakx. 

per  annum.  Chas.  Leaks. 

John  Earlt,  Sen'.'* 

The  defendant's  signature  was  proved.  It  appeared  that  the  words 
« Interest  at  six  per  cent,  per  annum"  were,  after  the  note  had  been 
signed  by  the  three  parties,  added  under  the  following  circumstances. 
The  plaintiff  received  the  note  from  John  S.  Leake  and  Charles  Leake, 
the  defendant  Early  Hot  being  present.  The  plaintiff  required  aa 
explanation  of  jhe  words  « lawful  interest"  in  the  body  of  the  note. 
And  finally  John  S.  Leake,  the  defendant  still  being  not  present, 
added  the  words  in  question.  Under  the  direction  of  the  learned  Judge, 
a  verdict  was  then  found  for  defendant  on  the  issue  on  the  second 
plea,  and  for  the  plaintiff  on  the  issue  on  the  first  plea.  Leave  was 
reserved  to  move  to  enter  a  verdict  for  plaintiff  on  the  issue  on  the 
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second  plea;  and  it  was  agreed  that,  if  any  question  of  fact  ought 
to  have  been  left  to  the  jury,  the  Court  should  be  at  liberty  to  deal 
with  it. 

*  Keating  now  moved  accordingly,  (a) — The  memorandum  in  r^i»«/- 
the  corner  of  the  note  is  no  part  of  the  note ;  and  therefore  the  ^ 
insertion  of  it  does  not  affect  the  instrument,  as  it  would  if  the  insertion 
bad  been  in  the  body  of  the  note.  [Lord  Campbell,  C.  J. — If  these 
words  had  heen  written  in  the  corner,  before  the  note  was  signed, 
would  they  not  have  concluded  the  makers  as  to  the  amount  of  inte- 
rest ?]  They  would  not.  The  interest  contracted  for  in  the  note  is 
"lawful  interest."  The  allegation  in  the  plea,  that  the  note  purported 
that  the  amount  of  interest  to  be  paid  was  five  per  cent.,  is  not  sup- 
ported, unless  indeed  lawful  interest  can  be  said  to  be  five  per  cent. 
In  Exon  v.  Russell,  4  M.  &  S.  505,  a  note  was  made  with  the  words 
"at  Messrs.  Brown,  Cobb,  and  Co.,  Bankers,  London,"  in  the  corner : 
but  it  was  held  a  variance  to  describe  the  note  as  made  payable  at  the 
bankers'.  [Lord  Campbell,  C.  J. — In  that  case  the  words  were  not, 
from  their  general  acceptation,  a  part  of  the  contract.  But  what  can. 
the  words  here  mean  except  that  six  per  cent,  interest  is  to  be  paid  ?]| 
Occurring  where  they  do,  they  are  not  incorporated  in  the  contract :. 
had  the  plaintiff  declared  on  the  note  as  payable  with  six  per  cent., 
interest  he  would  have  been  nonsuited.  [Lord  Campbell,  C.  J. — L 
think  not,  if  the  words  had  been  there  with  defendant's  privity.  Erlb,. 
J. — It  seems  to  me  that,  if  they  were  there  before  the  note  was  signed,, 
they  would  form  part  of  the  contract.]  The  rule  must  he  the  same 
respecting  these  words  as  it  would  be  respecting  a  place  of  payment. 
Had  a  place  been  named  in  the  body  of  the  note,  that  would  have 
*been  part  of  the  contract,  but  not  if  the  place  were  only  r^c^/./^ 
named  by  a  memorandum  in  the  corner.  ^ 

Our.  adv,  vuU. 
Af!terwards,  in  this  term  (2Sd  November),  Lord  Campbell,  C.  J., 
delivered  the  judgment  of  the  Court. 

In  this  case  there  will  be  no  rule.  The  alteration  was  fatal.  Thtt 
note  was  made,  payable  at  six  months  after  date,  with  lawful  interest. 
The  bolder,  the  present  plaintiff,  is  a  party  to  the  addition,  in  the  cor- 
ner of  the  note,  of  the  words  «<  interest  at  six  per  cent,  per  annum.*' 
That,  we  think,  was  made  part  of  the  contract :  had  it  been  inserted 
in  the  body  of  the  note  it  would  have  unquestionably  been  so :  and, 
though  it  was  inserted  in  the  corner,  if  that  had  been  done  before  the 
note  was  signed  it  would  have  bound  the  maker,  inasmuch  as  the  effect 
of  a  written  contract  is  to  be  collected  from  all  within  the  four  comers 
of  the  instrument.  When  it  is  said  that  the  naming  of  a  place  of  pay- 
ment in  the  corner  does  not  make  that  a  part  of  the  contract,  that  is 
not  on  the  principle  that,  because  the  writing  is  in  the  corner,  it  there- 

(a)  Before  Lord  Campbell,  C.  J.,  Coleridge,  Wigbtnuuii  aad  Erie,  Jb. 

VOL.  n. — 59 
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fore  cannot  form  part  of  the  contract,  but  because  what  is  there  written 

is,  from  mercantile  usage,  a  mere  memorandum,  for  the  convenience 
of  parties.  We  think,  therefore,  that  there  has  been  here  a  material 
alteration  of  the  contract,  made  by  the  holder :  and  that  the  verdict 

ought  not  to  be  disturbed.  Rule  refused. 

Where  the  maker  of  »  note  endorsed  by  the  the  rights  of  the  parties  to  the  biU :  Habbtrd  w. 

payee  for  the  maker's  accommodation,  wrote  in  WiUiamson,  5  IredeU,  397.    Where,  hcverer, 

the  margin  "  payable  at  the  Bank  of  America,"  there  was  written  at  the  bottom  of  a  note  ac  the 

it  was  held  to  be  a  material  alteration :  Wood-  time  it  was  made,  a  memurandam  that  it  wai 

worth  9.  Bank  of  America,  10  Johnson,  391.  not  to  be  collected  until  a  person  named  *<BhoaM 

Where  a  bill  of  exchange  endorsed  in  blank  take  it  np  himself,"  as  the  maker  "had  psid^ 

and  left  in  the  drawer's  hands,  was  transferred  the  person  so  named  "  fur  the  same,"  it  vss 

to  A.,  without  the  knowledge  of  the  endorser,  held  that  saoh  memorandam  constitated  a  psrt 

with  these  words  written  by  the  drawer  under  of  the  contract,  neither  repugnant  nor  imma- 

his  name  :  "  Left  with  A.,  as  collateral,"  it  was  terial,  and  could  not  be  taken  from  the  note  by 

held  that  the  biU  was  not  altered,  and  that  the  the  payee  or  the  endorsee  without  rendering 

endorsers  were  not  thereby  discharged :  Bach-  the  note  Toid :  Johnson  v.  Heagan,  10  Sbefdey, 

ellor  V.  Priestj  12  Pick.  399.    An  accommoda-  329.    A  material  alteration  is  effected  in  a  pro- 

tion  bill  was  drawn  for  the  purpose  of  being  missory  note,  which  has  been  executed  withoot 

discounted  at  a  bank,  and  at  the  foot  of  it  was  attestation,  by  subsequently  affixing  to  it,  vith^ 

A  memorandum,  signed  by  the  last  endorser,  out  the  consent  of  the  maker,  the  signatnre  of 

directing  the  proceeds  of  the  biU  to  be  credited  an  attesting  witness ;  but  it  does  nol  annal  tbe 

to  die  drawer.   On  the  trial  of  a  suit  on  the  bill  note  if  the  alteration  was  made  without  aDTis- 

by  the  last  against  a  prior  endorser,  it  appeared  tention  to  defhtnd :  Thornton  r.  Appletoa,  1( 

that  this  memorandum  had  been  cut  off.   Held,  Shepley,  298 ;  Henning  r.  Werkheiser,  8  Jian, 

that  the  memorandum  was  no  part  of  the  bill,  518. 
I  And  that  its  being  taken  off  in  no  way  affected 
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Though  a  person  employing  a  contractor  to  do  a  lawful  act  is  not  responsible  for  the  negiigeoes 
or  misconduct  of  the  contractor  or  his  serrants  in  executing  that  act,  yet,  if  the  act  itself  ii 
wrongful,  the  employer  is  responsible  for  the  wrong  so  done  by  the  contractor  or  his  tcmnts, 
and  is  liable  to  third  persons  who  sustain  damage  from  the  doing  of  that  wrong. 

Count  for  unlawfully  digging  a  trench  in  a  public  street  and  high- 
way, and  heaping  up  stones  and  earth,  excavated  from  the  said  trench, 
upon  the  said  street  and  highway,  so  as  to  obstruct  it,  and  to  be  a 
common  public  nuisance  ;  whereby  plaintiff,  lawfully  passing  along  the 
said  public  street  and  highway,  fell  over  the  said  stones  and  earth,  m 
heaped  up  as  aforesaid,  and  broke  her  arm. 

Plea :  Not  guilty.    Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  last  York  Assizes,  it  ap- 
peared that  the  defendants  had  made  a  contract  with  persons  trsdiDg 
under  the  firm  of  Watson,  Brothers,  of  Sheffield,  by  which  Watson, 
Brothers,  contracted  to  open  trenches  along  the  streets  of  Sheffield  in 
order  that  the  defendants  might  lay  gas  pipes  there,  and  afterwards  to 
fill  up  the  trenches  and  make  good  the  surface  and  flagging.     Watson, 


2  ELLIS  &  BLACKBURN.    Q.  B.  767 

Brothers,  did  ftccordinglj,  by  their  servants,  open  the  trenches  along 
one  of  the  streets  in  question,  and,  after  the  pipes  were  laid,  proceeded 
to  fill  up  the  trench  and  restore  the  flagging.   In  doing  so,  the  servants 
of  Watson,  Brothers,  carelessly  left  a  heap  of  stones  and  earth  upon 
the  footway ;  and  the  plaintiff,  passing  along  the  street,  fell  over  them 
and  broke  her  arm.    Neither  the  defendants  nor  Watson,  Brothers,  had 
any  legal  excuse  for  breaking  open  the  street  in  the  manner  described, 
which  was  a  public  ^nuisance.     It  was  objected,  for  the  defend-  r^^rpa 
ants,  that  the  cause  of  the  accident  was  the  negligence  of  the  '- 
servants  of  the  contractors,  Watson,  Brothers,  for  which  the  defendants 
were  not  responsible.     It  was  answered  that  the  contract  was  to  do  i^ 
illegal  act,  viz.  to  commit  a  nuisance ;  and,  that  being  so,  that  the  de- 
fendants were  responsible.     The  learned  Judge  directed  a  verdict  for 
the  plaintiff,  with  leave  to  move  to  enter  a  verdict  for  the  defendants. 
jP.  Jones  now  moved  accordingly. — The  defendants  cannot  be  respon- 
sible for  the  act  of  the  servants  of  their  contractors ;  Overton  v.  Free- 
man, 11  Com.  B.  867  (E.  C.  L.  B.  vol.  73).    [Lord  Campbell,  C.  J. 
— In  that  case  the  parties  made  a  contract  to  do  a  lawful  act ;  for  they 
were  authorized  to*pave  the  streets:  and  the  nuisance  arose  from  the 
negligence  of  the  sub-contractor,  who,  when  he  was  negligent,  was  not 
doing  what  he  was  employed  to  do.     But  here  Watson,  Brothers,  by 
the  contract,  bound  themselves  to  the  defendants  to  commit  a  public 
nuisance.     Do  you  say  that  a  person  who  employs  another  to  do  an 
illegal  act  is  not  responsible  for  that  act,  unless  the  relation  of  master 
and  servant  exists  between  him  and  the  actual  tortfeasor  ?]     Tes ;  a 
man  is  in  no  case  answerable  for  the  act  of  a  contractor's  servants ; 
Knight  V.  Fox,  5  Exch.  721. f    [Erlb,  J. — In  that  case  the  wrong 
complained  of  was  negligence;  and  the  defendant  had  not  employed 
the  contractor  to  be  negligent.     But  it  seems  to  me  that,  if  trespass 
were  brought  for  breaking  a  man's  close,  and  the  facts  were  that  the 
plaintiff's  fields  had  been  ploughed  up  by  persons  who  had  contracted 
with  the  defendant  to  ^plough  it  at  so  much  an  acre,  the  verdict  r^mr^q 
on  Not  guilty  should  pass  for  the  plaintiff,  inasmuch  as  the  de-  ^ 
fendant  had  employed  the  men  to  commit  the  trespass.     I  should  how- 
ever like  to  know  exactly  how  the  facts  were  here.     I  suppose  the 
contract  was  made  as  if  the  defendants  had  a  right  to  open  the  street. 
Was  the  cause  of  the  accident  the  opening  of  the  street  which  the  de- 
fendants had  employed  Watson,  Brothers,  to  do  ?     Or  was  it  some  act 
of  negligence  which  would  have  been  a  nuisance  even  supposing  the 
defendants  had  a  right  to  open  the  street?    If  it  was  the  latter,  it  may 
be  a  question  whether  the  defendants  can  be  said  to  have  employed 
Watson,  Brothers,  to  do  the  act  which  has  been  the  cause  of  the 
damage.]     There  is  no  ground  for  the  distinction  between  a  contractor 
employed  for  one  purpose  or  another.     In  Peachey  v.  Rowland,  22  L. 
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J.  N.  S.  C.  P.  81,(a)  BQch  a  distinction  seems  to  be  fainted  at ;  but  there 
is  no  aathority  for  it.  In  no  oase  are  the  servants  of  the  contnetor 
the  servants  of  the  contraotee ;  and  a  man  is  not  liable  for  the  aeti  of 
another  person's  servants. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  there  should  be  no  nde 
in  this  case.  Mr.  Jones  argaes  for  a  proposition  absolutely  untenaUe. 
namely,  that  in  no  case  can  a  man  be  responsible  for  the  act  of  a  perwrn 
vith  whom  he  has  made  a  contract.  I  am  clearly  of  opinion  that,  if  the 
contractor  does  the  thing  which  he  is  employed  to  do,  the  employer  ii 
responsible  for  that  thing  as  if  he  did  it  liimselfl  I  perfectly  approre 
of  the  cases  which  liave  been  cited.  In  those  cases  the  contractor  wis 
^7701  ^"'P^^y^  ^  ^^  ^  thing  perfectly  lawful :  "Hhe  relation  of  master 
^  and  servant  did  not  subsist  between  the  employer  and  those 
actually  doing  the  work^  and  therefore  the  employer  was  not  liable  for 
their  negligence.  He  was  not  answerable  for  anything  beyond  wh&t 
he  employed  the  contractor  to  do,  and,  that  being  lawful,  he  was  not 
liable  at  all.  But  in  the  present  case  the  defendants  had  no  right  te 
break  up  the  streets  at  all ;  they  employed  Watson,  Brothers,  to  bresk 
up  the  streets,  and  in  so  doing  to  heap  up  earth  and  stones  so  as  to  be 
a  public  nuisance :  and  it  was  in  consequence  of  this  being  done  by 
their  orders  that  the  plaintiif  sustained  damage.  It  would  1>e  monstrous 
if  the  party  causing  another  to  do  a  thing  irere  exempted  from  liabOitj 
for  that  act,  merely  because  there  was  a  contract  between  him  and  the 
person  immediately  causing  the  act  to  be  done. 

CoLERiDGB,  J.,  concurred. 

WiGHTMAN,  J. — ^It  seems  to  me,  as  it  did  at  the  trial,  that  the  fact 
of  the  defendants  having  employed  the  contractors  to  4o  a  thing  illegd 
in  itself  made  a  distinction  between  this  and  the  cases  which  have  bees 
cited.  But  for  the  direction  to  break  up  the  streets,  the  accident  oosld 
not  have  happened :  and,  though  it  may  be  that  if  the  workmen  tor 
ployed  had  been  careful  in  the  way  in  which  they  heaped  up  the  eartk 
and  stones  the  plaintiff  would  have  avoided  them,  still  I  think  the 
nuisance  which  the  defendants  employed  the  contractors  to  commit  was 
the  primary  cause  of  the  accident. 

Erle,  J. — I  agree  that  there  should  be  no  rule,  on  this  specific  gromid 
i^PfPfyy  ^^^^'  ^  ^  understand  the  facts,  the  '^'cause  of  the  accident  wai 
^  the  very  thing  done  in  pursuance  of  the  specific  directions  of  the 
defendants  contained  in  their  contract ;  and  that  in  my  opinion  makef 
the  distinction  between  the  present  case,  and  those  cited,  in  which 
the  cause  of  the  accident  was  the  negligence  of  those  doing  the  thing, 
not  the  thing  itself.  Rule  refused. 

<a)  H0tt7  Term,  1658. 

A  railroad  corporation  is  reaponaible  for  the  earn,  tiie  work  Mng  dona  hj  the  dirvctim  of 

nqgUgence  of  workmen,  ftUhongh  they  are  em-  the  eorporation ;  LoweU  v.  BqiImi  and  Lowtfl 

ployed  by  an  indiTidnal  who  hai  eontnoted  to  Railroad,  23  Piekering,  24. 
oonetmot  a  portion  of  the  road  for  a  stipnlAted 
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JOSIAH  BARTLETT,  clerk,  v.  GEORGE  HENRY  KIRWOOD, 

clerk.    Ifbv.  8. 

Id  procMdiDgs,  iiD4er  stat  1  A  2  Vict.  e.  106,  for  tbe  Bequeatraiion  of  a  beaeflce  for  non-resi- 
dence, it  ie  not  neoessary  that  the  Bithop's  monitien,  under  sect  64,  shonld  be  preceded  by  a 
dtation  or  other  warning  to  the  inoumbent 

Where  the  incmabent,  in  answer  to  aaeh  monition,  sends  a  retom  assigning  an  excuse  for  non- 
reflidenee  which  the  Bishop  considers  insufficient,  that  is  a  sufficient  hearing  of  the  incumbent 
to  aothoriM  tha  Bishop  to  make  an  order  upon  the  incumbent  to  return  into  residence  withua 
thirty  daji. 

Where  the  incumbent^  being  senred  with  sndi  order,  sends  to  the  Bishop,  upon  affidavit)  an 
eKcnse  for  not  obeying  the  order,  which  the  Bishop  oonsiders  insufficient,  that  is  a  sufficient 
beeriag  of  the  inoombeni  to  aatheriae  the  Bishop  to  sequestrate  tha  benefioe  afler  the  lapse  of 
the  thirty  days. 

Under  sect.  58  a  beneflce  beeomes  yoid  if  it  remain,  for  the  space  of  a  year,  under  sequestration 
for  non-residence ;  the  year  commencing  from  the  date  of  the  decree  of  sequestration ;  the 
esse  notJbUing  withia  seol.  120,  whioh  proTides  that  fbr  all  purposes  of  the  Aot,  except  ae 
therein  otherwise  proTided,  the  year  shall  oonunence  on  1st  January  and  be  reckoned  to  3  let 
December,  both  incluslTe. 

This  wss  an  actiim  of  Msumpait,  oommence^^  lltli  February,  1852» 
to  recover  8502.  for  money  had  and  received.  Plea )  Non  assumpsit. 
Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  G.  J.,  at  the  Middlesex  Sittings 
after  Hilary  Term,  1858^  a  verdict  was  found  for  the  plaintiff  for  850^. 
damages,  subject  to  the  opinion  of  this  Court  upon  a  case  whioh,  so  far 
as  regards  the  points  discussed,  was  as  follows. 

On  Ist  November,  1846,  there  was,  and  still  is,  a  diatrict  chapel  at 
Ivington  called  Saint  John's,  in  the  parish  of  Leominster,  in  Hereford* 
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shire.  The  chapel  *then  was  and  still  is  in  the  diocese  of  Here- 
ford. It  then  was,  and  still  is,  a  perpetual  curacy ;  and,  as  such 
perpetual  curacy,  it  then  had  and  still  hsA  annexed  and  of  right  belong- 
ing to  it  a  certain  annual  stipend  of  1002.,  and  also  certain  fees,  dues, 
profits,  and  emoluments,  amounting  yearly  to  the  sum  of  62.  The 
plaintiff  then  had  been  duly  presented  and  nominated  by  the  patron  of 
the  said  curacy  to  the  Bishop  of  Hereford,  and  bad  thereupon  then  been 
duly  and  eanonically  licensed  to  the  said  curacy,  and  had  then  been  duly 
sod  eanonically  instituted,  and  duly  and  eanonically,  by  the  said  Bishop, 
inducted  into  and  invested  with  all  the  rights,  members,  and  appur- 
tenances thereto  belonging,  and,  amongst  other  things,  to  all  the  fees, 
dues,  profits,  and  emoluments  aforesaid.  And  he  was  then,  and  still  is, 
perpetual  curate  of  the  said  benefice,  and  entitled  to  all  the  fees,  &c., 
and  all  rights,  members,  and  appurtenances  annexed  to  and  belonging 
to  the  said  curacy,  if  the  proceedings  hereinafter  mentioned  do  not 
deprive  him  thereof. 

On  16th  November,  1846,  the  plaintiff  was  sentenced  by  this  Court 
to  two  years'  imprisonment  for  a  misdemeanour,  that  is  to  say  a  libel ; 
and,  on  the  same  day,  was  committed  to  prison :  and  he  remained  and 
continued  in  prison,  under  such  sentence,  until  and  upon  16th  November, 

2B 
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1848 ;  daring  which  time  the  said  cure  was  duly  served  by  a  carate  acting 
in  the  premises,  previously  appointed  by  the  plaintiff  and  approved  of  by 
the  Bishop. 

On  22d  December,  1846,  the  Bishop  of  Hereford  caused  to  be  issued^ 
under  his  hand  and  seal,  and  duly  served  upon  the  plaintiff,  the  following 
monition. 

(( Thomas,  by  Divine  permission.  Lord  Bishop  of  Hereford :  To  Josiah 
^-.o-i  Bartlett,  clerk,  incumbent  or  curate  *of  the  perpetual  curacy 
■'  of,"  &c.,  «  within  our  diocese  of  Hereford,  greeting.  It  appearing 
to  us  that  you,  the  said  J.  Bartlett,  being  a  spiritual  person  holding  a 
benefice  within  our  said  diocese,  and  not  having  a  license  to  reside  else- 
where, nor  having  any  legal  cause  of  exemption  from  residence,  do  not 
sufficiently,  according  to  the  true  intent  and  meaning  of  an  Act  made," 
&c.  (1  &  2  Vict.  c.  106,  «To  abridge  the  holding  of  benefices  in 
plurality,  and  to  make  better  provision  for  the  residence  of  the  clergy**) 
<<  reside  on  such  benefice.  We  do  thereupon,  in  pursuance  of  the  said 
Act,  by  this  our  monition,  issued  to  you  as  such  spiritual  person,  require 
you  forthwith  to  proceed  to  and  reside  in  such  benefice,  and  perform 
the  duties  thereof,  and  to  make  a  return  to  this  our  monition  within 
forty  days  after  the  issuing  hereof.  Given  under  our  hand  and  epis- 
copal seal,  this  22d  day  of  December,  in  the  year  of  our  Lord  18i46, 
and  in  the  10th  year  of  our  consecration. 

<(  Thomas  Hbbevord  (l.  s.).** 

On  28th  January,  1847,  the  plaintiff  made  and  transmitted  to  tiie 
Bishop  the  following  return  to  the  said  monition. 

(( To  the  Right  Reverend  Thomas,  by  Divine  permission,  Lord  Bishop 
of  Hereford,  greeting. 

(( I,  Josiah  Bartlett,  clerk,  incumbent  of,"  &c.,  <<  diocese  of  Hereford, 
having  received  your  Lordship's  monition,  requiring  me  to  reside  on  my 
benefice  aforesaid,  do  hereby,  in  reply  or  return  to  such  monition,  make 
answer  and  say :  That  there  is  no  house  of  residence  belonging  thereto. 
And  I  further  say,  as  advised,  that  I  have  a  legal  cause  of  exemption 
♦7741  ^^^^  residence,  by  *reason  of  my  forcible  detention,"  &c.  The 
^  return  then  referred  to  the  sentence  of  this  Court,  impugning 
the  same,  and  adding  that  it  was  the  plaintiff's  intention  to  appeal 
against  the  judgment,  and  that  he  had  applied  for  the  Attorney-Oenerml*s 
fiat  for  a  writ  of  error  ;  and  that,  if  the  Bishop  should  issue  his  order  for 
the  plaintiff's  return  into  residence,  the  plaintiff  would  apply  to  this  Gout 
for  a  prohibition.  The  return  further  complained  of  the  mode  in  which 
another  charge  against  plaintiff  bad  been  entertained  by  the  Bishop. 

There  was  not,  nor  is  there,  any  house  of  residence  belonging  to  the 
benefice.  The  plaintiff  had  not  in  fact  resided  on  the  benefice  since 
16th  November,  1846 ;  he  having  from  that  day,  until  and  upon  16th 
November,  1848,  been  confined  as  a  prisoner  in  the  Queen's  Prison 
under  the  sentence  aforesaid.    On  10th  March,  1847,  the  Bishop  caose^ 
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to  be  issued,  under  his  hand  and  seal,  and  to  be  duly  served  on  the 
plaintiff,  the  following  order  to  reside. 

<(  Thomas,  by  Divine  permission,  Lord  Bishop  of  Hereford. 

«To  Josiah  Bartlett,  incumbent  or  curate,"  &c.  The  order  recited 
the  monition,  and  service  thereof,  and  the  return  to  it.  <(  And  whereas 
the  reasons  stated  by  you  in  the  said  return  for  your  non-residence  are 
deemed  by  us  unsatisfactory :  Now  we  do,  by  this  our  order  in  writing, 
under  our  hand  and  seal,  require  you,  the  said  Josiah  Bartlett,  to  pro- 
ceed  to  and  reside  on  your  said  benefice,  within  thirty  days  after  this 
order  shall  have  been  served  upon  you,  in  like  manner  as  by  the  said 
Act  is  directed  with  respect  to  the  service  of  monitions.  Given  under 
oar  hand  and  episcopal  seal,"  &c.,  10th  March,  1847. 

*0n  14th  April,  1847,  plaintiff  made  and  transmitted  to  the  r^^nm^ 
Bishop  the  following  affidavit,  made  and  sworn  by  the  plaintiff.       ^ 

''In  the  Consistorial  Court  of  the  Right  Reverend  Thomas,  by  Divine 
permission,  Lord  Bishop  of  Hereford. 

''Josiah  Bartlett,  clerk,  incumbent,"  &c.,  "  in  the  diocese  of  Hereford, 
having  received  an  order  in  writing  for  his  return  into  residence  within 
thirty  days  from  the  17th  day  of  March  last  past,  maketh  oath  and  saith : 
that  he  is  still  prosecuting  the  writ  of  error  referred  to  in  his  return  to 
the  monition  issued  on  the  22d  day  of  December,  1846,  to  reverse  the 
judgment  which  has  been  pronounced  against  him  in  the  Court  of  Queen's 
Bench."  "That,  the  delay  which  has  arisen  has  been  caused,"  &c. 
(assigning  reasons).  "  That  he  received  an  opinion  in  writing,  dated  the 
8th  day  of  April  instant,  from  the  learned  counsel  who  has  been  intrusted 
with  his  case,  that  he,  the  said  learned  counsel,  had  no  doubt  but  that 
upon  the  argument  before  the  Attorney-General  the  writ  of  error  will  be 
granted.  And  this  deponent  saith  that,  upon  the  issuing  of  the  said 
writ,  he  will  be  enabled  to  obey  the  said  order  in  writing,  for  his  return 
into  residence."  (Sworn  18th  April,  1847.) 

The  affidavit  was  enclosed  in  a  letter  addressed  by  the  plaintiff  to  the 
Registrar  of  the  diocese,  in  which  it  was  termed  "  an  affidavit  sworn  by 
me  in  reply  to  the  order  in  writing  of  the  Lord  Bishop  of  Hereford  for 
my  return  into  residence,  conformably  with  provisions  of  112th  section 
of  the  1st  &  2d  Vict.  c.  106." 

Before  the  swearing  of  the  said  affidavit,  the  Attorney-General  had 
refused  to  grant  his  fiat  for  the  issuing  of  any  writ  of  error ;  and  no 
such  fiat  has  ever  since  been  '^'issued.  But  the  plaintiff,  at  the  rn^mmo 
time  of  swearing  the  affidavit,  was  bon&  fide  endeavouring  to  obtain  ^ 
a  rehearing  of  the  decision  of  the  Attorney-General,  and  had  taken 
steps  for  that  purpose.  No  application  for  such  rehearing  was  however 
in  fact  made  to  the  Attorney-General.  On  27th  May,  1847,  the  plain- 
tiff was  duly  served  with  the  following  writ  of  sequestration,  under  the 
seal  of  the  Consistory  Court  of  the  said  diocese. 

"  Waties  Corbett,  clerk,  Master  of  arts,  Vicar-general  and  Official 
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principal  of  the  Bight  Reverend  Father  in  God,  Thomas,  by  Dime 
permission,  Lord  Bishop  of  Hereford,  lawfully  conatiluted :  To  Thoman 
Evans,  of  the  city  of  Hereford,  Gentleman,  greeting.  Whereas,"  tc. 
The  writ  recited  the  order  of  10th  March,  1847 ;  that  it  was  served 
upon  plaintiff  on  17th  March,  1847,  and  returned  into  the  Gonsistorial 
Court  with  an  afiSdavit  of  the  time  and  manner  of  service.  ''And, 
although  thirty  days  from  the  time  of  such  service  of  the  said  order  ha? e 
elapsed,  yet  the  said  Josiah  Bartlett  hath  not  eomplied  with  the  said 
order,  nor  have  sufficient  reasons  been  stated  and  proved  for  the  non- 
compliance therewith.  We  therefore,  the  said  Waties  Corbett,"  &c.  TIm 
writ  then  decreed  the  sequestration  of  the  profits  of  the  benefice,  uatil 
the  order  to  reside  should  be  complied  with,  or  sufficient  reason  for  non- 
compliance therewith  should  be  stated  and  proved :  and  it  constitoted 
Evans  sequestrator,  and  charged  him  to  sequestrate,  &c.,  and  pay  and 
apply,  &c.  '^  In  witness  whereof,  we  have  eaused  our  seal  of  office  to  be 
hereunto  affixed,  the  twenty-sixth  day  of  May^  in  the  year  of  our  Lord 
1847.  "  Watibs  Corbbtt  (l.  s.)." 

«7771  *^h^  <^s^  t^Q  Bet  out  certificates  of  the  above  proceedings, 
^  and  also  of  the  sequestration  being  sierved  on  plaintiff  on  27tk 
May,  1847 ;  which  sequestration  was  returned  into  the  Court,  with 
affidavit  of  service,  on  29th  May,  1847 ;  and  a  certificate  of  a  true 
copy  of  the  sequestration  being  affixed  on  the  church  door  on  6tb  June, 
1847.  These  certificates  were  duly  entered  in  the  Bo(^  of  Acts  of  the 
Condstorial  Court. 

On  27th  May,  1847,  the  plaintiff  sent  notices  to  the  Bishop  and  B«« 
gistrar  of  his  intention  to  appeal  against  the  sequestration.  And,  on 
2l8t  June,  1847,  he  appealed  to  the  Archbishop  of  Canterbary. 

The  proceedings  in  the  appeal  were  set  out  in  the  case ;  and  it  appeared 
that  on  the  12th  October,  1847,  the  Arehbishop  adjudged  against  tke 
appeal. 

On  17th  November,  1848,  the  Bishop  of  Hereford  gave  notice  in 
writing,  under  his  hand,  to  the  Reverend  George  Albert  Rogers,  X^ 
patron  of  the  perpetual  curacy^  to  the  effect  that  the  benefice  w» 
sequestrated  on  26th  May,  1847,  and  had  become  void  by  reason  of  iU 
having  continued  under  sequestration  for  tk«  space  of  one  whole  year. 
The  notice  was  served  on  the  patron  on  20th  November,  1848. 

On  25th  November,  1848,  the  defendant,  upon  the  nomination  and 
presentment  of  the  patron  of  the  curacy,  was  duly  and  canonically 
licensed  to,  and  duly  and  canonically  instituted  and  inducted  into^  the 
perpetual  curacy ;  and  was  then,  and  from  thence  hitherto  hath  been 
and  still  is,  duly  and  canonically  invested  with  all  and  singular  tke 
rights,  members,  and  appurtenances  thereunto  belonging,  if  the  prt- 
eeedings  hereinbefore  mentioned  did  deprive  the  plaintiff  thereof. 
*77f^1  ^^^  defendant  had,  since  his  license  and  institution,  ^received 
^  the  sum  of  8182.,  being  the  amount  of  three  years  of  the  said 
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annaal  stipend,  and  also  of  the  fees,  diies^  and  profits  and  emoluments 
of  the  said  perpetual  curacy  during  the  period  last  aforesaid. 

Before  the  commencement  of  this  suit,  the  plaintiff  demanded  of  the 
defendant  the  said  sum  of  818Z. ;  which  he  then  refused  and  still 
refuses  to  pay. 

Between  the  service  of  the  order  to  reside  and  the  issuing  of  the  writ 
of  sequestration,  there  was  sufficient  time  for  the  plaintiff  to  hare  shown 
cause  against  the  issuing  of  such  writ.  And  the  plaintiff,  although  in 
prison  during  that  time,  was  in  free  and  constant  communication  with 
his  legal  advisers,  and  had  it  in  his  power  to  show  cause  against  the 
issuing  of  such  writ :  but  neither  before  the  issuing  of  the  monition,  or 
of  the  order  to  reside,  or  of  the  writ  of  stqnestration,  was  any  citation, 
order,  or  summons  to  show  cause  why  they  or  any  of  them  should  not 
issae  served  on  the  plaintiff,  otherwise  than  as  appears  by  the  documents 
above  set  forth.  Nor,  otherwise  than  as  appears  by  the  facts  and  dociH 
ments  above  stated  and  set  fortby  was  he,  before  they  respectively  issued, 
beard  in  his  defence  why  they,  w  any  of  them,  shoold  not  issue.  The 
plaintiff,  in  Michaelmas  Term,  184S,  applied  to  this  Gourt,(a)  and  also 
to  the  Court  of  £xchequer,(i>)  for  a  rule  calling  upon  the  Bishop  of 
Hereford  to  show  cause  why  u  prohibition  should  not  issne  to  restrain 
him  from  giving  notice  to  the  patron  of  the  perpetual  curacy  of  Iving- 
ton,  under  stat.  1  &;  2  Vict.  e.  106,  s.  68,  that  the  benefice  was  void : 
bat  he  did  not,  on  either  of  snA  occasione,  or  at  any  other  time  until 
the  delivery  of  the  ''judgment  of  the  Court  of  Exchequer  Chamber  r^^frwck 
m  the  case  of  Bonaker  v.  Evans,  16  Q.  B.  162  (E.  C.  L.  B.  vol.  '- 
71),  make  it  a  ground  of  complaint  or  objection  that  he  had  not  had  an 
opportunity  of  being  heard  in  bis  defence  previously  to  the  issuing  of 
the  writ  of  sequestration. 

In  1851,  the  plaintiff  also  brought  an  action  against  Evans,  the 
sequestrator  of  the  said  benefice,  to  recover  the  profits  of  the  said 
benefice  received  by  the  said  sequestrator ;  in  which  action  he  was  non- 
suited. Application  was  afterwards  made  by  the  plaintiff  to  set  aside 
that  nonsuit ;  but  the  Court  refused  to  grant  a  rule  Nisi ;  and,  after 
such  refusal,  the  present  action  was  commenced. 

The  Court  is  to  have  the  same  power  as  a  jury  of  drawing  inferences 
from  the  above  facts  and  documents. 

The  question  for  the  opinion  of  the  Court  is :  Whether,  under  the 
circumstances  set  forth,  the  benefice  aforesaid  was  void  on  the  25th 
November,  1848.  .  If  the  Court  shall  be  of  opinion  that  the  benefice 
was  not  void  on  the  said  day,  then  the  verdict  entered  for  the  plaintiff 
is  to  stand  for  818/.  damages,  besides  costs  of  suit.  And  if  the  Court 
shall  be  of  a  contrary  opinion,  then  such  verdict  is  to  be  set  aside,  and 

(a)  Bz  pftrte  BwUett,  12  Q.  B.  48S  (B  C.  L.  R.  tcL  64). 
(6)  Id  re  BwUett,  3  Bxofa.  28.t 
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in  lieu  thereof  a  nonsuit  or  verdict  for  the  defendant  is  to  be  entered, 
as  the  Court  may  direct. 

Channelly  Serjt.,  for  the  plaintiff.(a) — It  is  not  proposed  to  impeach 
*7^ni  ^^^  propriety  of  the  Bishop's  decision,  "^sequestrating  the  bene- 
^  fice,  if  the  proceedings  are  regular.(&)     But  the  proceedings  are 
not  regular  under  stat.  1  &  2  Vict.  c.  106.     The  first  objection  is  that 
the  plaintiff  received  no  summons,  citation,  or  warning  before  the  issuing 
of  the  monition,  or  of  the  order  to  reside,  or  of  the  sequestration.    The 
principal  question  as  to  this  is,  whether  the  monition,  with  which  the 
proceedings  originated,  ought  to  have  been  preceded  by  a  citation,  or 
something  of  that  kbd.    In  Bonaker  v.  Evans,  16  Q.  B.  162,  175  (£. 
C.  L.  R.  vol.  71),  it  was  decided  by  the  Court  of  Exchequer  Chamber 
that  a  sequestration  could  not  legally  issue  till  after  notice  to  the 
incumbent  to  show  cause  why  it  should  not  issue.     There  Parke,  B., 
delivering  the  judgment  of  the  Court,  said:  <«a8  a  measure  of  precaa- 
tion,  it  may  prevent  an  objection  hereafter  if  even  the  monition  be  pre- 
ceded by  a  notification  to  the  incumbent  of  the  charge  against  him,  in 
the  nature  of  a  summons  to  show  cause ;  for  even  the  monition  has  a 
penal  character,  as  the  incumbent  is,  by  sect.  55,  bound  to  pay  the 
costs  of  it  at  all  events,  and  the  Bishop  acts  judicially  in  issuing  it 
by  sect.  54."    [Lord  Campbell,  C.  J. — Was  that  more  than  a  piece 
of  friendly  advice  ?]     The  decision  undoubtedly  proceeded  upon  the 
objection  to  the  sequestration :  but  the  objection  to  the  monition  is  of 
the  same  kind ;  and  the  remark  therefore  was  suggested  by  the  pnD- 
ciple  of  the  decision,  and  can  scarcely  be  called  extrajudicial.     la 
Bonaker  v.  Evans,  the  incumbent  admitted  the  validity  of  the  monition 
by  commencing  residence :  here  the  incumbent  did  not,  and  in  fact 
could  not,  do  so :  this  case  is  therefore  stronger  than  the  other,  wheri» 
something  like  a  waiver  might  have  been  implied.     *Sect.  54 
gives  a  judicial  character  to  the  monition :  the  Bishop  is  to  act 
upon  its  appearing  to  him  that  there  is  a  non-residence  according  to 
the  true  meaning  and  intent  of  the  Act,  without  license  or  legal  cause 
of  exemption.     The  consequence  of  it  is  that,  by  sect.  55,  the  party 
monished  must  pay  costs  though  the  living  be  not  ultimately  seqaes- 
tered.     [Colbbibgb,  J. — That  is  if,  when  the  monition  issues,  he  is 
absent,  contrary  to  the  act,  but  obeys  the  monition,  and,  <^by  reason 
of  such  obedience,"  the  profits  are  not  sequestered.]    He  is  thus  fixed 
with  such  a  liability  as  shows  the  proceeding  to  be  judicial.     [Eklb, 
J. — He  is  liable  in  the  case  where  the  monition  has  issued  properij. 
But,  if  he  was  in  residence,  or  had  a  legal  exemption,  when  the  moni- 
tion issued,  he  would  not  have  to  pay  costs.]     Still  the  monition,  which 
places  him  in  a  position  where  the  liability  may  accrue,  is  judicial.    It 

(a)  The  argument  had  been  commenced  in  last  Trinity  Term.  (Jane  7th,  1853):  but,  tbe 
Coart  not  having  then  been  constitated  as  at  present,  Lord  CampbeU,  C.  J.,  directed  that  tbi 
ense  should  be  now  recommenced  ah  initio. 

(6)  See  £z  parte  Bartlett,  12  Q.  B.  488  (E.  0.  L.  R.  vol.  64) ;  In  re  Bartlett,  3  Ezeh.  38.t 
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does  not  lose  that  character  from  the  circumstaiio«  that  in  a  particular 
erent  the  liability  will  not  arise.  [Lord  Campbell,  C.  J. — It  cannot 
oome  to  more  than  a  mandamus.]  It  commences  formally :  <(It  appear- 
ing to  us:"  not  simply  "We  are  informed."  [Coleridge,  J. — It 
orders  the  incumbent  to  reside  and  make  a  return :  he  might  make  a 
return  denying  the  non-residence.]  The  Bishop  must  have  evidence 
before  him,  previously  to  his  issuing  the  moniti6n :  that  evidence  ought 
not  to  be  taken  without  notice  to  the  party  complained  of.  It  is  not 
necessary,  for  the  plaintiff,  to  contend  that  in  every  event  the  effect 
of  the  monition  is  judicial. 

The  second  objection  is,  that  the  documents  do  not,  on  their  face, 
show  facts  giving  jurisdiction.  This,  however,  rests  virtually  upon  the 
first  objection,  the  ^omission  insisted  upon  being  that  the  mo-  ^^^709 
nition  is  not  shown  to  be  warranted  by  a  previous  citation.  ^ 

The  third  objection  is  that  the  writ  of  sequestration  has  not  issued 
in  the  name  of  the  Bishop,  nor  under  the  seal  of  the  Consistorial 
Court. 

A  fourth  and  a  fifth  objection  have  been  taken,  for  the  purpose  of 
insisting  upon  the  validity  of  the  plaintiff's  return  to  the  monition. 
But  these  are  not  pressed. 

The  sixth  objection  is,  that  the  benefice  had  not  continued  under 
sequestration  «  for  the  space  of  one  whole  year,*'  within  the  meaning 
of  stat.  1  &  2  Vict.  c.  106,  s.  58,  and  therefore  has  not  become  void ; 
and  the  presentation  of  the  present  defendant  is  therefore  invalid. 
Sect.  120  enacts :  "  That  for  all  the  purposes  of  this  Act,  except  as 
herein  otherwise  provided,  the  year  shall  be  deemed  to  commence  on 
the  first  day  of  January,  and  be  reckoned  therefrom  to  the  thirty-first 
day  of  December,  both  inclusive."  The  sequestration  issued  on  26th 
May,  1847:  the  statutory  year  would  therefore  expire  on  81st  De- 
cember, 1848.  But  the  notice,  declaring  the  living  void,  is  of  17th 
November,  1848 ;  and  the  defendant  was  inducted  on  25th  November, 
1848.  On  this  point  Sharpe  v.  Bluck,  10  Q.  B.  280  (E.  C.  L.  R.  vol. 
69),  is  a  direct  authority. 

Keating^  contri. — First,  as  to  the  necessity  of  a  citation  before  the 
issuing  of  the  monition.  The  dictum  at  the  end  of  the  judgment  in 
Bonaker  v.  Evans,  16  Q.  B.  175  (E.  C.  L.  R.  vol.  71),  was  not  neces- 
sary to  the  decision  of  the  case.  The  decision  was  that  the  incumbent 
ought  to  have  had  an  opportunity  of  showing  why  he  did  not  obey  the 
order  to  reside,  ^before  the  writ  of  sequestration  issued :  that 
is  quite  inapplicable  here,  where  it  is  not  pretended  that  the 
incumbent  had  not  such  an  opportunity ;  for  he  makes  an  answer  of 
14th  April,  on  affidavit  (as  he  was  entitled  to  do  by  sect.  112),  refer- 
ring to  the  order,  and  offering  a  reason  for  his  not  obeying,  which  the 
Bishop  adjudges  to  be  insufficient.  The  dictum  in  question  was  no 
more  than  advice ;  and  it  is  founded  on  the  erroneous  assumption  that 
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the  moDition^  under  sect.  55,  bound  the  iaoumbent  to  pay  the  costs  at 
all  events.  This  mistake  has  been  pointed  out  frMft  the  Bench  during 
the  argument.  The  monition  is  mere  process  ta  which  the  incumbent 
is  to  make  a  return :  he  may,  for  instance^  return  that  he  has  not  absented 
himself.  [Lord  Campbell,  GL  J. — Or  that  he  ia  absent  with  license. 
If  parishioners  are  moniahed  to  repair  a  churchy  they  may  return  that 
it  is  in  repair.]  That  caae  is  analogoua  to  the  present :  the  monitioo 
has  no  judicial  charaeter  in  either  ease.  But,  further,  the  incumbent 
here  has  appealed  from  the  order  of  sequestration  to  the  Archbishop ; 
and  the  appeal  has  been  dismissed.  That  would  not  give  validity  to 
proceedings  intrinsically  void :  but,  being  ia  the  nature  of  an  appctr- 
anee,  it  cures  the  objection  to  want  of  suoanons.  The  case  ia  within 
the  principle  laid  down  by  Lord  Brouj^am  in  Taylor  v<.  Clemson,  11 
CI.  &  F.  610,  64S.(a)  [Colbbidob,  J. — Suppose  the  incumbent  bad 
expressly  made  the  want  of  a  citation  antecedent  to  the  monition  the 
ground  of  his  appeal]  Poaaibly  in  that  case  the  waiver  would  not  have 
been  implied. 

As  to  the  third  objection :  the  seqneatration  ia  under  the  Judge's 
^cial  seal. 

*7M1  *^  ^^  ^^^  ^^^^  objection :  sect.  120  fixes  the  year  from  1st 
-'  January  to  81st  December,  «&  except  as  herein  otherwise  pro- 
vided." Sharpe  v*  Black  was  a  case  under  sect.  75,  which  authorizes 
the  Bishop  to  appoint  a  curate  if  there  be  a  certain  quantity  of  absence 
in  a  year :  for  the  purposes  of  that  enactment  it  was  necessary  to  define 
what  the  year  was.  But,  under  sect.  58,  the  Legislature  had  in  view 
the  mere  efflux  of  time  during  which  the  living  remained  under  seqaea- 
tration.  There  is  not  in  the  Act  any  express  provision  corresponding 
to  the  exception  in  sect.  120 :  the  effect  of  the  context  must  therefore 
be  looked  to:  the  language  of  sect.  58  ia  (<for  the  space  of  one  whole 
year."  Upon  the  construction  suggested  on  the  other  side,  the  seques- 
tration might  continue  for  two  years  all  but  two  days.  [Lord  Camp- 
bbll,  C.  J. — The  reason  of  the  thing  shows  that  that  space  is  to  be 
reckoned  from  the  commencement  of  the  sequestration.]  The  point 
might  as  well  have  been  made  in  Bonaker  v.  Evans,  16  Q.  B.  162  (K  C. 
L.  B.  vol.  11). 

Cfhannelly  Serjt.,  in  reply. — ^Even  if  the  monition  be  not  a  judicial 
act,  there  has  been  no  regular  calling  upon  the  ineumbent  to  show  cause 
against  the  sequestration*  His  affidavit,  referring  to  the  order,  does 
not  supply  the  want  of  that.  He  was  at  any  rate  entitled  to  be  heard 
upon  the  matter  there  shown.  [Lord  Campbbll,  C.  J. — The  Court 
of  Exchequer  Chamber,  in  Bonaker  v.  Evans,  emphatically  disclaim  the 
notion  that  there  must  be  any  particular  formalities.]    The  appeal  to 

(a)  In  Dom.  P»>e.,  aiBniiiDg  the  Jadgment  of  Ezoh.  Ch.  In  Taylor  «.  Clemaon,  2  Q.  B.  M 
'B.  C.  L  R.  Tol.  42). 
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ihe  Archbishop  cannot  give  validity  to  the  order  of  sequestration,  if  it 
was  made  without  hearing. 

*The  Legislature  might  well  intend  that  the  length  of  time  r^wor 
daring  which  the  seqoestration  must  last,  in  order  to  have  the  *- 
effect  of  avoiding  the  benefice,  should  be  within  assigned  days. 

Lord  Gampbbll,  0.  J.— I  am  of  opinion  that  the  defendant  is  en- 
titled to  our  judgment.  We  are  bound  by  the  decision  in  Bonaker  «u 
ETans,  and  fully  concur  in  that  decision.  The  supposed  delinquent 
mast  have  an  opportunity  of  being  heard  before  there  is  a  decision 
against  him ;  and,  before  he  is  heard,  it  is  essential  that  the  charge 
should  be  communicated  to  him.  At  the  same  time,  as  the  Court  of 
Exchequer  intimated,  in  whidi  I  fully  concur,  the  Bishop  is  not  bound 
to  proceed  with  all  th«  foErmalities  of  a  court  of  law.  The  question 
must  be  one  of  fact.  In  Bonaker  v.  Evans,  it  appeared  that  the  de- 
fendant had  no  opportunity  of  being  heard  against  the  issuing  of  the 
sequestration :  and  it  might  be  supposed  tbat,  if  he  had  been  heard, 
be  oould  have  shown  some  cause  against  its  issuing.  But  here  the  in- 
cumbent had  at  every  step  an  opportunity  of  being  heard ;  and  he  em- 
braoed  it,  and  was  heard.  There  was,  to  be  sure,  no  formal  trial :  but 
there  were  written  communications ;  and  he  stated  his  defence  over  and 
over  again:  on  28th  Jaainay  lie  sends  an  answer  to  the  monition ;  on 
14th  April  he  sends  sa  snvwer,  on  affidavit,  to  the  order  to  reside.  All 
these  communications  are  inade  by  him  for  the  purpose  of  showing  that 
he  is  not  guilty  of  the  nngleot.  He  therefore  had  an  opportunity  of 
being  heard,  and  was  "^eard :  and  I  think  the  sequestration  r^noo 
well  issued.  Then  my  Brother  Channell  viery  properly  raises  ^ 
another  objection  :  that  there  was  no  citation  preceding  the  monition. 
And  certainly  the  Oo«rt,  in  Bonaker  v.  Evans,  16  Q.  B.  175  (E.  C.  lu 
£.  vol.  71),  suggested,  as  •  measure  of  precaution,  that  there  should  be 
such  a  citation.  My  Brother  Flarke  there  points  out  that  the  monition 
has,  by  sect.  55,  a  penal  t^haraoter,  inasmuch  as  the  incumbent  has  to 
pay  the  costs  at  all  events ;  and  that  thus  the  Bishop  acts  judicially  in 
issuing  it.  But,  on  referring  to  the  statute,  it  appears  that  the  incum- 
bimt  is  not  liable  to  costs  at  all  events,  bitft  only  if  he  is  absent  con 
trary  to  the  intent  of  the  Act :  if  he  can  show  that  he  is  not  so,  ht 
incurs  no  liability  to  coats.  The  monition  is  only  in  the  nature  of  pro- 
cess, to  put  the  matter  into  a  .course  of  investigation.  It  gives  the  in- 
cumbent, if  he  has  offended,  an  opportunity  of  being  set  right  on  paying 
costs.  In  general  practice  it  is  not  preceded  by  any  citation  ;  and,  on 
looking  at  sect.  64,  we  see  that  its  effect  is  merely  that  of  process.  I 
think  therefore  that  there  was  no  need  of  a  citation.  As  to  the  ques- 
tion of  time :  it  seems  to  me  that  sect*  120  cannot  apply  to  the  enact- 
ment of  sect.  58.  It  would  be  most  absurd  it,  for  this  purpose,  the 
year  were  limited  to  the  space  from  the  1st  of  January  to  the  81st 
December.    The  benefice  becomes  void  if  it  *<<  shall  continue  for  the 
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space  of  one  whole  year  under  sequestration  ;"  that  is,  for  any  urbole 

year.     Sect.  120  is  therefore  inapplicable  to  this  provision. 

*7«7l       Coleridge,  J. — I  am  of  the  same  opinion.     As  to  the  *la8t 

•^  point,  I  have  nothing  to  add.  The  general  question  is  one  of 
great  importance.  I  agree  that  the  notice  need  not  be  formal.  The 
statute  has  created  this  tribunal  and  this  mode  of  proceeding.  The 
counsel,  therefore,  have  wisely  abstained  from  inquiring  what  a  monitioB 
means  in  an  Ecclesiastical  court ;  for  we  must  collect  its  effect  frook 
the  statute.  No  doubt,  as  the  consequences  are  highly  penal,  we  nnst 
see  that  all  the  essential  requirements  of  justice  are  satisfied.  The 
party  is  to  have  an  opportunity  of  knowing  what  is  charged,  and,  unda 
such  a  monition  as  this,  an  opportunity  of  obeying  or  of  defending 
himself.  Of  the  defence  the  Bishop  is  the  judge.  I  do  not  think  it 
has  been  urged  that  a  party  who  has  been  heard,  and  found  to  be 
wrong,  has  a  right  to  complain  that  he  did  not  know  what  the  penalty 
was  to  be.  Of  that  he  must  take  his  chance;  and  the  judgment  most 
take  its  course.  A  man  b  not  entitled  to  say.  If  I  had  known  what 
you  would  do  to  me  I  would  have  obeyed :  that  might  be  convenient  to 
him  ;  but  it  is  not  called  for  by  justice.  Now  what  has  been  done 
here  ?  There  are  three  thmgs.  The  monition  is,  I  think,  only  pro- 
cess. It  is  immaterial  what  the  word  means  in  the  Ecclesiastical 
courts  :  it  is  here  only  process.  If  the  incumbent  admits  the  charge 
and  obeys  the  monition,  he  has  to  pay  costs  ;  but  not  so,  if  he  disputes 
the  charge:  the  costs  of  the  monition  in  that  case  fall  to  the  ground: 
the  judgment  in  Bonaker  v.  Evans,  16  Q.  B.  175,  rather  overstated 
the  effect  of  the  monition.  That,  then,  relieves  the  order  from  the 
objection  that  there  was  no  citation  before  the  monition :  the  monition 
*7M1  being  itself  the  citation.    Then  ^nothing  more  was  necessary  to 

-*  be  done  till  the  case  was  heard  and  the  order  to  reside  was  made. 
Then,  in  answer  to  the  monition,  the  incumbent  sends  a  return;  and, 
in  answer  to  the  order,  an  afBdavit ;  both  of  which  the  Bishop  held  in- 
suficient  answers.  Now  here  is  the  distinction  between  this  case  and 
Bonaker  v.  Evans.  For  in  that  case  there  was  something  like  a  partial 
obedience  of  t)ie  order.  Then  came  a  letter  from  the  Bishop's  secre- 
tary, to  the  effect  that  the  residence  was  not  bonfi  fide,  and  that,  in 
default  of  residence,  a  sequestration  would  is8ue.(a)  The  Court  of  Ex- 
chequer Chamber  does  not  intimate  that  a  letter,  at  this  stage,  mi^t 
not  have  been  a  suflScient  intimation  of  the  charge  and  a  sufScient  no- 
tice to  answer  it :  but  they  examine  the  letter,  and  say  that  it  does  not 
amount  to  that ;  and  that  the  letter  sent  by  the  incumbent  in  answer 
does  not  give  the  effect  of  a  hearing.  They  say  that  <«  no  greater ' 
degree  of  form  can  be  requisite  than  is  sufEcient  to  justify  a  superior 
b  removing  an  inferior  ofEcer  for  delinquency,  a  rector,  for  instance, 

(a)  la  Q.  B.  1S5  (E.  C.  L.  R.  roL  71). 
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before  he  removes  a  parish  clerk,  "(a)  We  are  familiar  with  the  case 
of  a  parish  clerk  :  we  require  no  formal  proceeding ;  but  we  see  that  the 
clerk  has  had  notice  of  the  charge  and  opportunity  of  being  heard  upon 
it.  The  Court  of  Exchequer  Chamber,  therefore,  upon  examination  of 
the  letter,  say,  not  that  a  letter  cannot  have  this  effect,  but  that  the 
particular  letter  does  not  amount  to  such  notice.  The  ease  before  us 
thus  differs  entirely  from  that  of  Bonaker  v.  Evans. 

*Erlb,  J.(6) — I  also  am  of  opinion  that  there  should  be  judg-  r^Praa 
ment  for  the  defendant.  I  agree  with  my  Lord  on  the  other  ^ 
points :  and,  as  to  the  notice,  I  concur  in  the  decision  of  Bonaker  v, 
Evans,  and  agree  that  the  party  charged  must  be  heard.  And  I  think 
the  party  here  has  been  heard.  It  ought  to  be  observed  that  sect.  54  is 
introduced,  in  addition  to  other  penalties  for  non-residence,  for  the  pur- 
pose of  enforcing  specific  performance :  and  the  mode  of  doing  this  is  to 
issue  a  monition  reciting  that  the  absence  has  been  made  to  appear  to 
the  Bishop,  and  ordering  the  incumbent  to  reside  and  make  a  return : 
and,  unless  cause  be  shown,  the  Bishop  may  iteue  an  order  to  reside ; 
and,  in  case  of  non-compliance  with  such  order,  may  sequestrate.  Every 
step  is  with  a  view  to  compel  residence :  the  proceeding  is  in  the  nature 
of  a  summons  to  show  cause  why  the  incumbent  should  not  reside,  and, 
no  cause  being  shown,  of  a  distress  upon  the  profits.  That  being  so,  is 
the  monition  a  judgment  ?  I  apprehend  not.  It  is  in  form  a  noticOi 
whether  it  be  called  monition,  summons,  warning,  or  anything  of  the 
kind.  It  amounts  to  a  warning  that  judgment  will  be  given  unless  the 
incumbent  reside  or  show  cause.  As  to  costs,  by  sect.  55  the  incumbent 
is  liable  to  them  only  if  he  has  been  absent  without  just  cause,  and  sub- 
mits :  if  he  contests,  the  judgment  issues  subsequently.  The  monition 
therefore  properly  issued  here  without  a  citation  preceding :  the  incum- 
bent answered  the  monition ;  that  is,  he  made  a  return ;  and  the  answer 
was  deemed  unsatisfactory :  then  the  order  to  reside  issues ;  and  upon 
that  there  is  "^an  appropriate  hearing ;  and  the  sequestration  issues  ri^wq^ 
upon  that.  The  sequestration  is,  throughout  the  Act,  treated  *- 
more  as  a  distress  to  compel  residence  than  as  a  penalty ;  for,  by  sect. 
54,  the  profits  are  specifically  appropriated  to  the  expense  of  serving  the 
cure,  to  the  payment  of  the  expenses  of  the  proceeding,  to  the  sustenta- 
tion  of  the  chancel,  residence  house,  &c.,  to  the  payment  of  sequestra- 
tion creditors,  to  the  augmentation  of  the  benefice,  to  Queen  Anne's 
bounty,  &;c. ;  or  the  Bishop  may  remit  the  profits  to  the  incumbent.  All 
is  thus  founded  on  the  monition ;  and,  at  the  separate  stages,  the  incum- 
bent, in  the  present  case,  has  been  heard :  and  it  is  admitted  that  he  is 
.  non-resident.     There  must  therefore  be  judgment  for  the  defendant. 

Judgment  for  defendant. 

(a)  See  Regina  «.  Smith,  6  Q.  B.  614  (B.  C.  L.  R.  roL  48). 
(h)  Wightnuin,  J.,  wm  Abient 


790  KERNOT  v.  CATTLIN.    M.  T.  1853. 


KERNOT  V.  CATTLIN.    Jfov.  8. 

Diplomas  oonfeniDg  degrees  and  hononn,  and  oerUfteatei  firom  medical  institntionB  and  pnefi 
tionen,  do  not  pass  to  the  prorisional  assignee  by  the  resting  order  of  the  Insolrent  ]>ebt«n 
Court,  under  stot  1  A  2  Vict  e.  110,  s.  37. 

Declaration  :  the  last  count  was  for  detaining,  among  other  tlungs, 
a  diploma  and  letter  conferring  a  degree  of  Doctor  of  medicine,  surgery, 
and  midwifery ;  a  diploma  for  midwifery  honours,  in  a  black  tin  case ;  a 
diploma  and  letter  conferring  a  degree  of  Doctor  of  philosophy  and  Mas- 
ter of  arts,  in  a  black  tin  case ;  a  diploma  of  The  Royal  College  of 
Surgeons,  London ;  a  certificate  of  The  London  Vaccine  Institution ;  a 
*7d11  ^^^^^^^^^^  ^^^  dentist;  a  ^certificate  of  the  plaintiff  having  been 
^  for  a  certain  time,  to  wit,  three  years,  a  house  pupil  of  Mr.  Der- 
mott,  anatomical  demonstrator  and  anatomist ;  and  a  certificate  of  the 
plaintiff's  attendance  for  a  certain  time,  to  wit,  for  twenty-one  months, 
as  a  pupil  at  Guy's  Hospital. 

Plea  10  stated  a  petition  of  plaintiff  to  the  Court  for  the  relief  of 
Insolvent  Debtors,  and  an  order  "by  that  Court  vesting  the  plaintiff's 
property  in  the  provisional  assignee ;  and  averred  that,  bj  virtue  of  such 
order  and  stat.  1  &  2  Vict.  c.  110,  ^^  the  said  goods  and  chattels  in  the 
last  count  of  the  declaration  mentioned,  and  all  rights  of  action  in  respect 
thereof,  then,  and  before  the  accruing  of  the  supposed  causes  of  actios 
in  the  said  last  count  mentioned,  and  whilst  the  plaintiff  was  and  con- 
tinued to  be  a  prisoner  in  actual  custody  as  aforesaid,  became  and  were 
vested  in  the  said  provisional  assignee,  &c."(a)  That  the  vesting  order 
was  still  in  force;  and  defendant,  as  servant  and  by  authority  and 
command  of  the  provisional  assignee,  detained,  &c.  The  pleadings  to 
this  plea  (which  it  is  unnecessary  to  state  further)  led  to  a  demurrer  by 
the  defendant.     Joinder. 

WilleSy  for  the  defendant.(6) — The  only  point  which  the  plaintiff  now 
makes  is  that  some  of  the  goods  mentioned  in  the  second  count  could  not 
pass  under  stat.  1  &  2  Vict.  c.  110,  s.  87,  and  that  the  10th  plea 
^therefore  does  not  answer  that  count.  The  question  therefore  is, 
whether  the  goods  are  not  part  of  ^^  the  real  and  personal  estate  and 
effects"  of  the  plaintiff.  Such  articles  may  well  have  a  marketable 
value,  and  be  available  as  assets  for  the  creditors ;  as,  for  instance,  if 
the  diploma  conferred  a  degree  upon  a  physician  or  surgeon  of  great 
historical  reputation:  such  a  memorial  would  undoubtedly  find  par- 
chasers.  [WiGHTMAN,  J. — Would  thcsc  documents  pass  to  assignees  of 
a  bankrupt  ?  Lord  Camfbejli*,  C.  J. — ^Would  letters  of  the  plaintiff's 
wife  pass  ?] 

C.  Milwardy  contr^,  was  not  called  on. 

(u)  See  Eernot  v.  Pittia,  ante,  pp.  400,  421. 

(6)  The  arg^iment  began  on  this  day ;  when  Ihe  oaee  stood  over  for  arrangement  betveoi  the 
parties :  bat,  no  arrangement  having  taken  place,  the  case  was  renamed  and  decided  on  Ke>v«B- 
berUth 
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Per  CuRiAM.(a) — ^We  hold  that  the  articles  mentioned  did  not  pass, 
under  the  vesting  order,  to  the  provisional  assignee.  They  may  be  of 
value  to  the  plaintiff;  but  we  cannot  see  that  they  are  of  value  in  the 
hands  of  the  assignee.  Judgment  for  plaintiff. 

(a)  Lord  Campbell,  0.  J.,  Coleridj^,  Wightman,  and  Crompton,  Js. 


•The  AMBERGATE,  NOTTINGHAM  and  BOSTON  and  ^^^^^ 
EASTERN  JUNCTION  Railway  Company  v.  The  MID-  •-  '^^ 
LAND  Railway  Company.     Nov.  8. 

Seeto.  115, 116  of  the  Railways  Claiuea  ConBolidation  Act  provide  that  no  one  shall  use  an  enginti 
oo  the  railway  of  a  company  which  has  not  heen  approved  of  hy  the  company,  and  that  a 
eertiflcate  of  the  approval  may  be  obtained  by  certain  steps ;  and  that,  if  an  engine  be  used  on 
the  railway  without  a  certillcate,  the  party  using  shall  forfeit  to  the  company  a  sum  not 
exceeding  202.,  and  the  company  may  remove  the  engine. 

Held :  1.  That  the  company  has  a  common  law  right  of  distress  damage  fesant  on  an  engine 
encumbering  the  railway,  if  there  be  no  eertiflcate  of  approval. 

2.  Thai  to  a  count,  complaining  that  the  company  converted  the  plaintilT's  engine  to  their  use,. 
and  wrongfully  deprived  the  plaintiff  thereof,  it  is  a  good  plea  that  the  plaintiff  demanded  it. 
for  the 'purpose  and  in  order  that  he  might  nee  it  on  the  railway  without  a  certificate  of 
approvaL 

Declaration:  For  that  defendants  wrongf\illy  converted  to  their 
own  use,  or  wrongfully  deprived  plaintiffs  of  the  possession  of,  plaintiffs' 
goods ;  that  is  to  say,  a  locomotive  engine  and  a  tender  thereto :  and 
on  another  occasion,  wrongfully  converted,  &c.,  the  said  engine  and 
tender. 

Plea  2.  That  defendants,  <<  before  and  at  the  time  of  the  committing 
the  grievances  in  the  declaration  mentioned,"  <<  were  lawfully  possessed 
of  a  certain  railway ;  and,  because  the  said  goods  respectively  were,  on 
the  occasions  in  the  declaration  mentioned,  wrongfully  in  and  upon  the 
said  railway,  encumbering  the  same,  and  doing  damage  there  to  the 
defendants,  they  the  defendants,  on  the  said  occasions,  seized  and  took, 
in  and  upon  the  said  railway,  each  of  the  said  goods  as  a  distress  for 
the  damage  so  by  it  done,  and  impounded  the  same,  and  kept  and 
detained  the  same  so  impounded,  as  such  distress,  in  a  convenient  place 
in  that  behalf:  which  are  the  grievances,"  &c. 

Replication,  so  far  as  plea  2,  relates  to  the  grievance  in  the  declara- 
tion first  mentioned*  That  defendants  are  The  Midland  Railway  Com- 
pany mentioned  in  the  Act,  *&o.  (8  &  9  Vict.  c.  xliz.,  local  and  r^trqA 
personal,  public,  «  To  empower  The  Midland  Railway  Company  ^ 
to  extend  the  said  railway  from  Nottingham  to  Newark  and  Lincoln") ; 
and,  after  the  passing  of  that  Act,  defendants,  in  pursuance  thereof, 
made  a  railway,  being  the  railway  in  the  second  plea  mentioned,  and  a 
portion  of  the  railway  by  that  Act  authoriEcd  to  be  made ;  and  were, 
before  and  at  the  time  of  the  first  occasion  in  the  declaration  mentioned, 

VOL.  n.— 61  2S 


,94  AMBERGATE  RAILWAY  v.  MIDLAND  RAILWAY.    M.  T.  1853. 


and  afterwards,  using  the  said  portion  for  the  conveyance  of  passenger? 
and  goods  along  the  same  by  means  of  carriages  and  locomotiTe 
engines.  That  the  part  of  the  said  railway,  in  and  upon  which  the 
goods  in  the  declaration  first  mentioned  were  so  seized  and  taken  as  in 
the  said  second  plea  mentioned,  was  and  is  part  of  The  Nottingham 
and  Lincoln  branch  of  the  Midland  Railway,  in  the  parish  of  Colwick, 
between  the  second  and  third  mile  from  the  town  of  Nottingham,  in 
the  statute,  &c.  (10  k  11  Vict.  c.  ccxiy.,  local  and  personal,  public,  <«To 
empower  the  Midland  Railway  Company  to  extend  the  line  of  tbeir 
Nottingham  and  Lincoln  Railway  at  Lincoln,  and  to  make  a  branch 
railway  to  their  Lincoln  station"),  mentioned :  That  plaintiffs  are  The 
Ambergate,  Nottingham,  and  Boston  and  Eastern  Junction  Railway 
Company,  in  that  Act  mentioned,  and  also  in  The  Ambergate,  Notting- 
ham, and  Boston  and  Eastern  Junction  Railway  Amendment  Act,  1847 
^10  &  11  Vict.  c.  Ixzviii.,  local  and  personal,  public),  mentioned :  and 
chat  the  plaintiffs,  <<  before  and  at  the  time  of  the  committing  of  the 
grievances  in  the  declaration  first  mentioned,  brought  and  had  the  said 
goods  in  the  declaration  first  mentioned,  being  a  locomotive  engine  and 
tender,  in  and  upon  the  said  branch  of  the  said  railway,  for  the  purpose 
*7Qf^l  ^^  ^sing  the  same,  ♦and  carrying  and  conveying  upon  the  said 
•^  branch  of  the  said  railway  and  elsewhere,  upon  the  said  railway* 
by  means  of  carriages  attached  to  the  said  engine  and  tender,  passen- 
gers and  goods,  according  to  law,  and  under  and  by  virtue  of  the 
powers  and  authorities  in  them  by  virtue  of  the  statutes  in  that  behalf 
vested."  That  the  said  engine  and  tender,  and  the  said  carriages,  were 
properly  constructed,  as  by  The  Railway  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  20),  and  the  special  Acts  of  Parliament  in  that 
behalf  in  that  Act  mentioned,  and  other  the  Acts  of  Parliament  in 
that  behalf  directed.  That  plaintiffs,  <<at  and  during  all  the  times  of 
their  so  bringing,  using,  and  employing  the  said  goods  and  carriages  ia 
and  upon  the  said  railway,  for  the  purpose  aforesaid,  and  at  all  times, 
were  ready  and  willing  to  pay  to  defendants,  or  other  the  persons 
entitled  to  the  same,  all  lawful  tolls,  charges,  demands,  and  claims 
whatsoever  in  that  behalf  demandable  from  or  payable  by  them,  or  any 
other  person  or  persons." 

Rejoinder,  so  far  as  the  replication  to  the  second  plea  relates  to  th& 
said  engine,(a)  <<  that  the  said  engine  was  and  is  what  in  The  Railways 
Clauses  Consolidation  Act,  1845,  is  called  an  engine :  and  that  the 
plaintiffs  had  not,  at  or  before  the  respective  times  of  the  making  of  the 
said  distresses,  obtained  from  the  defendants,  or  applied  to  the  defend- 
ants for,  a  certificate  of  their,  the  defendants',  approval  of  the  said 
engine,  but  brought  the  same,  on  each  of  the  said  occasions,  on  the  said 

(a)  The  rejoinder,  u  to  the  tender,  averred  that  it  waa  fastened  to  the  engine;  and  an  tasver 
wae  offered  eimilar  to  the  anewer  as  to  the  engine.  Upon  the  argunent»  it  was  admitted  thai 
the  qaestion  as  to  the  engine  and  tender  was  the  same. 
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railway  *without  having  first  obtained  such  certificate  of  approval  r^i^q/* 
as  aforesaid,  contrary  to  the  form  of  the  statate,"  &c.  *- 

Demurrer.     Joinder. 

Plea  8.  As  to  the  converting,  &c.,  the  engine  in  the  declaration  first 
mentioned :  That  defendants  are  The  Midland  Railway  Company  men- 
tioned, &;c.,  as  in  the  replication  to  plea  2,  averring  that  defendants, 
in  pursuance  of  stat.  8  &  9  Vict.  c.  zlix.,  made  a  railway,  being  a  portion 
of  the  railway  by  that  Act  authorized,  and  were  possessed  of  the  said 
portion ;  and  were,  before  and  at  the  time  of  the  first  occasion  mentioned 
in  the  declaration,  in  the  habit  of  lawfully  using  the  said  portion  for  the 
conveyance  of  passengers  and  goods  along  the  same,  by  means  of 
carriages  and  locomotive  engines.  That,  just  before  the  said  first 
occasion  mentioned  in  the  declaration,  plaintifis  brought  upon  the  said 
portion  of  the  said  railway  the  said  engine  in  the  declaration  first 
mentioned,  without  having  first  obtained  from  defendants  a  certificate 
of  their,  the  defendants',  approval  of  the  said  engine,  contrary  to  the 
form  of  the  statute,  &c. ;  and  the  same,  until  and  at  the  said  first 
occasion,  continued  on  the  said  portion  of  the  said  railway,  without  any* 
such  certificate  having  been  obtained,  contrary  to  the  same  statute. 
«^  Wherefore  the  defendants  did,  in  order  to  remove  the  said  engine  from 
the  said  railway  at  the  said  first  occasion,  take  the  said  engine,  and  did, 
on  the  same  occasion,  remove  the  same  from  the  said  railway,  a  small 
and  reasonable  distance,  to  a  fit  and  convenient  place  in  that  behalf, 
which  is  the  conversion  above  complained  of;  and,  in  so  doing,  did 
deprive  the  plaintifis  of  the  possession  of  the  said  engine  as  alleged, 
doing  no  unnecessary  damage  to  the  plaintiffs  on  the  occasion  aforesaid." 

''"Replication.  That  plaintiffs  sue,  not  for  the  said  removal,  r^fjqrj 
or  the  said  converting,  or  depriving  the  plaintiffs  of  possession  ^ 
of,  the  said  engine,  as  in  the  third  plea  alleged  and  justified ;  but  for 
that  defendants  converted  to  their  use,  or  wrongfully  deprived  plaintifis 
of,  the  said  engine  in  the  declaration  first  mentioned,  otherwise  than  in 
the  third  plea  mentioned. 

Rejoinder.  «<  As  to  the  plaintiffs'  new  assignment  on^  the  third  plea, 
the  defendants  repeat  all  the  allegations  in  the  third  plea,  except  that 
which  identifies  the  removal  with  the  grievance  complained  of :  and  say 
that  the  engine  was  and  is  what  is  called  an  eogine  in  The  Railways 
Clauses  Consolidation  Act,  1845;  and  that  the  place  to  which  they 
80  removed  the  engine,  as  in  the  third  plea  mentioned,  was  land  of 
and  in  the  possession  of  the  defendants  contiguous  to  the  said  railway: 
and  that  the  defendants  continued  possessed  of  the  railway  therein 
mentioned  during  all  the  times  hereinafter  mentioned.  And  that, 
while  the  engine  was  staying  in  the  said  place  by  virtue  and  in 
consequence  of  that  removal,  the  plaintiffs  demanded  of  the  defend- 
ants the  said  engine  for  the  purpose  and  in  order  that  they  the  plain- 
tiffs might,  by  the  power  of  the  steam  of  the  said  engine,  move  the 
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said  engine  oyer  and  npon  the  said  land  of  the  defendants,  towards^ 
nnto,  to,  and  npon  the  said  railway  of  the  defendants,  and  there  again, 
on  their  said  railway,  place  and  use  the  said  engine  bj  the  power  of  iu 
own  steam,  without  having  first  obtained  or  obtaining  such  certificate 
of  approval  as  afbreeud  for  the  said  engine ;  contraoy  to  the  form  of 
the  statute,"  &c.  ^That,  if  the  defendants  had,  in  compliance  widi 
the  said  demand,  allowed  the  plaintiffs  to  have  posBeasion-  of  the  said 
*7QR1  ®^S^^  ^^®  plaintiffs  would  forthwith  have  so,  by  the  *power 

-^  aforesaid,  moved  the  said  engine  over  and  upon  the  said  htad  of 
the  defendanta,  towards,  unto,  to,  and  upon  their  said  railway,  and  there 
again,  on  their  said  railway,  placed,  and,  by  the  power  aforesaid,  used 
the  said  engine,  without  having  first  obtained  or  attaining  such  certifi* 
oate  of  approval  as  aforesaid  for  the  said  engine,  and  without  asking  or 
applying  to  the  defendants  for  such  certificate,  contrary  to  the  form 
of  the  statute,"  ftc.  <«  Wherefore  the  defendants,  on  the  said  occasion 
when  the  said  demand  was  made,  and  in  answer  to  such  demand,  and 
to  prevent  the  said  engine  from  being  by  the  plaintiffs,  by  the  power 
-aforesaid,  moved  to,  and  placed,  and,  by  the  power  aforesaid,  used  on, 
their  said  railway  as  aforesaid,  without  suoh  certificate  as  aforesaid 
being  first  obtained,  contrary  to  the  said  statute,  and  in  defence  of  their 
possession  of  the  said  railway^  refused  to  allow  the  plaintiflb  to  take 
possession  of  the  said  engiue ;  and,  by  then  not  allowing  the  plaiatiffii 
to  re-enter  on  the  said  land,  fbr  the  purpose  of  taking  possession  of  the 
same  engine,  and  of  then  moving,  placing,  and,  by  the  power  aforesaid, 
using  the  said  engine  as  aforesaid,  without  having  obtained  or  obtaining 
suoh  certificate  as  aforesaid,  contrary  to  die  said  statute,  prevented  the 
plaintiffs  from  having  or  taking  possession  of  the  said  engine:  which  is 
the  grievance  above  newly  assigned,"  &c. 
Demurrer.     Joinder. 

WilleSf  for  the  plaintiffs. — On  the  demurrer  to  the  rejoinder  to  dn 
replication  to  the  second  plea,  the  question  is.  Whether  the  defendanta 
were  authorized  to  distrain  the  engine  damage  fesant,  on  tiie  ground 
that  it  was  on  the  railway  without  a  certificate.  The  case  turns 
*7QQ1  *^^  sects,  lis,  116  of  The  Railways  Clauses  Consolidation  Act, 

•^  1845.  Sect.  115  undoubtedly  enacts  that  no  locomotive  engine 
shall  be  brought  on  the  railway  unless  first  approved  of  by  the  com- 
pany, who  are  to  give  a  oertifioate  of  approval,  upon  being  properly 
required:  and  then,  by  sect.  116,  if  any  person,  without  a  certificate, 
uses  an  engine  on  the  railway,  or,  after  notice  given^  doee  not  remove 
itj  he  is  to  forfeit  20Z. ;  and  the  company  may  remove  the  engine.  The 
necessity  for  the  certificate  is  created  by  the  statute.  There  is  thus  a 
specific  provision  introduced,  for  the  infringement  of  which  there  are 
two  specific  remedies  provided,  neither  of  which  includes  a  distress. 
The  railway  is  a  public  highway.  [Lord  Campbell,  C.  J.— May  not 
^he  owner  of  the  soil  of  the  highway  justify  the  removal  of  what  is  im- 
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properly  there?  Wiohtman,  J. — Suppose  cattle  stray  on  a  public 
road.]  Cattle  may  no  doubt  be  improperly  on  a  public  highway,  as 
appears  from  Dovaston  v.  Paine,  2  H.  Bl.  527.(a)  Here  the  impro- 
priety is  merely  a  neglect,  not  of  a  common  law  duty,  but  of  a  statutable 
duty,  for  which  the  statute  provides  the  remedy.  [WiaHTMAN,  J.r-It 
provides  a  penalty  for  the  infringement  of  the  duty.]  The  provision 
does  not  seem  to  have  in  view  the  punishment  of  the  party.  [Cole- 
RIDQE,  J. — !Fhere  is  a  penalty  which  may  be  imposed  with  a  view  to  the 
public  safety.  Eklb,  J. — The  right  of  the  plaintiffs  to  bring  their 
engine  on  the  railway  at  all  was  under  a  conditional  logal  power :  the 
condition  not  being  performed,  they  were  tre^-passers ;  Six  Carpenters 
Case,  8  Rep.  146  a.]  The  common  law  principle  is  inapplicable  here : 
The  Railways  Clauses  Consolidation  Act,  1845,  must  be  considered  as 
the  *code  for  the  user  of  the  railway.  "[Lord  Campbell^  C.  J. —  f  >icq/\a 
You  require  express  words  to  take  away  a  common  law  right.]  *- 
The  common  law  authorizes  a  distress  damage  fesant,  that  is,  a  removal 
and  detaining  till  amends  are  made :  the  statute  here  authorizes  the 
removing  only :  that  impliedly  excludes  so  much  of  the  common  law 
right  as  goes  beyond  the  mere  removal. 

On  the  demurrer  to  the  plea  to  the  new  assignment  to  the  third  plea, 
the  question  is.  Whether  the  defendants  were  Justified  in  detaining 
the  engine  on  the  ground  that  the  plaintiffs  had  the  intention  of 
nsing  it  illegally.  [Coleridqe,  J. — Suppose  the  plaintiffs  to  say,  Give 
US  the  engine  in  order  that  we  may  use  it  on  your  railway.  Lord 
Campbell,  C.  J. — Suppose  a  man  says,  Give  me  a  sword  that  I  may 
stab  J.  S.]  Those  are  suppositicms  of  facts  different  &om  the  facts  set 
up  by  the  plea. 

PhipsoTij  contrtt,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — The  defendants  are  entitled  to  judgment  on 
both  points.  As  to  the  first :  it  cannot  be  doubted  that  the  owners  of 
the  railway  had  a  common  law  right  to  distrain  the  engine  damage 
fesant.  Then  what  is  there  to  take  away  the  right  7  I  see  nothing 
in  sect.  116  but  a  cumulative  right,  namely,  to  remove  and  to  recover 
a  forfeiture.  That  remedy  is  quite  consistent  with  the  common  law 
right.  I  do  not  say  that  both  could  be  pursued :  but  the  defendants 
clearly  might  resort  to  their  common  law  remedy,  though  they  had  also 
a  right  to  a  cumulative  remedy.  As  to  the  second  point :  at  first  I  under- 
stood the  plea  as  asserting  merely  that  the  plaintiffs  intended  to  make 
an  improper  use  of  the  engine :  and,  had  that  been  all)  Z  should  have 
thought  that  the  detainer  was  not  justified.  But  the  *plea  shows  r^coni 
that  the  plaintiffs  demanded  the  engine  <«  for  the  purpose  and  in  ^ 
order"  that  they  might  make  an  illegal  use  of  it.    Now  the  defendants 

(a)  See  jadgment  of  Patleson,  J.,  in  Fawcett  v.  York  uid  North  Midland  Railway  Covpau/, 
16  Q.  B.  610,  618  (E.  C.  L.  R.  vol  71). 
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were  clearly  not  bound  to  restore  the  engine  for  an  illegal  purpose. 
The  plea  therefore  is  good. 

Coleridge,  J. — I  am  of  the  same  opinion.  If  sect.  116  had  stopped 
at  the  pecuniary  forfeiture,  it  would  have  been  impossible  for  Mr. 
Willes  to  contend  that  the  common  law  right  of  distress  damage  fesant 
was  taken  away.  But  he  contends  that,  as  the  right  of  distress  damage 
fesant  comprehends  two  things,  the  removal  and  the  detainer,  and  the 
statute  expressly  gives  the  right  of  removal,  the  right  of  detainer  is 
taken  away.  But  there  appears  to  be  good  reason  for  the  Legislature 
giving  the  one  without  intending  to  take  away  the  other.  It  may  well 
be  that  it  was  not  intended  that  the  owners  of  the  railway,  if  they  chose 
to  enforce  the  forfeiture,  should  be  allowed  to  detain  the  engine ;  and 
yet,  for  the  public  safety,  it  might  be  thought  right  that  the  engine 
should  not  be  allowed  to  remain  on  the  line :  so  that  the  right  of  re- 
moval is  expressly  preserved,  even  where  the  penalty  is  enforced,  though 
the  enforcement  of  the  penalty  may  exclude  the  exercise  of  the  right 
of  distress,  which  comprehends  both  removal  and  detainer.  As  to  the 
other  point,  if  I  make  a  demand  for  the  purpose  of  doing  an  illegal 
act,  the  party  on  whom  I  make  it  is  justified  in  refusing  it :  this  is 
quite  different  from  refusing  upon  the  mere  belief  that  there  is  an 
intention  to  do  an  illegal  act  after  the  demand  is  complied  with. 
*><00i  WiQHTMAN,  J. — As  to  the  first  point :  there  is  nothing  *in 
"-'  sect.  116  taking  away  the  common  law  right.  There  are,  it  is 
true,  other  consequences  entailed,  by  the  section,  on  the  wrongful  act : 
but  these  might  be  wholly  insufficient  to  compensate  for  the  damage 
done.  On  the  other  point  I  felt  a  difficulty,  whether  the  demand  could 
be  held  to  be  bad  in  consequence  of  the  intention  to  do  an  unlawful  act 
But,  on  looking  more  carefully  at  the  plea,  it  appears  that  the  plaintifi 
demanded  the  engine  for  the  purpose  of  doing,  and  in  order  to  do,  au 
illegal  act.  It  is  not  indeed  said  for  the  «« express*'  purpose :  bat,  in 
reasonable  intendment,  the  plea  must  be  understood  as  alleging  thst 
the  demand  was  made  with  the  very  object.  The  provisions  of  sects. 
115,  116,  though  for  the  benefit  of  the  company,  also  concern  the  pab- 
lic  very  much. 

Erle,  J. — I  also  am  of  opinion  that  the  common  law  remedy  is  not 
taken  away,  but  that  sect.  116  is  cumulative.  As  to  the  other  point: 
the  defendants  appear  to  have  acted  upon  the  statutable  provision  bj 
removing  the  engine.  I  take  the  facts  to  be,  that  the  plamtifis  said: 
Now  your  power  is  at  an  end;  take  your  hands  from  the  engine;  we 
mean  to  use  it  unlawfully.  The  defendants  answer:  You  shall  not 
do  so :  either  the  engine  shall  remain  off  the  line,  or  you  must  get  a 
certificate  of  approval.  Judgment  for  defendants. 
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•The  QUEEN  v.  The  Inhabitants  of  LLANSAINTFFRAID    [*808 
GLAN  CONWAY.    iVot..  9. 

If  a  man,  settled  in  a  pariah  by  estate,  ceases  to  inhabit  within  ten  miles,  and  so  loses  his  setUe-i 
ment  there,  under  sect.  68  of  stat  4  ft  5  W.  4,  e.  76,  his  wife  and  un emancipated  children 
must  follow  his  settlemeni.  If  he  have  none,  or  none  known,  thej  nevertheless  cannot  be 
removed  to  such  parish. 

8o  held,  in  a  ease  where  the  man  had  deserted  the  wife  and  children,  and  could  not  be  found. 

On  appeal  against  the  after-mentioned  order  of  removal,  the  Sessions 
confirmed  the  order^  subject  to  a  case  upon  which  the  following  facts 
appeared. 

The  order  was  for  the  removal  of  <<  Mary,  the  wife  of  Thomas  R6berts/' 
and  <«  their  four  children,"  aged  respectively  seven  ye^rs,  four  years, 
three  years,  and  six  months,  from  the  parish  of  Aber  in  Carnarvonshire 
to  the  parish  of  Llansaintffraid  Glan  Conway  in  Denbighshire.  The 
order  adjudicated  <<  that  the  place  of  the  last  legal  settlement  of  the  said 
Thomas  Roberts,  his  said  wife  Mary,  and  their  said  four  children,  is  in 
the  said  parish  Llansaintffraid  Glan  Conway." 

The  grounds  of  removal  stated  (among  other  things)  the  marriage  of 
Thomas  and  Mary  Roberts ;  and  that  at  the  time  of  the  marriage, 
which  took  place  about  nine  years  ago,  the  said  Mary  was  living  in  the 
parish  of  Llansaintffraid  Glan  Conway  in  a  house  which  she  rented,  as 
tenant  from  year  to  year,  at  the  yearly  rent  of  2L  10«. ;  and  she  and 
her  husband,  after  the  marriage,  continued  to  reside  and  sleep  in  the 
same  house  for  a  period  of  about  nine  months.  That  Thomas  Roberts 
deserted  his  said  wife  and  children  about  six  months  ago,  while  they 
were  residing  in  the  parish  of  Aber,  in  which  parish  they  had  ever  since 
continued,  and  from  which  they  were  now  in  receipt  of  relief.  That 
Thomas  Roberts  had  not  since  returned  to  his  wife  and  children,  and 
could  not  now  be  found. 

*The  grounds  of  appeal  relied  (besides  other  matter)  on  the  r^onj^ 
facts  now  found,  as  follows,  in  the  statement  of  the  case.  ^ 

Upon  the  trial  of  the  appeal,  it  was  admitted  that  Thomas  Roberts, 
the  husband  of  the  pauper  Mary  Roberts,  gained  a  settlement  in  the 
appellant  parish  as  stated  in  the  grounds  of  removal.  That,  about  nine 
months  after  the  marriage,  and  before  the  birth  of  any  of  the  children, 
the  tenancy  in  the  appellant  parish  ceased ;  and  Thomas  Roberts  and 
his  wife  went  to  live  at  a  distance  of  upwards  of  ten  miles  from  that 
parish,  and  continued  to  reside  beyond  that  distance  therefrom  for 
upwards  of  twelve  months.  And  it  was  admitted  that  Thomas  Roberta 
had  lost  his  settlement  in  the  appellant  parish  thereby. 

The  question  for  the  opinion  of  the  Court  was  stated  to  be :  Whether 
the  paupers  were,  under  the  circumstances,  entitled  to  a  derivative 
settlement  in,  and  to  be  removed  to,  the  appellant  parish. 

Huyh  Hill  and  Corner^  in  support  of  the  order  of  Sessions. — The 
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question  is,  whether  the  husband's  loss  of  settlement  destroyed  the 
settlement  of  the  wife  and  children.  He  was  settled  in  Llansaintflfraid 
Glan  Conway,  in  respect  of  the  estate  which  he  acquired  by  his  marrying 
a  woman  having  an  interest  in  land  there.  The  wife's  settlement,  if 
the  husband  has  no  settlement  of  his  own,  is  not  suspended  during  the 
coverture ;  she  may  be  removed  to  it ;  Rex  v.  St.  Botolph's,  Burr.  S. 
G.  867 ;  where  Ryder,  C.  J.,  said :  «  This  former  settlement  could  sot 
^ofxrn  cease ;  but  would  continue  during  life,  or  tiH  a  new  one  *fthottH 

•^  be  gained:  there  is  no  case  where  a  settlement  ceases  by  any 
other  method."  Now  the  effect  of  sect.  68  of  stat.  4  4  5  W.  4,  c,  76, 
was  to  prevent  the  husband  from  retaining  his  settlement  for  any  longer 
time  than  he  inhabited  within  ten  miles  of  Llansaintffraid  Glan  Con- 
way :  but  it  gave  him  no  fresh  settlement :  the  section  enacts  that  a 
person  so  ceasing  to  inhabit  may  be  removed  to  his  previous  settlement, 
or  to  any  settlement  acquired  since  his  ceasing  to  inhabit.  In  this 
case  it  does  not  appear  that  Thomas  Roberts  ever  had,  before  or  sbce 
his  residing  at  Llansaintffraid  Glan  Conway,  any  settlement:  if  he  bad, 
it  was  for  the  appellants  to  show  it.  The  wife  and  children  have  thus 
acquired  no  new  settlement ;  and  their  settlement  in  the  appellant 
parish  continues.  In  Rex  v.  Hendon,  2  Q.  B.  455  (E.  C.  L.  R.  vol.  42), 
it  was  held  that  by  the  loss  of  the  father's  settlement  under  stat.  4  &  5 
W.  4,  c.  76,  s.  68,  the  child's  settlement  is  not  affected.  [Colerzdqe, 
J. — There  the  child  had  been  emancipated  before  the  settlement  of  the 
father  was  lost.]  That  circumstance  appears  to  be  unimportant,  accord- 
ing to  the  view  taken  by  Coleridge,  J.  [Colejeudge,  J. — It  strikes  me 
that,  if  I  said  so,  I  waa  wrong:  but  I  did  not  mean  to  lay  that  down 
generally.  I  was  answering  the  argument  of  counsel;  and  I  meant  to 
point  out  that  an  unemanoipated  child  would  lose  his  settlement,  not 
by  sect.  68,  applying  only  to  settlement  by  estate,  but  by  the  general 
law  of  his  following  his  father's  settlement :  so  that  he  would  not  be 
directly  affected  by  the  clauses  any  more  than  an  emancipated  child. 
In  that  sense,  the  remark  seems  correct.]  There  is  not  shown,  in  this 
case,  any  new  or  old  settlement  of  the  husband  for  the  wife  and  children 
^oQo^  *to  follow :  they  therefore  retain  the  settlement  which  they  had 

^  before  the  loss  of  his  settlement;  Rex  v.  Harberton,  13  East, 
311,  Regina  v.  Yelvertoft,  6  Q,  B.  801  (E.  C.  L.  R.  vol.  51),  Regioa  v. 
Birmingham,  8  Q,  B.  410  (E.  C.  L.  R.  vol.  55).  The  settlement  of  a 
woman  who'  marries  a  man  without  a  settlement  is  only  suspended, 
unless  ha  obtain  one.  [Colkrxdgb,  J. — But  here  you  are  relying  on 
the  settlement  gained  through  the  husband's  settlement.]  The  settle- 
ment is  not  the  more  liable  to  destruction  for  being  derivative ;  Re^na 
V.  Hendon,  2  Q.  B,  455  (E.  C.  L.  R.  vol.  42).  [Colbbidoe,  J.— Wkat 
do  you  say  would  have  been  the  effect  of  the  husband  acquiring  a  new 
settlement  ?]  That  would  have  wholly  destroyed  the  previous  settle- 
ment of  the  wife  and  children.     This  is  the  utmost  effect  that  can  be 
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given  to  sect.  68.  [Colsridqe,  X-^Bot  ioi  Begiaa  v.  Hendon  there 
vu  no  such  destruction.  Erle,  J. — Where  the  husband  acquires  no 
new  settlement,  and  has  none  prior  to  that  in  the  parish  where  the 
estate  lies,  must  he,  according  to  your  interpretation  of  sect.  68,  be 
removed  back  to  that  parish?  If  so,  what  is  this  but  retaining  his 
settlement  ?]  In  Archhold's  Poor  Law,  419  (7th  ed.),  it  is  shown  that, 
where  the  father  has  no  settlement,  or  one  not  known,  the  children 
take  the  mother's  settlement :  what  kind  of  settlement  that  is  is  imma- 
terial. [Lord  Campbell,  C.  J. — Is  there  any  instance  of  a  woman 
acquiring  a  settlement  in  her  own  right  during  coverture  ?  Goleridos, 
J. — Properly  speaking,  a  married  woman  does  not  become  chargeable : 
her  husband  becomes  chargeable  in  respect  of  her.] 

PaMey  and  T,  0.  Morgan^  contri,  were  stopped  by  the  Court. 

*Lord  Campbell,  CL  J. — The  order  is  clearly  bad  with  respect  r^ony 
to  both  the  wife  and  children :  neither  had  a  settlement  in  the  ^ 
appellant  parish.  Stat.  4  &  5  W.  4,  c.  76,  s.  68,  enacts  that  the  set- 
tlement by  possession  of  an  estate  shall  determme  when  the  owner  of 
the  estate  shall  cease  to  inhabit  within  ten  miles.  It  is  then  as  if  the 
settlement  had  not  exiated :  not  indeed  that  it  becomes  void  ab  initio ; 
for  all  that  is  completed  tinder  that  settlement  will  still  remain  unal- 
tered, as  in  the  case  of  an  emancipated  child,  who,  if  the  emancipation 
takes  place  while  the  father  retains  the  settlement,  has  gained  a  oou- 
plete  settlement  independent  of  the  father,  and  does  not  lose  it  on  the 
father  losing  the  settlement.  Bat  neither  a  wife  nor  an  unemancipated 
child  can  acquire  any  «ettlement  in  their  own  right  by  yirtue  of  the 
settlement  of  the  husband  and  father.  There  was  therefore  no  ground 
for  removing  the  wife  and  children  in  the  present  case  to  the  appellant 
parish,  more  than  to  any  other  parish. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  statute  is  very  simple : 
and,  in  construing  it,  we  must  take  it  in  connexion  with  that  which, 
when  it  passed,  was  the  state  of  the  law;  for  the  intention  was  to  pre- 
serve the  law  in  all  points  except  those  altered  by  the  statute.  Where 
a  man  had  a  new  or  an  old  settlement,  he  was  removable  to  that ;  and 
his  wife  and  children  were  removahle  with  him.  This  was  done  in  his 
right,  not  as  in  respect  to  their  own  settlement.  But  here  it  is  not 
found  that  the  husband  had  any  settlement  at  all :  if  he  had,  they  could 
be  removed  to  such  settlement  only.  Assoae  that  he  hae  no  settlement : 
what  follows  ?  They  are  attached  to  him,  the  coverture  remaining,  and 
*the  unemancipated  children  being  properly  with  him.  He  can-  r«g/jo 
not  be  removed;  nor  can  they.  All  that  Begina  v.  Hendon  ^ 
decided  was,  that  an  emancipated  child,  who  had,  through  the  father  a 
settlement,  gained  an  independent  settlement,  could  not  lose  it  by  the 
father  losing  his  settlement :  and  for  that  Lord  Denman  gives  a  good 
reason,  that  the  settlement  to  be  put  an  end  to  by  the  statute  must  be 

vol.  ii.— 62 
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one  gained  by  the  party  who  is  to  lose  it.  The  refusal  to  extend  the 
statute  in  that  case  is,  in  fact,  in  accordance  with  our  present  decision. 

WiGHTMAN,  J. — In  this  case  the  wife  and  children  had  no  independent 
settlement  of  their  own,  and  could  therefore  be  removed  only  to  the 
man's  settlement.     I  feel  a  difficulty  in  entertaining  any  doubt. 

Erle,  J. — The  question  is  as  to  the  effect  of  sect.  68  upon  the  une- 
mancipated  members  of  the  man's  family.  Is  their  inchoate  and  con- 
tingent settlement  extinguished  by  the  loss  of  his  ?  I  think  it  is ;  and 
that  they  took  no  derivative  settlement :  and  that  the  order  of  removal 
was  therefore  bad.  Order  of  Sesaions  quashed. 


♦«nQi  *^^®  QUEEN  v.  The  Inhabitants  of  ST.  MARY  MAGDA- 
^"^J  LEN,  BERMONDSET.    Nov  9. 

By  Rules  of  the  Poor  Law  Commiasionen  under  sUt  4  ft  6  W.  4»  o.  75, 1. 15,  and  7  ft  8  Viet  e. 
101,  B.  12,  respecting  the  binding  of  poor  children  apprentices,  it  was  ordered :  That  no  child 
should  be  bound  who  could  not  write  his  own  name ;  That  no  person  aboTC  the  age  of  fourteen 
should  be  bound  without  his  consent;  That  no  child  under  the  age  of  sixteen  should  be  bound 
without  the  consent  of  his  father,  or,  if  his  father  was  dead,  or  disqualified  (as  after  specified} 
to  consent,  or  if  the  child  should  be  a  bastard,  without  the  mother's  consent,  if  living;  sad 
then  diflqualifications  of  the  parent  were  specified;  and,  in  the  case  of  the  mother  being  so  div- 
qualified,  no  consent  was  to  be  required ;  That  the  indenture  should  be  executed  in  doplicaii 
by  the  master  and  guardians  (or  person  authorised  to  do  so),  and  should  not  be  valid  nnleis 
signed  by  the  apprentice  without  aid  in  the  presence  of  the  guardians,  and  the  consent  of  the 
parent,  where  requisite,  should  be  testified  by  the  parent's  signature  or  mark,  and,  where  nek 
consent  was  dispensed  with  (as  above  provided),  the  cause  should  be  stated  at  the  foot  of  the 
indenture ;  That  any  justice  ordering  or  allowing  the  binding  should  certify,  at  the  foot  of  the 
indenture,  that  he  had  ascertained  that  the  rules  had  been  complied  with. 

Held:  1.  That  these  Rules,  excepting  that  ae  to  the  signature  by  the  apprentice,  were  diiectcrv 
only,  and  non-compliance  with  them  did  not  make  the  indenture  void. 

2.  That  the  apprentice's  consent,  though  he  be  above  the  age  of  fourteen,  need  not  appear  or 
the  face  of  the  indenture  otherwise  than  by  his  signing. 

8.  That  the  fact  of  such  consent  would  be  assumed  in  default  of  proof  of  non-consent,  both  froai 
the  ordinary  presumption  that  all  things  were  duly  performed,  and  from  that  arising  froa  the 
justice's  certificate  at  the  foot  of  the  indenture. 

4.  That,  in  default  of  proof  to  the  contrary,  the  execution  of  the  indenture  in  duplicate  would  bt 
assumed  from  the  same  presumptions. 

6.  That,  no  consent  of  the  parents,  or  ground  of  dispensation,  appearing  on  the  indentore,  U 
woifld  be  assumed  that  both  were  dead,  and  so  no  consent  or  dispensation  requisite,  froa  th* 
sam  presumptions. 

So  held,  on  an  appeal  against  a  removal  founded  upon  a  settlement  gained  under  the  indeatna 

On  appeal  against  an  order  of  two  justices,  whereby  James  Spinb 
was  removed  from  the  parish  of  St.  George  the  Martyr,  Sonthwark,  to 
the  parish  of  St.  Mary  Magdalen,  Bermondsey,  both  in  Sarrey,  the 
Sessions  confirmed  the  order,  subject  to  a  case  which  was,  in  substaDce, 
as  follows. 

On  the  hearing  of  the  appeal,  it  was  proved,  by  the  respondent  parish, 

that  the  pauper,  James  Spinks,  gained  a  settlement  by  apprenticeship 

*A1 01  ^^  ^^^  appellant  parish,  *if  the  indenture  of  apprenticeship  under 

-'  which  he  served  was  valid  in  point  of  law,  with  reference  to  tbf 
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objections   hereinafter  stated,  and  the   grounds  of  appeal  applicable 
thereto. 

The  indenture  under  which  the  said  pauper  served  was  dated  27th 
October,  1851,  and  was  made  between  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Saint  Mary,  Newington,  in  Surrey, 
of  the  first  part,  and  Henry  John  Lord,  a  boot  and  shoemaker,  of  the 
second  part ;  a  copy  of  which  indenture,  together  with  the  order  for 
binding,  allowances,  and  certificates,  subscribed  to  or  endorsed  thereon, 
was  annexed  to  and  was  to  be  taken  as  part  of  the  case. 

The  indenture  was  signed  and  sealed  by  Lord,  by  Spinks,  and  by  the 
churchwardens  and  overseers.  It  witnessed  that  the  churchwardens 
and  overseers  placed  Spinks,  <<  a  poor  child,  of  the  age  of  fourteen 
years  or  thereabouts,  who  can  read  and  write  his  own  name,"  appren- 
tice to  Lord  until  Spinks  should  attain  the  age  of  twenty-one. 

The  order  was  dated  27th  October,  1851,  and  was  under  the  hand 
and  seal  of  George  Percy  Elliott,  Esq.,  therein  described  as  one  of  the 
magistrates  of  The  Police  Courts  of  the  Metropolis,  sitting  at  the  Police 
Court,  Lambeth,  within  The  Metropolitan  Police  District,  and  in  the 
county  of  Surrey :  and  it  ordered  the  binding,  following  the  directions 
of  Stat.  56  6.  3,  c.  139,  s.  1.  In  the  margin  of  the  indenture  was 
written  the  allowance,  of  the  same  date,  also  under  the  hand  and  seal 
of  Mr.  Elliott,  described  therein  as  before ;  following  the  same  statute. 
At  the  foot  of  the  indenture  was  a  certificate,  of  the  same  date,  signed 
by  Mr.  Elliott,  ♦described  therein  as  before :  which  certificate  p^^-  - 
followed  the  form  given  in  Article  29  of  The  Rules  and  Regula-  ^ 
tions  hereinafter  mentioned  (besides  certifying  compliance  with  the 
General  Order  of  the  Commissioners  of  22d  August,  1845 ;  upon  which 
nothing  turned). 

The  poor  of  the  parish  of  Saint  Mary,  Newington,  are  governed, 
provided  for,  employed,  and  managed,  and  the  board  of  guardians  for 
that  parish  are  appointed,  under  stat.  54  Q.  3,  c.  cxiii.(a) 

Certain  Rules  of  the  Poor  Law  Commissioners,  dated  29th  January, 
1845,  were  given  in  evidence  at  the  trial  of  the  appeal  by  the  appel- 
lants, and  were  proved  to  have  been  issued  by  the  Commissioners,  and 
sent  by  them  to  the  churchwardens  and  overseers  of  Saint  Mary,  New- 
ington, more  than  fourteen  days  before  the  making  and  execution  of 
the  indenture,  and  to  be  signed  and  sealed  according  to  the  statute  in 
that  case  made  and  provided;  a  copy  of  which  Rules  was  annexed 
to  and  formed  part  of  this  case.  The  Rules  was  addressed  to  the 
Guardians  of  the  poor  of  the  several  Unions  and  Parishes  named  in 

fa)  Loeal  and  p«rsoiiAl,  pnbUo :  "  For  repealing  an  Act  paued  in  the  48th  year  of  the  reign 
of  His  present  Majesty,  intituled  An  Act  for  better  antenng  and  eolUcting  the  poor  and  othtr 
ruteg  «n  the  parish  of  SL  Mary,  Newtngton,  in  the  County  of  Surrey,  and  regulating  the  poor 
thereof;  and  granting  other  powers  in  lien  thereof:  for  rebuilding  or  repairing  the  workhouse; 
and  removing  and  preventing  encroachments  and  annoyances  in  the  said  parish ;  and  for  other 
purposes  relating  thereto." 
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the  aehedule  thereanto  annexed,  the  officers  of  such  Unions  and  Parisbes, 
the  charchwardens  and  overseers  of  the  several  parishes  and  places 
comprised  within  the  said  unions,  and  of  the  several  other  parishes 
named  in  the  schedule,  and  to  the  ^derks  to  the  justices  of  the  FetQr 
Sessions  for  the  divisions  in  whidi  the  parishes  >and  places  were  situate^ 
and  to  all  others  whom  it  might  concern.  The  material  parts  were  the 
following. 

^^  Q^  *<<In  pursuance  of  the  powers  vested  ifi  us  by  an  Act  passed," 
^^^J  4;c.  (4  &  5  W.  4,  c.  76,(a)),  "and  an  Act  passed,"  4c.  (7  t  8 
Vict.  c.  101,(i)),  ^<  We,  the  Poor  Law  Commissioners,  do  make  the 
following  rules  and  regulations  in  regard  to  tbe  aj^enticiag  ef 
poor  children  of  the  several  unions  named  in  tbe  schedule  A.  here- 
unto annexed,  and  of  the  parishes  named  in  tbe  sobedfule  B.  hereunto 
annexed. 

«  The  Thirties. 

•^  Article  1.  No  child  under  the  age  of  niM  years  shall  be  bound 
apprentice ;  and  no  child  that  cannot  read  and  write  his  own  name/' 

(<  Article  5.  No  person  above  fourteen  years  of  age  shall  be  so 
bound  without  his  consent.  And  no  child  under  the  age  of  sixteen  jears 
shall  be  so  bound  without  the  consent  of  the  father  of  such  child,  or, 
if  the  father  be  dead,  or  be  disqualified  to  give  such  consent  as  herein- 
i^ter  provided,  or  if  such  cUld  be  a  bastard,  without  the  consent  of  the 
mother,  if  living,  of  such  child.  Provided  that,  where  the  parent  of 
such  child,  whose  consent  would  be  otherwise  requisite,  is  transported 
beyond  the  seas,  or  is  in  the  custody  of  the  law  having  been  convicted 
of  some  felony,  or  for  the  space  of  six  calendar  months  before  the  time 
of  executing  the  indenture  has  deserted  such  child,  or  for  such  apace 
of  time  has  been  in  the  service  of  Her  Miyesty  ot  of  the  East  India 
Company  in  foreign  parts,  such  parent,  if  the  father,  shall  be  deemed  to 
be  disqualified  as  hereinbefore  stated :  and,  if  it  be  the  mother,  no  auGh 
consent  shall  be  required." 

*813]  *^^  Indenture. 

<<  Article  15.  The  indenture  shall  be  executed  in  duplicate  by  tbe 
master  and  the  guardians,  or  the  person  lawfully  authorized  to  do  so;, 
and  shall  not  be  valid  unless  signed  by  the  proposed  apprentice  without 
aid  or  assistance,  in  the  presence  of  the  said  guardians.  And  the 
consent  of  the  parent,  where  requisite,  shall  be  testified  by  such  parent 
signing  with  his  name  or  mark,  to  be  properly  attested,  the  foot  of  the 
said  indenture :  and,  where  such  consent  is  dispensed  with,  under  tbe 
provision  contained  in  Article  5,  the  cause  of  such  dispensaticm  shsU  be 

(«)  See  sect  15.  {h)  Set  teoL  IZ 
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stated  at  the  foot  of  the  indenture  by  any  clerk  or  other  officer  acting 
as  clerk  to  the  said  gaardians." 

"  Article  29.  And,  in  pnrsnance  of  the  provisions  contained  in  the 
said  first  recited  Act,  We  do  direct  that,  whenever  any  justice  or 
justices  shall  under  any  authority  of  law  assent  or  consent,  order  or 
allow  of,  the  binding  of  any  poor  child  as  apprentice,  such  justice  or 
justices  shall  certify,  at  the  foot  of  the  indenture  and  the  counterpart 
thereof,  in  the  form  and  manner  following,  that  is  to  say : 

« I  or  we  (as  the  case  may  be),  justice  or  justices  of  the  peace  of  and 
in  the  county  (or  other  jurisdiction,  as  the  case  may  be),  of  ,  who 

have  assented  to,  ordered,  or  allowed,  the  above  binding,  do  hereby 
certify,  that  we  have  examined  and  ascertained  that  the  Rules,  Orders, 
and  Regulations  of  the  Poor  Law  Commissioners  for  the  binding  of 
poor  children  apprentices,  and^  applicable  to  the  above-named  parish  (or 
other  place  as  the  case  may  be),  contained  in  their  general  Order, 
bearing  date  the  29th  day  of  January,  1845,  have  been  complied  with. 

«  Signed  this  day  of 

Signature." 

♦Schedule  B.  comprehendied  the  parish  of  St.  Mary,  New-  r:^o^  i 
ington.  ^ 

The  grounds  of  appeal  applicable  to  the  present  case  were  as  follows. 

«c  That  the  said  indentures  were  and  are  illegal  and  void,  because  it 
does  not  appear,  on  the  said  indentures,  that  the  said  James  Spinks 
consented  to  the  said  alleged  binding,  or  that  either  of  his  parents  con- 
sented thereto.  That,  in  fact,  no  such  consent  was  given.  That  the 
said  indentures  were  and  are  illegal  and  void,  because  it  does  not 
appear,  on  the  said  indentures,  the  cause  of  the  consent  of  the  parents 
of  the  said  James  Spinks  to  the  binding  being  dispensed  with.  That 
the  said  indentures  were  and  are  illegal  and  void,  because  they  do  not 
comply  with  the  enactments,  or  contain  the  requisites,  of  the  statutes 
now  in  force  for  the  regulation  of  the  binding  of  parish  apprentices ; 
and  because  they  do  not  comply  with  the  Regulations  of  the  Poor  Law 
Commissioners." 

No  evidence  was  given,  at  the  hearing  of  the  appeal,  except  as 
appears  from  the  indenture,  and  the  allowance  thereof  by  the  police 
magistrate,  and  his  certificate  at  the  foot  thereof,  that  the  said  inden- 
ttire  was  executed  in  duplicate  by  the  master  and  guardians,  or  the 
persons  lawfully  authorized  to  do  so. 

James  Spinks  was,  at  the  time  of  the  alleged  binding,  under  the  age 
of  sixteen  years,  as  appears  by  the  said  indenture. 

No  evidence  was  given,  on  the  hearing  of  the  appeal,  otherwise  than 
by  production  of  the  indenture,  with  the  order  for  binding  by  the  police 
magistrate,  and  his  allowance,  and  certificate  thereon,  that,  at  the  time 
of  the  making  and  execution  of  the  said  indenture,  either  *of  p^^-  - 
the  parents  of  James  Spinks  was  dead,  or  that  either  was,  at  the  ^ 
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time  of  the  making  and  execution  of  the  indenture,  or  ever  had  been, 
transported  beyond  the  seas,  or  in  the  custody  of  the  law  having  been 
convicted  of  felony ;  or  that  either  of  the  said  parents,  for  the  space 
of  six  calendar  months  before  the  time  of  executing  the  indenture,  had 
deserted  James  Spinks,  or  for  such  space  of  time  had  been  in  the  ser- 
vice of  Her  Majesty  or  The  East  India  Company  in  foreign  parts.  Nor 
was  any  evidence  given  that  the  parents  of  the  pauper,  or  either  of 
them,  were  or  was  alive  at  the  time  of  the  binding.  Nor  was  aoy 
evidence  given  by  the  appellants  that  such  binding  was  without  the 
consent  of  the  pauper,  or  that  the  indenture  was  not  executed  in 
duplicate :  but  evidence  was  given  by  the  pauper  that,  before  being 
bound,  he  went  to  his  master  for  a  month^  on  liking,  and  was  after- 
wards, and  before  the  binding,  examined  by  the  magbtrate  who  made 
the  order  for  the  binding  and  allowed  the  indenture. 

It  was  contended,  on  the  part  of  the  appellants,  that  the  pauper  gained 
no  settlement  by  service  under  the  indenture,  because  the  indenture  was 
illegal  and  void,  inasmuch  as  it  did  not  appear  that  the  indenture  was 
executed  in  duplicate  by  the  master  and  guardians,  or  the  persons  lawfully 
authorized  to  do  so,  as  is  required  by  Article  15  of  the  said  Rules ;  and 
inasmuch  as  it  did  not  appear,  by  the  said  indenture,  that  James  Spinks 
consented  to  the  alleged  binding,  or  that  either  of  his  parents  consented 
thereto,  as  required  by  Article  5  of  the  said  Rules ;  and  inasmuch  as, 
if  the  consent  of  the  parent  were  dispensed  with  under  the  said  provision 
contained  in  Article  5  of  the  said  Rules,  the  cause  of  such  dispensation 
*f<^({l  was  not  stated  at  the  foot  of  the  ^indenture,  as  required  by  Article 
-^  15  of  the  Rules,  or  in  any  manner  whatever. 

The  Sessions  overruled  the  objections,  and  confirmed  the  order  of 
removal,  subject  nevertheless  to  the  opinion  of  the  Court  of  Queen's 
Bench. 

The  question  for  the  opinion  of  this  Court  is.  Whether,  having  regard 
to  the  grounds  of  appeal,  the  indenture  of  apprenticeship  be  illegal  and 
void  on  the  grounds  above  alleged.  If  the  Court  shall  be  of  opinioD, 
upon  the  above  objections,  having  regard,  &;c.,  that  the  indenture  is 
illegal  and  void,  then  the  order  of  Sessions  and  the  order  of  removal  are 
to  be  quashed.  But,  if  the  Court  shall  be  of  opinion  that  the  indenture 
is  valid,  then  the  order  of  Sessions  to  be  confirmed. 

Locke  and  Comerj  in  support  of  the  order  of  Sessions. — ^It  may 
perhaps  be  questioned  whether  the  Commissioners  had  power  to  make 
these  rules,  it  the  non-compliance  is  to  have  the  effect  of  avoiding  the 
indenture  when  particular  words  are  not  inserted.  [Coleridge,  J.— 
Sect.  105  of  Stat.  4  &  5  W.  4,  c.  76,  and  the  following  sections  clearly 
assume  that  the  orders  of  the  Commissioners  are  to  be  in  force  unless 
removed  hither  by  certiorari ;  for  it  is  provided  that,  unless  dechred 
illegal  upon  such  removal,  they  shall  be  in  force  as  if  they  had  not  been 
removed.]     The  power  would  be  a  very  large  one ;  and  this  is  the  more 
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striking,  because  the  respondent  parish  has  no  notice  of  the  rules,  but 
only  the  binding  parish.  [Lord  Campbell,  C.  J. — It  would  be  strange 
if  the  Legislature  intended  that,  where  the  binding  parish  consented  to 
the  Rules,  a  third  party  should  question  their  effect  on  the  binding.] 
From  the  Legislature  having  passed  stat.  7  &  8  Vict.  c.  101,  s.  12,  it 
seems  that  stat.  4  &  6  *W.  4,  c.  76,  s.  15,  was  considered  not  to  r^^^^ 
authorize  the  regulation  of  the  terms  of  the  indentures  without  ^ 
further  enactment :  and  sect.  12  of  stat.  1  &  2  Vict.  c.  101,  s.  12, 
applies  only  to  parishes  included  in  a  union  or  subject  to  a  board  of 
guardians  under  the  general  poor  law:  but  the  parish  of  St.  Mary, 
Newington,  is  governed  by  guardians  under  the  local  Act  of  54  G.  8, 
c.  cxiii. ;  and  there  may  be  doubt  whether  such  guardians  are  within 
the  Act.  Further,  Article  15  of  the  Rules  expressly  declares  that  the 
indenture  <<  shall  not  be  valid  unless  signed  by  the  proposed  apprentice:" 
this  indenture  is  so  signed :  but  no  invalidity  is  created  in  case  of  non- 
compliance with  the  particulars  which  are  the  subject  of  the  objection 
in  this  case :  these  particulars  therefore  must  be  considered  as  merely 
directory.  One  objection  is  that  the  indenture  was  not  shown  to  have 
been  executed  in  duplicate,  as  directed  by  Article  15.  That,  at  the 
most,  would  make  the  indenture  voidable,  not  void ;  Rex  v.  Fleet,  Gald. 
31,  where  the  master  had  not  executed  the  indenture,  as  directed  by 
stat.  8  &  9  W.  8,  c.  80,  s.  5.  The  non-compliance  with  the  Rules  of 
the  Commissioners  cannot  have  a  greater  effect  than  the  disobedience 
to  a  statute.  In  Rex  v.  St.  Nicholas  in  Ipswich,  Burr.  S.  C.  91,  it  was 
held  that  an  indenture  of  apprenticeship,  binding  for  four  years  only^ 
was  only  voidable,  contrary  to  the  apparently  express  language  of  stat. 
5  Eliz.  c.  4,  ss.  26,  41.  Lord  Hardwicke  there  laid  much  stress  on  the 
circumstance  that  the  indenture  had  «had  its  effect  between  the 
parties:"  and  here  the  apprentice  has  served.  In  Regina  v.  Fordham, 
11  A.  &  E.  73  (E.  C.  L.  R.  vol.  39),  it  was  held  that  the  words  «  shall 
be  of  no  force  or  validity,"  in  sect.  2  of  stat.  6  &  7  *W.  4,  c.  r*«^o 
96,  as  to  parochial  rates,  were  confined,  in  their  application,  to  ^ 
the  case  of  the  want  of  signature  by  the  parish  officers.  [Lord  Gamp- 
bell,  G.  J. — If  you  succeed  in  showing  that  the  Rule  is  only  directory, 
yon  need  not  admit  that  the  indenture  is  even  voidable.  Goleridge,  J. 
—In  Rex  V.  Stoke  Damerel,  7  B.  &  G.  563  (E.  G.  L.  R.  vol.  14),  which 
was  decided  on  stat.  56  G.  8,  c.  139,  s.  11,  an  enactment  not  having 
settlements  primarily  in  view,  you  will  find,  I  think,  that  all  the  Judges 
held  the  indenture  void  ab  initio  for  not  being  conformable  to  the 
enactment.]  There  the  enactment  was  that  no  indenture,  wanting  the 
prescribed  requisites,  <<  shall  be  valid  and  effectual."  But,  further,  it 
does  not  here  appear  that  there  was  no  duplicate.  [Lord  Gampbell, 
C.  J. — ^Article  15  does  not  require  that  the  fact  of  there  being  a 
duplicate  should  be  expressed  upon  the  indenture :  and  it  would  be 
monstrous  to  say  that  this  is  necessary.]    Again,  the  grounds  of  appeal 
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point  out  particular  alleged  deviations  from  the  rules,  but  not  the  one 
now  in  question :  it  is  therefore  not  competent  to  the  appellants  to 
insist  upon  it  under  the  general  allegation  of  non-compliance  with  the 
Rules ;  Regina  v.  Birmingham,  8  Q.  B.  410  (B.  C.  L.  R.  yoI.  55), 
Regina  v.  St.  Mary  in  Bungay,  12  Q.  B.  38  (E.  C.  L.  R.  vol.  64). 
The  next  objection  is  that  the  consent  of  the  apprentice  or  of  his 
parents  does  not  appear,  by  the  indenture  or  by  evidence,  to  have  been 
given.  As  to  the  apprentice,  it  does  not  appear  that  he  was  above 
fourteen  years  old,  which  is  the  only  case  in  which  his  consent  is  made 
necessary.  If  his  consent  were  necessary,  the  Rules  do  not  prescribe 
that  the  indenture  shall  show  such  conseat,  unless  that  is  the  effect  of 
Article  15,  which  requires  signature  *by  the  apprentice.  But 
that  requisite  is  satisfied;  for  the  apprentice  has  signed. 
[Coleridge,  J. — It  may  be  that,  his  signature  is  required  because  it  is 
required  that  he  should  be  able  to  sign  his  name.]  That  seems  very 
probable.  As  to  the  consent  of  the  parents,  it  does  not  appear  that 
either  parent  is  alive :  unless  the  father  or  mother  was  alive,  dispensa* 
tion  is  not  required,  and  its  cause  need  not  be  stated  in  the  indenture. 
The  apprentice  may  be  a  foundling.  It  is  for  the  party  objecting  to 
show  the  facts  raising  the  objection :  till  they  be  shown,  the  Court  will 
presume  the  magistrate  to  have  acted  properly :  and  his  certificate,  at 
the  foot  of  the  indenture,  that  he  has  ascertained  that  the  Rules  have 
been  complied  with,  is,  to  say  the  least,  evidence  of  such  compliance 
till  the  contrary  is  shown. 

Knapp  and  Clerky  contrd*. — First,  as  to  the  execution  in  duplicate 
It  was  for  the  removing  parish  to  show  that  all  had  been  done  requisite 
for  authorizing  the  removal :  and  one  such  requisite  is  the  execution  ic 
duplicate.  As  to  the  consent  of  the  parents,  the  only  answer  suggested 
to  the  objection  is  that  the  parents  may  be  dead.  But  the  deaths  are 
distinct  facts,  which  ought  to  be  proved  by  the  party  relying  upon 
them.  [Lord  Campbell,  C.  J. — I  am  very  much  impressed  by  the 
argument  that  we  must  presume  the  magistrate  to  have  acted  rightly.] 
That  presumption,  if  applied  here,  would  in  effect  dispense  with  the 
compliance  with  almost  all  the  regulations.  [Lord  Campbell,  C.  J. — 
It  would  not  go  so  far  as  that.]  If  that  meets  the  objection  as  to  the 
parents,  it  will  probably  be  held  to  meet  the  objection  as  to  the  consent 
of  the  apprentice.  [Lord  Campbell,  0.  J. — Besides,  we  have  die 
♦ftSOl  ^apprentice's  signature :  you  would  *scarcely  call  upon  us  to  pre- 
-'  sume  duress.]  The  Commissioners  clearly  considered  that  the 
consent  and  the  signature  of  the  apprentice  were  two  distinct  requi* 
sites. 

Lord  Campbell,  C.  J. — ^I  am  sure  that  this  case  has  been  very  weD 
argued :  but  I  come  to  the  conclusion  that  the  order  is  good.  For,  m 
the  first  place,  we  are  not  to  presume  that  a  regulation  published  by 
the  Poor  Law  Commissioners  has  been  violated.     As  to  the  facts  of 
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consent  and  of  the  execution  in  duplicate,  it  seems  to  me  that  they 
need  not  appear  on  the  face  of  the  indenture :  and  we  must  presume, 
from  the  magistrate's  certificate,  that  these  requisites  were  complied 
with  in  fact.  Had  thej  not  been  complied  with,  I  should  still  have 
been  prepared  to  say  that  they  were  directory  only,  and  that  the  fail 
ure  to  comply  with  them  did  not  make  the  binding  void.  The  Rules 
do  give  this  effect  of  avoidance  in  the  case  of  one  regulation,  namely, 
that  for  the  signature  of  the  apprentice :  but,  as  to  the  other  provi- 
sions, the  validity  does  not  depend  upon  the  strict  pursuance  of  any 
form. 

GoLERiDGE,  J. — ^I  am  of  the  same  opinion.  I  think  we  must  suppose 
the  Poor  Law  Commissioners  to  have  expressed  what  provisions  those 
are,  the  non-pursuance  of  which  is  to  invalidate  the  indenture  :  they  do 
say  this  as  to  one  provision ;  they  do  not  repeat  it  as  to  the  others : 
and,  as  to  a  great  many  of  these,  it  is  quite  clear,  from  their  nature, 
that  they  are  only  directory,  and  could  not  possibly  be  supposed  to 
affect  the  validity  of  the  indenture.  Then  the  magistrate  orders  and 
allows  this  indenture  under  one  statute,  and  under  another  certifies  that 
the  Rules  of  the  Commissioners  have  been  ^complied  with,  r^c^o-i^ 
Surely  this  aids  the  ordinary  presumption  which  exists,  that  all  ^ 
is  rightly  done  when  the  contrary  does  not  appear.  I  admit  that,  i£ 
you  show  a  condition  which  can  be  satisfied  only  by  something  appear-- 
ing  on  the  face  of  the  instrument,  no  presumption  will  aid  the  absence- 
of  this.  But  in  the  present  case  the  necessity  for  the  consent  of  the 
parents  exists  only  when  parents  are  alive ;  and  it  is  in  that  case  only 
that  the  provision  as  to  dispensation,  and  as  to  the  ground  of  dispen- 
sation appearing  in  the  indenture,  applies.  And,  as  to  the  consent  of. 
an  apprentice,  it  is  not  said  that  this  must  appear  on  the  face  of  the 
indenture,  but  only  that  he  must  sign  without  aid ;  the  object  probably 
being  to  secure  a  fulfilment  of  the  requbite,  which  we  find  earlier,  that 
he  should  be  able  to  write. 

WlOHTMAN,  J. — There  is  nothing  on  the  face  of  the  indentures  to 
show  that  the  Rules  of  The  Commissioners  have  not  been  complied 
with.  I  think,  in  the  first  place,  that  the  Rules  are,  with  a  single 
exception,  only  directory ;  and,  in  the  second  place,  that  the  certificate 
raises  the  presumption  that  they  have  been  complied  with  in  fact. 

Eblb,  J. — I  agree  also  in  the  presumption  of  fact,  and  in  hold- 
ing the  regulations  in  question  to  be  only  directory.  It  is  clear  to 
my  mind  that  great  mischief  has  been  done  where  parties,  having 
acted  on  an  instrument  as  valid,  find  their  intention  defeated  by  the 
neglect  of  some  regulation  relating  to  the  instrument.  It  is  best  to 
bold  such  regulations  to  be  directory  only,  except  where  the  Legisla- 
ture has  expressly  said  that  the  non-compliance  shall  make  the  instru- 
ment void.  Order  of  Sessions  confirmed. 

VOL  n.— 63  2t2 
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For  the  certificate  of  the  custom  of  the  citj  of  London  in  thus  case, 
see  ant^y  p.  628. 


IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

RICHARD   GILES  v.  The  TAFF  VALE  RaUway  Company. 

Nov.  10. 

Urorer,  for  quicks  and  plan  to,  against  a  Railway  Company.  Plea :  Not  guilty.  On  the  triil. 
the  Judge  ruled  that  there  was  suffioient  eridenoe  of  a  couTeriion  by  defendants.  To  thif 
ruling  defendanto  excepted.  Verdict  for  plaintiffs.  The  bill  of  exceptions  set  forth  the  whole 
eTidence.  By  this  it  appeared  that  plaintiff  was  a  contractor  planting  hedges  for  defendsoti 
at  one  of  their  stations,  and  was  owner  of  liye  thorn  planto  which  had  been,  by  learc  of  F., 
who  was  called  in  the  bill  of  exoeptioca  the  general  superintendent  of  the  Company,  placed  in 
a  piece  of  ground  belonging  to  defendanto  and  close  to  the  station.  Plaintiff  demanded  these 
thorns  from  the  station  master,  and  was  referred  to  F. ;  and  F.,  professing  to  act  for  defend- 
*nte,  refused  to  let  the  plaintiff  remoTO  them.  It  did  not  appear,  distinctly,  when  or  nndef 
what  circumstances  the  thorns  were  brought  to  the  station.  The  majority  of  the  Jnd^  ia 
the  Court  of  Exchequer  Chamber  (Jenris,  C.  J.,  Pollock,  C.  B.,  Alderson,  B.,  Manle,  J.,  Flatt, 
B.,  Williams,  J.,  and  Talfourd,  J.)  construed  the  bill  of  exceptions  as  meaning  that  the  tbonu 
had  been  carried  as  merchandise  on  the  line,  and  left  in  the  ground  of  the  defendants  with 
their  rooto  covered  as  a  mode  of  warehousing  them  for  a  reasonable  time  in  sueh  a  msDatf 
that  they  might  remain  aliTe.  Parke,  B.,  construed  the  bill  of  exceptions  as,  at  most,  showing 
evidence  that  the  thorns  had  once  been  carried  on  the  line,  and  had  afterwards  been  leH  in 
defendants'  ground  for  an  indefinite  time,  for  the  convenience  of  the  plaintiff  as  contractor,  and 
not  as  an  incident  to  the  carriage.  Martin,  B.,  doubting  whether,  on  the  true  constroctieB, 
the  relation  of  carrier  and  customer  ever  existed  at  all  with  respect  to  these  thorns. 

Held  by  all  the  Judges :  that  it  is  the  duty  of  a  company,  carrying  on  trade,  to  have  on  the  ipot 
an  officer  with  authority  to  do  for  the  company  all  that,  ji  the  ordinary  exigencies  of  their 
business,  might  require  to  be  done  promptly:  that,  in  this  respect^  there  is  no  differeaee 
between  an  ordinary  partnership  and  a  corporation :  that  there  was  sufficient  evidence  that  F. 
had  authority  to  this  extent  from  the  defendanto,  and  that  it  was  not  necessary  to  show  any 
authority  under  seaL  Held  also,  by  all  the  Judges,  that  to  give  up,  or  refuse  to  give  np.  oa 
demand,  goods  left  with  the  defendants  in  the  course  of  their  trade  as  carriers,  was  an  act 
within  the  scope  of  such  authority;  and  liiaty  on  the  construction  put  on  the  bill  of  exceptions 
by  the  majority  of  the  Judges,  these  thorns  were  so  left»  and  therefore  there  was  evidence  of 
a  conversion  by  defendants. 

Parke,  B.,  was  of  opinion  that  the  implied  authority  of  such  an  officer  is  strictly  confined  to  acn 
within  the  scope  of  the  Company's  ordinary  business,  and  that  there  was  no  evidence  that  F. 
had  a  more  extensive  power :  that  goods  warehoused  for  a  short  time,  as  a  custody  aneillaiy  to 
their  carriage,  would  have  been  in  the  possession  of  the  Company  in  the  course  of  their 
ordinary  trade ;  and  to  refuse  to  deliver  those  was  within  the  scope  of  F.'s  authority  :  hut  this 
it  was  beyond  the  primSk  facie  authority  of  F.  to  allow  the  thorns  to  be  planted  for  an  i&defiaite 
time  for  plaintiff's  convenience.  Parke,  B.,  therefore  doubted  whether  a  refusal  to  deliver  ap 
goods  so  left  was  within  the  scope  of  F.'s  authority,  or  would  make  defendanto  liable :  asd 
therefore  h»  did  not  concur  in  holding  the  direction  right,  not  being  satisfied  that  evidence  bad 
been  given  upon  which  a  jury  could  find  for  plaintiffs. 

Per  Maule,  J. — The  goods  having  been  once  in  defendanto'  possession,  it  lay  within  the  seope 
of  F.'s  authority  to  deliver  them  up,  whether,  in  allowing  them  to  be  planted,  he  exceeded  hii 
power  or  not  And,  further,  that  it  was  not  beyond  the  prim&  facie  power  of  F.  to  grant  any 
reasonable  accommodation  to  customers ;  and  to  allow  plaintiff  to  store  his  quicks  in  the 
Company's  ground  till  wanted  was  not  prim&  facie  an  unreasonable  accommodation. 

Judgment  affirmed. 
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Error  on  a  bill  of  exceptions  tendered  bj  the  defendants. 
Trover  for  quicks  and  plants. 


♦Plea:  Not  guilty.     Issue  thereon.     (It  is  not  necessary  to 
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notice  the  other  pleadings.)     Verdict  for  plaintiff. 

Judgment  having  passed  in  the  Queen's  Bench  for  the  plaintiff,  error 
was  suggested  by  the  defendant.  A  bill  of  exceptions  tendered  by  the 
defendant,  at  the  trial  before  Wightman,  J.,  at  the  Glamorganshire 
Spring  Assizes,  was  tacked  to  the  record.  The  bill  of  exceptions  set 
forth  that,  at  the  trial,  '^  the  plaintiff  proved  that  he,  plaintiff,  was,  in 
1851,  a  sub-contractor  under  one  Jones ;  that  he  received  in  part  pay- 
ment from  Jones  90,000  quicks ;  that  they  were  worth  the  sum  of  ill. ; 
that  they  were  the  remainder  of  some  he  had  bought ;  that  they  were 
planted  at  the  Aberaman  Station,  to  keep  them  alive.  That,  early  in 
1851,  he,  plaintiff,  sold  1400  of  the  same  quicks ;  that  he  took  them 
away;  that  no  objection  was  made  to  his  taking  them;  that  plaintiff  went 
to  take  away  the  remainder  in  the  course  of  the  following  season ;  that 
the  clerk  of  the  station  would  not  let  plaintiff  take  them  away  without 
the  order  of  Fisher,  the  general  superintendent  of  The  Taff  Vale  Railway 
Company ;  that  plaintiff  applied  to  Fisher  repeatedly ;  and  that  Fisher 
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would  not  let  plaintiff  have  ♦them ;  that  plaintiff  offered  to  sell 
the  said  quicks ;  and  that  Fisher  refused :  that  plaintiff  had  other 
quicks  at  the  Navigation  Station,  120,000,  which  the  plaintiff  had  paid 
for,  and  for  the  carriage,  and  that  Fisher  had  given  plaintiff  leave  to 
plant  them  in  a  piece  of  ground  of  the  Company's  there,  to  keep  them 
alive;  and  that  plaintiff  sold  some  of  them  to  Mr.  Phillips ;  that  plaintiff 
applied  to  Fisher  for  leave  to  remove  them ;  and  that  Fisher  said  they 
were  not  the  property  of  plaintiff,  and  claimed  them  for  the  Taff  Vale 
Bailway  Company,  and  refused  to  allow  plaintiff  to  remove  them ;  that 
plaintiff  went  to  Mr.  Bushell,  who  is  managing  director  of  the  Taff  Vale 
Railway  Company,  and  he  would  not  let  plaintiff  take  them  away :  that 
Fisher  said  plaintiff  should  not  remove  the  quicks  unless  plaintiff  would 
give  to  him,  Fisher,  an  indemnification  for  those  which  the  Company  had 
used  at  the  Aberaman  Station ;  that  Fisher  said  to  plaintiff,  ^  You  must 
give  me  a  receipt  as  if  you  had  been  paid  for  them :'  that  plaintiff  had 
worked  for  The  Aberdare  Company;  that  they  were  fencing  with  quicks, 
but  not  by  contract  in  writing ;  that  the  sale  by  Jones  to  plaintiff  was 
of  quicks  at  Aberaman,  which  Jones  had  got  from  Ireland :  that  plaintiff 
received  a  letter  from  the  Company  in  consequence  of  an  application  for 
these  quicks ;  that  the  quicks  at  Aberaman  were  not  the  refuse,  but  the  i 
overplus :  that  plaintiff  was  about  three  weeks  or  a  month  fencing  for 
The  Aberdare  Company :  that  it  was  in  1850  that  the  conversation  with 
Jones  occurred  ;  and,  further,  that  Jones  in  the  year  1850  contracted  to 
fence  the  Aberdare  railway  with  quicks :  that  the  plaintiff  was  employed 
under  Jones ;  that  the  quicks  belonged  to  Jones ;  that  some  of  them 
remaided  unused :  that  Jones  sold  them  to  plaintiff  in  part  payment  of 
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what  the  "^plaintiff  had  done ;  that  Fisher  had  never  hought  thero 
of  Jones ;  that  Fisher  was  general  superintendent  of  The  Taff 
Vale  Railway ;  that  Mr.  Bailey  was  to  inspect  and  was  to  be  satisfied 
with  the  fencing ;  that  it  was  not  Fisher  who  was  to  be  satisfied ;  that 
Jones  was  obliged  to  pay  for  quicks  carried  along  the  line ;  that  Jones 
paid  85Z.  for  carrying  SOOt  worth  of  quicks ;  that  Jones  was  engineer 
of  The  Aberdare  Railway  from  1845  to  1847;  that  Jones's  fencing  was 
inspected  by  Captain  Lewis  and  Mr.  Bailey  before  Jones  was  paid :  that 
Jones  was  afterwards  paid  for  the  fencing ;  that  the  qtdcks  on  the  Navi- 
gation Station  were  worth  10«.  per  1000;  and  further  that  John  Williams, 
the  clerk  to  the  plaintiff  *s  attorney,  saw  Fisher,  who  said  that  he  had 
refused  to  give  up  the  Navigation  quicks  because  Giles  had  not  settled 
for  the  quicks  at  Aberaman  Station ;  that  Fisher  said :  ^  I  believe  those 
quicks  at  Aberaman  are  the  property  of  the  Cdmpany:'  that  he  said: 
'  I  have  no  doubt  that  the  quicks  at  the  Navigation  Station  are  the  pro- 
perty of  the  plaintiff;  and  I  believe  the  Company  will  pay  the  value  of 
them  into  Cotirt  :*  that  this  was  about  a  fortnight  before  the  trial ;  that 
he  said  some  of  the  Aberaman  quicks  were  removed  and  sold  by  his, 
Fisher's,  orders,  and  that  The  Taff  Vale  Railway  Company  had  had  the 
money."  The  bill  of  exceptions,  without  setting  out  anything  more,  or 
further  explanation,  then  stated  the  contention  of  the  counsel  of  the 
plaintiff  that  this  was  sufficient  evidence^  if  unexplained,  to  justify  a 
verdict  on  the  plea  of  Not  Guilty  against  the  defendants ;  and  of  the 
counsel  for  the  defendants,  that  there  was  no  Sufficient  evidence :  and  the 
direction  of  the  Judge  that  there  was  sufficient  evidence :  on  which  the 
defendants  excepted.    Verdict  for  plaintiff. 

The  case  was  now  argued. 
*8261  *^'  ^iff^^^^^  ^°  support  of  the  suggestion  of  error. — There  is 
-*  upon  the  face  of  this  bill  of  exceptions  ample  evidence  of  a  con- 
vefrsion  by  Fisher;  but  there  is  no  legitim&t^  evidence  that  he  was 
authorized  to  act  for  the  defendants  so  as  to  make  them  responsible  for 
his  act.  The  defendants  are  a  body  corporate :  but  it  must  be  admitted 
that  the  modern  decisions  establish  that  it  is  not  necessary  for  the 
plaintiff  to  show  an  authority  under  seal  given  to  Fisher  to  convert 
those  goods.  Still  the  mere  fact  of  his  being  a  servant  of  the  Company 
proves  nothing,  unless  the  act  complained  of  was  within  the  scope  of 
his  authority,  or  ratified  by  defendants;  Eastern  Conntiea  Railway 
Company  v.  Broom,  6  Exch.  314.t  Here  Fisher  is  called  "  the  general 
superintendent  of  The  Taff  Vale  Railway  Company;"  but  there  u 
nothing  to  show  what  authority  is  included  in  that  term.  The  evidence 
set  out  seems  rather  weaker  than  that  in  Eastern  Counties  Railway  Com- 
pany V.  Broom,  or  that  in  Glover  v.  London  and  North  Western  Rail- 
way Company,  5  Exch.  66.t  Nor  does  the  interposition  of  Mr.  Bashell 
carry  the  case  further.   He  is  called  <<  managing  director ;"  but  a  single 
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director  has  no  power  to  bind  the  Company;  and  what  << managing 
director"  means  is  not  explained. 

Evan%,  contrd^. — The  plaintiff  is  clearly  entitled  to  }iis  goods,  which 
have  got  into  the  possession  of  the  Company :  what  more  could  he  pos- 
sibly do,  to  get  them,  than  he  has  done  ?  [Pabke,  B. — The  plaintiff 
must  give  evidence  making  out  a  case  against  the  defendants.  Have  you 
done  so  7  Jbrvis,  0.  J. — All  persons,  from  first  to  last,  appear  to  treat 
the  superintendent,  and  the  ^managing  director,  as  the  proper  ^^^97 
persons  to  whom  application  was  to  be  made  about  goods  on  the  ^ 
premises  of  the  Company.  Is  not  the  question,  whether  that  is  suffi- 
cient evidence  of  their  authority,  or  whether  the  plaintiff  ought  to  have 
defined  it  ?  Parke,  B. — If  it  had  appeared  that  those  goods  were  in 
the  custody  of  the  Company  in  the  course  of  their  ordinary  business  as 
carriers,  I  think  it  might  perhaps  be  intended  that  the  superintendent 
was  a  person  having  authority  to  superintend  the  ordinary  traffic  of  the 
Company ;  and  so  his  refusal  to  deliver  goods  in  their  possession  would 
be  enough  to  render  the  Company  liable.  But  it  seems  that  they  were 
not  in  the  custody  of  the  Company  as  carriers.  Platt,  B. — But  the 
parcel  of  quicks  at  the  Navigation  Station  do  seem  to  have  been  brought 
to  that  station  by  the  Company  as  carriers.  It  is  said,  of  those :  "  which 
the  plaintiff  had  paid  for,  and  for  the  carriage."  That  must  mean,  paid 
for  the  carriage  to  the  Company,  or  it  is  quite  an  idle  statement.  Now, 
if  that  be  the  fact,  it  seems  very  material.  Martin,  B. — ^^ven  if  the 
quicks  once  were  in  possession  of  the  Company  as  carriers,  they  do  not 
seem  to  have  remained  so.  They  are  planted  in  the  ground.  Now  the 
Company  are  carriers ;  but  they  are  not  nursery  gardeners.]  There 
was,  at  least,  evidence  that  the  second  parcel  were  in  the  custody  of 
the  Company  as  carriers,  and  that  the  Company's  agent  refused  to 
deliver  them  up.  In  Glover  v.  London  and  North  Western  Railway 
Company  the  conversion  was  by  a  contractor  who  was  not  the  servant 
of  the  Company.  Here  it  is  by  Fisher,  who  is  the  servant  of  the  Com- 
pany. He  is  called  ^^  The  general  superintendent :"  was  it  not  compe- 
tent to  a  jury  to  sav  what  a  general  superintendent  *is  ?  [Maule,  f-^j>Qo 
J. — I  should  say  tnat  ^<  general  superintendent''  meant  an  officer  ^ 
on  the  spot,  having  authority  from  the  Company  to  do  all  which  it  may 
be  necessary  or  convenient,  for  the  management  of  their  ordinary  busi- 
ness, to  have  done  without  the  delay  which  would  be  required  for  con- 
sulting the  Company.  A  railway  Company  are  carriers  who  carry  a 
great  variety  of  articles  requiring  different  kinds  of  care :  wild  animals, 
for  instance,  if  carried,  may  require  to  be  secured  in  a  cage ;  and  there 
ought  to  be  a  person  on  the  spot  having  authority  to  decide  in  what 
way  they  should  be  secured ;  and,  if  he  were  negligent,  and  in  conse- 
quence a  passenger  received  damage,  I  should  say  the  Company  would 
be  responsible  for  it.  And,  in  the  same  way,  if  the  Company  are  car- 
riers of  live  animals,  the  sujierintendent  must  decide  whether  the  Com- 
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pany  will  give  them  food  and  water ;  or,  if  they  carry  living  plants, 
whether  they  will  cover  the  roots  so  as  to  keep  them  alive.  And,  inci- 
dentally to  the  business  of  a  carrier,  it  may  be  very  convenient  to 
accommodate  the  persons  whose  goods  have  been  carried,  by  keeping 
the  goods  for  a  time.  The  superintendent  must  decide,  upon  the  spot, 
whether  he  will  accommodate  a  customer,  whose  goods  he  has  carried, 
by  putting  them  in  the  Company's  warehouses  for  a  time ;  or,  if  thej 
are  horses,  by  putting  them  in  the  stable  till  it  is  convenient  to  take 
them  away ;  or,  if  they  are  quicks,  by  covering  their  roots  in  the  Com- 
pany's ground  so  that  they  may  not  die  before  they  are  removed ;  or 
whether  he  shall  refuse  the  accommodation  at  the  risk  of  driving  the 
customers  elsewhere.  In  these  days  of  extreme  competition  he  will 
generally  grant  reasonable  accommodation ;  and,  if  he  does,  he  does  not 
exceed  his  authority.] 
*82Q1       *^'  ^iff^^^^y  *^  reply. — The  thorns  may  once  have  been  in 

^  the  custody  of  the  Company  as  carriers ;  but  they  have  been 
delivered  to  the  plaintiff,  and  by  him  re-delivered  to  Fisher,  who  in 
planting  them  in  the  Company's  ground  acted  without  authority. 

Jervis,  C.  J. — I  am  of  opinion  that  the  judgment  must  be  affirmed, 
as  there  was  sufficient  evidence  to  leave  to  the  jury  of  a  conversion  by 
the  defendants  of  part,  at  least,  of  those  goods ;  and  consequently  the 
ruling  excepted  to  was  right ;  and  there  can  be  no  venire  de  novo 
awarded.  It  is  not  necessary  to  consider  whether  there  is  any  distinc- 
tion between  the  parcel  of  quicks  at  the  Aberaman  Station,  and  those 
at  the  Navigation  Station ;  for,  if  there  was  evidence  of  a  conversion 
by  the  defendants  of  either,  the  direction  was  right.  I  shall  therefore 
only  consider  the  evidence  referring  to  the  parcel  of  120,000  quicks 
left  at  the  Navigation  Station.  I  agree  that  the  plaintiff  must  affirma- 
tively prove  his  case  by  evidence  reasonably  preponderating  in  his 
favour  :  and  the  question  is,  whether  there  is  such  evidence  of  a  con- 
version here. 

It  seems  agreed  by  us  all  that,  if  those  goods  were  carried  by  the 
defendants,  and  left  with  them  in  the  ordinary  course  of  their  business 
as  carriers,  the  demand  and  refusal  from  the  superintendent  on  the  spot 
would  be  sufficient  evidence  in  support  of  this  action  against  the  Company. 
But  it  is  said  that,  because  the  goods  were  not  in  the  custody  of  the 
Company  in  the  ordinary  course,  there  was  not  sufficient  evidence  of 
Fisher's  authority.  I  am  of  opinion  that  it  is  the  duty  of  the  Com- 
pany, carrying  on  a  business,  to  leave  upon  the  spot  some  one  with 
*ft^ni  ^^^^^^^^7  ^0  de^I  0^  behalf  of  the  *  Company  with  all  cases  arising 

^  in  the  course  of  their  traffic  as  the  exigency  of  the  case  may  de- 
mand :  and  I  think  it  was  a  question  for  the  jury,  whether  Fisher  in 
this  case  was  a  person  having  such  authority.  If  he  was,  I  think 
he  had  authority,  in  the  exigency  of  the  traffic,  to  keep  the  quicks 
in  the  mode  in  which  they  were  kept,  and  that  consequently  they  were 
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in  the  custody  of  the  Company  in  the  course  of  their  ordinary  business. 
I  am  therefore  of  opinion  that  it  was  a  case  for  the  jury,  and  that 
there  should  be  no  venire  de  novo. 

Pollock,  C.  B. — I  agree  with  all  that  the  Chief  Justice  has  said, 
except  that  I  do  not  think  that  it  was  necessary  for  the  plaintiff  to 
make  out  his  case  by  evidence  reasonably  preponderating.  I  think  the 
rule  is  that,  if  there  is  any  evidence  at  all,  the  case  must  go  to  the 
jury,  subject  to  the  control  of  the  Court  by  granting  a  new  trial  if  the 
verdict  be  against  evidence. 

I  cannot  distinguish  between  the  case  of  a  railway  company,  and  any 
unincorporated  partnership  carrying  on  an  equally  extensive  business. 
In  trover  for  goods  which  are  in  the  custody  of  an  unincorporated  com- 
pany, it  is  not  necessary  to  show  a  demand  of  the  goods  from  a  partner, 
and  a  refusal  by  him.  It  is  enough  to  show  a  demand  from,  and  a 
refusal  by,  the  person  allowed  by  the  partnership  to  manage  their 
business  on  the  spot.  I  agree  that  it  is  the  duty  of  a  partnership  to 
have  a  person  on  the  spot  with  the  authority  necessary  for  managing 
the  ordinary  business  of  the  concern :  and  that  it  was  a  question  for  the 
jury  whether  Fisher  was  there  with  such  authority.  I  conclude  he 
was.  And  I  think  it  also  a  question  for  the  jury  whether  these  plants 
virere  put  in  the  ground  in  the  course  of  the  business  of  the  Company. 
"^Some  goods  must  be  put  in  one  sort  of  warehouse,  and  some  in  r^c^qi 
another ;  and  there  is  nothing  unreasonable  in  a  carrier  putting  *- 
in  the  ground  plants  which  might  require  such  a  step  to  keep  them 
alive. 

Pabke,  B. — I  agree  with  a  great  part  of  what  has  been  said :  but  I 
cannot  agree,  on  the  whole,  that  there  was  evidence  to  go  to  the  jury : 
that  is,  evidence  from  which  the  jury  might  reasonably  infer  such  a  state 
of  facts  as  would  support  a  verdict  for  the  plaintiff.  Nothing  turns  upon 
the  distinction  between  the  two  parcels  at  the  two  stations ;  for  I  agree 
that,  if  there  is  sufficient  evidence  of  a  conversion  of  either,  the  direc- 
tion was  right.  And  I  agi*ee  that  there  was  sufficient  evidence  that 
Fisher,  and  Bushell  also,  had  sufficient  authority  to  bind  the  Company 
in  all  matters  within  the  course  of  their  ordinary  business.  But  I  think 
that,  if  you  seek  to  bind  a  company  by  the  act  of  a  person  in  something 
beyond  the  course  of  their  ordinary  business,  you  are  called  upon  to  give 
evidence  of  his  authority  to  do  that  act :  you  must  in  that  case  show 
something  more  than  that  he  was  acting  as  superintendent.  I  agree 
that  the  refusal  to  give  up  goods  left  in  the  custody  of  the  Company  in 
their  ordinary  course  of  business  would  be  an  act  within  the  authority 
of  the  superintendent;  but  then  comes  the  point  on  which  I  cannot 
at  present  agree.  I  do  not  dissent;  for  I  should  require  more  time  for 
consideration  before  I  dissented  from  the  opinions  of  those  who  have  pre- 
ceded me,  and  of  those  who  I  know  are  to  follow  me :  but  I  entertain  a 
doubt  too  strong  to  permit  me  to  agree.     What  I  doubt  is,  whether  the 


831  GILES  V,  TAFF  VALE  KAILWAY  CO.    Ex.  Ch.  M.  T.  1853. 


facts  are  sach  as  to  briog  the  goods  in  this  case  within  the  description 
*R^91  ^^  SP^^^  '®f^  ^^^^  ^^®  company  within  the  scope  of  their  *ordinary 
^  business.  If  the  goods  had  been  carried  bj  the  Gompauj,  and 
left  there  for  a  short  and  reasonable  time  afterwards,  that,  I  think,  would 
have  been  a  custody  within  the  scope  of  their  ordinary  business.  Bat 
the  case  is  wholly  silent  as  to  the  length  of  time ;  and  my  doubt  is, 
whether  Fisher,  placing  live  plants  in  the  ground  of  the  Company  and 
leaving  them  there  for  an  indefinite  time,  can  be  keeping  them  for  the 
Company  as  carriers.  The  same  observation  applies  to  the  superintend- 
ent and  the  managing  director :  either  had  power  to  manage  all  the  busi- 
ness of  the  Company  as  carriers :  there  is  no  evidence  that  either  had 
greater  authority.  It  struck  me  that  Fisher's  conduct  was  more  like  that 
of  a  person  authorizing  the  contractor  to  leave  his  tools  on  the  Com- 
pany's premises,  than  that  of  a  person  acting  for  them  as  carriers.  My 
impression  is  that  it  is  no  part  of  a  carrier's  trade  to  allow  live  plants  to 
be  kept  planted  in  their  garden  for  an  indefinite  time. 

Alderson,  B. — I  think  that  there  is  evidence  here  that  the  second 
parcel,  at  least,  had  been  carried  upon  the  railway  for  the  plaintiff,  and 
that  Fisher,  the  general  superintendent,  gave  permission  to  the  plaintiff 
to  leave  them  at  the  station ;  and,  till  the  plaintiff  took  them  away, 
Fisher  put  them  in  the  ground  at  the  station.  I  think  that  was  no  more 
than  keeping  them  in  such  manner  that  they  may  be  alive  when  taken 
away.  I  think  it  was  the  duty  of  the  superintendent,  as  such,  to  see 
that  they  were  so  kept  alive ;  and  of  course,  if  it  was  his  duty,  it  was 
within  his  authority. 

Maule,  J. — I  agree  with  my  Lord  Chief  Justice.  The  only  doubt 
♦ft^^l  ^^^88^8^®*^  ^  ^^^^  respect  to  the  way  in  *which  these  quicks  were 
^  kept,  being  planted  in  the  ground ;  and  whether  that  act  was 
within  the  scope  of  the  authority  of  the  general  superintendent.  Now 
that  question  does  not,  I  think,  arise.  This  action  is  not  upon  a  con- 
tract to  plant  these  quicks.  The  Company  are  in  possession  of  them  as 
carriers ;  and,  as  an  incident  to  keeping  them,  they  are  put  in  the  ground, 
so  as  to  prevent  them  from  dying.  Now,  whether  Fisher  had  or  had  not 
authority  from  the  Company  to  do  so,  still  they  remained  in  the  custody 
of  the  Company.  If  this  action  had  been  for  putting  these  quicks  in 
the  ground  in  a  negligent  manner,  the  question  would  have  arisen ;  bat 
I  think  that,  supposing  Fisher  to  have  planted  them  without  the  leave 
of  the  company,  still  the  plaintiff  is  entitled  to  have  his  goods  from  the 
Company,  on  demanding  them  from  Fisher. 

But  I  think  it  very  clear  that  what  was  done  was  within  the  general 
scope  of  Fisher's  authority.  It  is  evident  that  this  is  a  bulky  article, 
and  that  the  cost  of  the  carriage  bears  a  high  proportion  to  the  value 
of  the  article ;  for  it  is  stated  that  852.  was  paid  for  the  carriage  of 
800{.  worth.  And  it  is  an  article  that  cannot  be  kept  alive  without 
putting  the  roots  in  the  ground.     It  was  therefore  proper  that  the 
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quicks  should  be  planted ;  and,  to  aToid  the  expense  of  carriage  which 
the  case  shows  to  be  so  heavy,  it  was  convenient  that  thej  should  be 
planted  near  the  station.  I  think  that,  under  such  circumstances,  it 
was  a  proper  exercise  of  his  power,  if  the  superintendent  thought  it 
fit,  to  grant  such  accommodation.  Then  there  ought  to  be  some  one 
with  authority  from  the  Company  to  deliver  up  or  refuse  to  deliver  up 
goods.  To  whom  was  the  plaintiff  to  apply,  except  to  the  station  r^oqj. 
^masters  and  superintendent  ?  And  who  els^  was  to  have  that  ^ 
authority  ? 

Platt,  B. — On  this  case  I  think  the  goods  must  have  been  in  the 
custody  of  the  Railway  Company  as  carriers ;  for^  on  any  other  suppo- 
sition, the  statement  that  the  plaintiff  had  paid  the  carriage  would  be 
wholly  irrelevant.  And  then  there  is  a  demand  and  refusal,  which  is 
sufficient  evidence  of  ft  conversion,  if  there  was  evidence  of  authority 
in  the  person  refusing,  But  he  is  only  called  <<  the  general  superintend- 
ent of  The  Taff  Vale  Railway  Comply;"  and  it  is  objected  that  we  do 
not  know  what  a  general  superintendent  is.  But  might  not  the  jury 
know  ?  Might  not  they  rightly  infer  that  he  was  a  person  having  autho- 
rity generally  to  superintend  the  affairs  of  the  Company  on  the  spot, 
and,  in  the  course  of  such  superintending,  to  deliver  or  refuse  to  deliver 
goods  left  with  them  as  carriers  ?  And  then  we  have  the  conduct  of 
the  parties ;  the  plaintiff,  when  he  wants  his  goods,  goes  to  the  persons 
acting  for  the  Company ;  and  they  all  refer  him  to  Fisher  as  the  supe- 
rior authority.  I  think  that  is  sufficient  evidence  to  go  to  the  jury. 
Suppose  an  action  were  brought  against  a  banker  for  dishonouring  a 
check.  It  it  were  shown  that  the  check  was  dishonoured  by  a  person 
standing  behind  the  counter,  and  acting  as  cLerk,  and  so  treated  by  the 
others,  I  think  that  would  be  sufficient  evidence  that  he  was  placed 
there  by  the  banker  as  clerk,  and  that  tho  banker  was  responsible  for 
his  acts.  As  to  the  planting  of  these  qoicks  in  the  Company's  ground : 
I  think,  under  the  circumstances,  it  was  but  another  mode  of  ware- 
housing articles  of  this  nature,  which  unless  '^'something  of  the  r^onr 
sort  was  done  would  perish.  I  should  agree  with  my  Brother  ^ 
Parke  that  the  case  w^s  too  ambiguous  to  justify  a  judgment  if  this 
was  a  special  verdict.  But  it  is  not  a  special  verdict ;  and,  if  th^re 
-was  any  evidence,  however  ambiguous,  it  was  for  the  jury  to  solve  the 
Ambiguity. 

Williams,  J. — ^I  agree  that  there  is  eridence,  though  by  no  means 
conclusive  evidence,  that  what  Fisher  did  was  done  as  servant  of  the 
defendants  and  by  their  autboritiy. 

Talfourd,  J. — I  think  there  is  ^vid^noe  that  the  gopda  were  on  the 
premises  of  the  Company  with  the  kiaowl^dge  of  those  who  see  and 
know  for  the  Company,  and  that  their  generitl  superintendent  refused 
to  deliver  them  up.    I  think  that  evidence  eufi$cient  to  leave  to  the  jury. 

Martin,  B. — I  wish  the  bill  of  esc^tions  had  been  framed  less 
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ambiguously.  If  I  thought,  as  the  majority  of  this  Court  do,  that  the 
plaintiff  and  defendants  were  in  the  relation  of  customer  and  carrier  as 
to  these  goods,  I  should  have  no  doubt  there  was  evidence.  I  own  I 
think,  on  reading  this  case,  that  the  facts  are  that  the  quicks  were 
never  brought  as  goods  to  be  carried  on  the  railway  at  all,  but  that  the 
subcontractor  had  them  there  because  it  was  a  part  of  his  contract  to 
plant  quicks ;  and  that  he  left  them  there  as  he  might  have  done  his 
tools :  and,  if  such  were  the  facts,  I  do  not  see  any  evidence  of  autho- 
rity on  Fisher's  part.  But,  taking  the  facts  to  be  as  the  majority  take 
*«^fil  *^®™'  ^  think  there  *was  ample  evidence  of  authority.  In  Scot- 
^  horn  V.  South  Staffordshire  Railway  Company,  8  Exch.  341,t 
the  Court  of  Exchequer  went  a  great  deal  further  than  is  required  in 
this  case ;  for  there  it  was  in  effect  held  that  The  South  Staffordshire 
Railway  Company,  by  receiving  goods  deliverable  beyond  The  London 
and  North  Western  Railway,  constituted  the  station  clerks  of  The  Lon- 
don and  North  Western  Railway  Company  their  agents  for  all  purposes 
of  forwarding  the  goods.  Judgment  affirmed* 


STAMATT  COVAS,  Appellant  v.  JOHN  BINGHAM  and  WILLIAM 
BINGHAM,  Respondents.    Nov.  11. 

A  written  contract  was  made  for  the  pnrohaae  of  "  the  cargo''  of  the  P.  *'  now  at  Qaeenstown,  as 
it  stands,  consisting  of  about  1800  quarters  Ibraila  Indian  com,  at  the  price  of  30*.  per  impL 
quarter/'  cost,  freight,  and  insurance  to  a  safe  port  in  the  U.  K.,  "  the  quantitj  to  be  taken  froa 
t^e  bill  of  lading,  and  measure  calculated  at  220  qrs.  =  100  kilos.  Payment  cash,  on  handing 
shipping  documents."  The  bill  of  lading  expressed  that,  at  Ibraila,  were  shipped  in  good 
condition  on  hoard  the  P.,  bound  to  Queenstown  for  orders,  768  kilos,  deliverable  to  Z.  or 
assigns,  he  or  they  paying  freight  according  to  charter-party.  "  Quantity  and  quality  onknovn 
to"  the  master.  A  few  days  after  the  making  of  the  contract,  the  shipping  documents,  inclnd* 
ing  this  bill  of  lading,  were  sent  in  by  the  yendor,  with  an  invoice  debiting  the  purchaser  with 
the  price  of  the  number  of  quarters  in  758  kilos,  (at  the  rate  of  100  kilos.  «»  220  qrs.)  at  30r 
per  quarter,  and  crediting  him  with  freight  on  the  same  number  of  quartera  at  10«.  3d.  The 
purchaser  paid  the  balance,  and  ordered  the  P.  to  D.,  where  she  delivered  her  cargo.  On  ihe 
delivery,  the  actual  number  of  quarters  proved  to  be  less  than  that  calculated  from  the  bill  of 
lading.  The  purchaser  paid  freight  on  the  actual  quantity  only,  at  10«.  Zd,  per  quarter;  ani 
claimed  to  recover  back  from  the  vendor  19«.  OcL  per  quarter  for  the  short  delivery,  as  an  over- 
payment 
Held :  that  the  construction  of  the  oonlnet  was,  that  the  parties  agreed  to  buy  and  seU  the  carp, 
at  a  price  to  be  calculated  ftt)m  the  quantity  stated  in  the  biU  of  lading,  and  not  to  depend 
upon  the  actual  quantity;  and  that  the  purchaser  took  the  chance  of  the  actual  quantity  tan- 
'^  ing  out  more,  or  the  risk  of  its  taming  out  less,  than  the  stated  quantity ;  and  oonaeqneBiI; 
that  he  could  not  recover  for  short  delivery. 

Appeal  from  the  county  court  of  Lancashire  holden  at  Liverpool,  in 
the  matter  of  a  plaint  of  Bingham  v.  Govas. 

*8371      ^'^^  plaint  was  for  money  had  and  receiyed,  to  recoTer  502. 

-'  for  short  delivery  of  corn,  the  plaintiffs  having  remitted  the 

surplus  above  that  sum.     A  case  was  stated,  of  which  the  material 

parts  were  as  follows.    That  a  contract  between  the  parties  to  this 
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action  was  made  by  a  broker  in  Liverpool,  on  16th  November,  1852. 
The  note  delivered  to  the  plaintiffs  was  as  follows : 
« Messrs.  John  Bingham  &  Go. 

"I  have  this  day  sold  to  you,  for  account  of  Mr.  Stamaty  Govas, 
the  cargo  per  Prima  Donna  1st  class  British  vessel  from  Ibraila  now  at 
Queen's  Town,  as  it  stands,  consisting  of  about  (1300)  thirteen  hundred 
quarters  Ibraila  Indian  corn,  at  the  price  of  (30s.)  thirty  shillings  per 
impl.  quarter,  free  on  board,  including  freight  and  insurance  to  a  safe 
port  in  the  United  Kingdom.  The  quantity  to  be  taken  from  the  bill 
of  lading  and  measure  calculated  at  220  qrs.  =  100  kilos.  Payment 
cash,  on  handing  shipping  documents  and  policy  of  insurance,  less  two 
months'  interest  from  date." 

The  plaintiffs,  described  as  John  Bingham  &  Go.,  were  the  purcha- 
sers ;  and  the  defendant  was  the  seller.  At  the  time  this  contract  was 
made,  the  ship  was  at  Queen's  Town,  waiting  for  orders.  On  19th 
November,  the  bill  of  lading  and  a  policy  of  insurance  on  the  cargo, 
which  were  not  in  Liverpool  when  the  contract  was  made,  were  received 
in  Liverpool :  and  on  that  day  the  defendant  sent  in  to  the  plaintiffs 
an  invoice  for  the  corn  ;  of  which  the  following  is  a  copy. 

«  Liverpool,  16th  Nov.  1852. 
<<  Messrs.  John  Bingham  &  Go. 

(« Bought  of  Stamaty  Govas,  payment  cash,  on  handing  documents, 
less  2  months'  interest  from  date.  The  *cargo  of  Ibraila  r^enqo 
Indian   corn   per   Prima  Donna   1667{   quarters   Indian   corn  '- 

@  80/  p.  Qr £2601     8     0 

less  freight  @  10/  8       854  12  10 


£1646  15    2 
"  19th  November.     Documents  now  ready." 

On  22d  November,  the  plaintiffs  paid  to  the  defendant  16462. 15«.  2(2., 
less  112.  19«.  2d.,  interest,  making  the  net  payment  16342. 16^.  Od.,  and 
received  from  defendant  the  bill  of  lading,  copy  charter,  and  policy  of 
insurance.  The  bill  of  lading  was  set  out  in  the  case.  The  material 
parts  were  "  Shipped,"  &c.,  "  by  Garrilli  Petrocochino  &  Go.,  of  Ibraila," 
in  the  Prima  Donna,  <<  whereof  is  master,"  &c.,  <<  Thomas  Gonsitt," 
then  at  Ibraila,  "bound  for  Queen's  Town  or  Falmouth  for  orders, 
seven  hundred  and  fifty-eight  kilos.  Ibraila  measurement  of  Indian  corn ; 
Wallachia  produce,  dry  sifted,  of  good  quality  and  perfect  conditioned, 
to  be  delivered  unto  order  of  Messrs.  Zizinia,  Brothers,  of  London,  or 
to  their  assigns,  he  or  they  paying  freight  for  the  said  goods  as  per 
charter-party  made  in  London  the  10th  March,  1852,"  «  quantity  and 
quality  unknown  tome."  "Thomas  Gonsitt."  The  plaintiffs  did  not 
see  any  of  the  documents  till  they  paid  their  money.  They  retained 
in  their  hands  the  amount  of  freight  payable  according  to  the  charter- 
party,  so  that  they  might  pay  over  the  same  to  the  owner  or  captain 


838  COVAS  V.  BINGHAM.    M.  T.  1853. 

of  the  ship.  The  defendant  interfered  no  further  in  reference  to  the 
cargo ;  and  the  plaintiffs  ordered  the  ship  to  proceed  from  Queen's 
Town  to  Drogheda  ;  and  they  there  took  delivery  of  the  cargo,  in  the 
usual  way.  The  entire  cargo  delivered,  instead  of  producing  1667J  (juar- 
ters,  produced  1614^,  and  no  more,  the  deficiency  being  53j^0  quarters. 
*A^Q1  ^^®^®  ^^  *^^  evidence  to  show  how  the  deficiency  had  been 
-^  occasioned,  or  to  connect  the  plaintiffs  or  defendant  with  pre- 
vious knowledge  of  any  deficiency.  The  corn  was  in  bulk.  Previously 
to  the  said  sale  and  purchase,  the  corn  had  been  examined  on  behalf 
of  the  defendant  as  to  condition ;  and  it  was  reported  good,  and  so 
represented  through  the  broker  to  the  plaintiffs ;  but  neither  party 
before  sale  had  measured  it.  On  the  quantity  delivered  being  ascer- 
tained, the  plaintiffs  sent  to  defendant  a  debit  note,  of  which  the 
following  is  a  copy. 

«  Liverpool,  81st  January,  1853. 
•«  To  John  Bingham  &;  Co.  Dr. 

*<  For  short  delivery  of  Indian  corn  per  Prima  Donna  from  Ibraila. 
Invoice  quantity  ....     1667|  quarters^ 
Quantity  delivered    .     .     •     1614^      « 

53y\;  quarters, 


53y^  quarters  of  Indian  corn  at  30/  per  Qr.  .     .     ,     ,     £79  13  0 
less  freight  at  10/3    .,,..,       27    4  3 


due  J.  B,  k  Co.    £52    8  9" 


The  plaintiffs  sought  to  recover  in  the  present  action  the  unabandoned 
portion  of  the  claim,  namely  50Z.  The  defendant  did  not  offer  any 
evidence.  The  judge  gave  a  verdict  for  501.  for  the  plaintiff,  in  whose 
favour  he  found  th^  facts  as  above  set  forth ;  from  which  verdict  the 
defendant  appealed. 

The  question  for  the  opinion  of  the  Court  of  Queen's  Bench  was^ 
whether  the  decision  of  the  judge  was  correct. 

*8401  ^'  ^^^^^^^9  ^^^  ^^®  appellant,  defendant  in  the  plaint. — *The 
-'  question  is  one  depending  on  the  construfition  of  the  contract  set 
out  in  the  case.  The  appellant  says  that  it  was  ^  sale  of  the  right  to 
receive  the  cargo^  at  the  price  calculated  from  the  bill  of  lading,  whether 
that  turned  out  to  be  more  or  less  than  the  real  quantity.  It  is  to  be 
observed  that,  when  the  contract  was  made,  the  shipping  documents 
were  not  in  Liverpool.  The  parties  meant  to  sell  the  cargo  :  but  they 
did  not  know  what  quantity  was  in  it :  they  made  a  guess,  and  in  the 
contract  represent  it  to  be  <f  about  1300  quarters."  They  might  hare 
named  a  lump  sum  for  the  price,  calculating  it  for  themselves  at  30i.  a 
quarter ;  but,  as  they  knew  that  the  bill  of  ladinig  would  mention  the 
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quantity  in  Ibraila  measure,  both  sides  were  willing  to  take  their 
enhance  of  that  being  more  accurate  than  the  guess  they  have  made. 
They  therefore  agree  to  calculate  the  lump  sum  to  be  given  for  the 
entire  cargo,  by  reference  to  the  number  of  kilos,  mentioned  in  the  bill 
of  lading.  No  other  meaning  can  be  put  on  the  words  «  The  quantity 
to  be  taken  from  the  bill  of  lading  and  measure  calculated  at  220 
quarters  =  100  kilos."  The  payment  is  to  be  made  on  the  delivery  of 
,the  shipping  documents;  which  must  be  done  before  the  purchaser 
could  name  the  port  of  discharge,  and  therefore  before  the  cargo  could 
be  discharged.  In  re  Walsh,  1  E.  &  B.  383  (E.  C.  L.  R.  vol.  72),  was 
decided  on  a  similar  contract.  [Lord  GamI^bell,  G.  J. — In  that  case 
this  point  did  not  arise.]  No  warranty  as  to  the  quantity  can  be  im- 
plied :  Dickson  v.  Zizinia,  10  Gom.  B.  602  (E.  G.  L.  R.  vol.  70).  [Lord 
Campbell,  G.  J. — The  respondents  do  not  say  there  is  a  warranty. 
They  say  that  the  construction  of  the  contract  is  that  the  parties  took 
a  mode  of  estimating  *the  probable  number  of  quarters,  on 
'which  probable  estimate  they  were  to  pay  in  the  meantime,  but 
Btill  that  this  was  a  sale  per  quarter.]  In  Hastie  v,  Gouturier,  9  Exch. 
102, t(a)  it  was  held  that  a  somewhat  similar  contract  was  a  sale  of  the 
cargo.  [Lord  Campbell,  G.  J. — The  cargo  may  perfectly  well  be  at 
the  risk  of  the  purchaser,  although  the  price  is  according  to  the  quantity. 
These  cases  are  really  not  at  rem.] 

WilleSy  contr^. — The  whole  question  is,  whether  this  is  a  sale  at  so 
much  a  quarter  of  the  actual  quantity,  or,  as  the  appellant  must  con- 
tend, a  speculative  wager  on  the  accuracy  of  the  bill  of  lading.  The 
last  is  unlikely.  The  bill  of  lading  in  this  case  declares  that  the  quan- 
tity is  unknown  to  the  master  signing  it.(&)  But  there  is  another  ' 
practical  objection  arising  on  the  appellant's  construction.  In  the 
course  of  business,  cargoes  afloat  are  very  often  sold  at  a  price  per 
quarter,  to  cover  cost,  freight,  and  insurance,  payment  on  handing  the 
shipping  documents.  In  all  such  cases  the  practice  is  to  pay  in  the 
manner  which  the  case  shows  the  parties  to  have  adopted  here ;  the 
purchaser  retains  out  of  the  price  that  which  he  will  have  to  pay  as 
freight  on  the  actual  delivery ;  and  that  sum  so  retained  is,  like  the 
price,  calculated  on  the  hypothetical  number  of  quarters.  In  the  present 
case  the  invoice  shows  that  the  yendors  retained  8542.  12«.  lOd.  as  the 
freight  of  1667}  quarters  at  10^.  3(2.,  and  paid  over  the  balance  of  the 
price  of  1667|  quarters  at  30fi.  Now,  when  the  ship  arrived  there  were 
but  1614 J  quarters;  consequently  the  *respondents  paid  for  rn^oAo 
freight  only  827Z.  8«.  7(2.,  or  27Z.  is.  Bd.  less  than  the  sum  ^ 
retained.  If  therefore  the  sale  was  of  the  cargo,  whether  more  or  less, 
for  the  lump  sum  of  2501Z.  8«.,  the  appellant  must  be  entitled  to 

(a)  In  Exoh  Ch.,  reTeraiiig  the  decUion  of  the  Court  of  Exchequer  in  Ooutorier  o.  HMtie,  S 
Ezoh.  40. 

(5)  This  is  eommon  in  bills  of  lading  for  com  brought  from  the  Danube. 

2u2 
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recover  271.  4«.  3d.  from  the  respondents.  If,  on  the  other  hand,  the 
quantity  had  proved  just  as  many  quarters  more,  then  the  pnrchasere 
would  have  had  to  pay  to  the  shipowner  271.  is.  3<2.  more  than  the  sun 
retained ;  and  on  that  construction  they  would  be  entitled  to  recover 
that  sum.  In  other  words,  the  appellant's  construction  leads  to  the 
conclusion  that  the  vendor  has  an  action  against  the  purchasers  if  the 
quantity  is  less  than  represented  and  the  purchasers  have  an  action 
against  the  vendor  if  it  be  more.  This  would  be  an  extraordinary  con- 
sequence ;  yet  it  must  follow  unless  the  words  <<  about  1300  quarters" 
at  309.  per  quarter"  be  taken  to  show  that  the  payment  is  to  be  accord- 
ing to  the  actual  quantity,  and  that  the  reference  to  the  bill  of  lading 
was  merely  as  a  mode  of  present  measurement  on  which  to  pay  before 
the  cargo  was  delivered,  and  the  quantity  ascertained.  The  bill  of  lading 
is  like  the  assayer's  certificate  in  Cox  t;.  Prentice,  3  M.  &  S.  344 ;  and 
the  excess  paid  may  be  recovered  back. 

C.  Milward  was  heard  in  reply. 

Lord  Campbell,  G.  J. — We  are  called  upon  to  put  a  construction 
upon  this  contract;  and  in  doing  so  we  can  derive  no  benefit  from 
any  cases  in  which  the  contract  construed  has  not  been  the  same, 
or  the  point  has  not  arisen.  Looking  to  the  terms  of  this  contract, 
i^oAQ-y  *and  finding  no  case  in  which  a  similar  question  has  been  con- 
^  sidered,  I  must  say  what,  taking  the  whole  contract  together, 
appears  to  have  been  the  intention  of  the  parties.  It  seems  to  me  that 
the  intention  was  that  the  cargo  was  to  be  sold,  and  paid  for  according 
to  the  bill  of  lading,  for  better  or  for  worse,  whether  the  qnantitj 
should  be  more  or  less.  It  is  no  wager,  but  a  fair  mercantile  specula- 
tion ;  the  parties  represent  that  the  quantity  which  is  unknown  to  them 
is  about  1300  quarters:  but  both  parties  may  well  suppose  that  the 
quantity  described  in  the  bill  of  lading  will  be  pretty  accurate ;  and 
they  may  agree  that  they  will  take  the  risk  on  the  one  hand  of  its 
being  a  little  more  than  the  real  quantity,  on  the  other  a  little  less. 
I  think  the  words  used  show  an  intention  to  take  this  risk,  and  to  make 
the  price  depend  on  the  quantity  in  the  bill  of  lading.  If  the  quan- 
tity delivered  is  less  the  purchaser  will  suffer ;  if  it  turn  out  more  he 
will  gain. 

Coleridge,  J. — The  question  is  purely  on  the  construction  of  the 
contract.  Like  many  others,  this  contract  is  so  worded  as  to  admit  of 
doubt ;  but,  on  the  whole,  I  think  it  is  to  be  construed  as  a  sale  of  the 
cargo,  presumed  by  the  parties  to  consist  of  the  quantity  in  the  bill 
of  lading,  and  to  be  taken  and  paid  for  as  if  it  were  that  quantity, 
whether  it  might  be  more  or  less.  The  sale  is  of  a  cargo  afloat.  There 
are  therefore  two  important  points  not  ascertained,  its  quality  and  its 
quantity.  As  to  the  quality,  they  agree  to  take  it  "  as  it  stands  f 
and.  as  there  is  a  mode  by  which  the  quantity  may  be  roughly  ascer 
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tained  by  reference  to  the  bill  of  lading,  they  agree  to  the  quantity,  a^ 
it  appears  on  that. 

*Erlk,  J.(a) — This  contract  is  to  be  construed,  according  to  r^^o^j^ 
the  general  rule,  by  giving  effect  if  possible  to  every  part  of  it.  '- 
It  begins  Sold  « the  cargo"  <<  as  it  stands,  consisting  of  about  thir- 
teen hundred  quarters  Ibraila  Indian  corn,  at  the  price  of  thirty  shil- 
lings per  impl.  quarter."  Had  it  stopped  there,  it  would  have  been  a 
sale  per  quarter,  and  the  price  would  have  depended  on  the  actual 
measurement ;  but  then  it  goes  on,  <<  the  quantity  to  be  taken  from  the 
bill  of  lading."  The  bill  of  lading  not  being  then  at  hand,  the  con- 
tract provides  for  the  translation  of  the  common  Ibraila  measure  into 
quarters,  so  that  when  the  bill  of  lading  arrives  it  will  express  the 
quantity  in  quarters.  Now  I  think  we  should  not  give  effect  to  the 
clause,  « the  quantity  to  be  taken  from  the  bill  of  lading,"  if  we  con- 
strued the  contract  as  requiring  a  subsequent  measurement ;  and  such 
a  construction  would  be  inconvenient.  The  bill  of  lading  may  well 
pass  from  hand  to  hand ;  and  it  is  very  possible  that  the  vendors  here 
had  themselves  acquired  the  shipping  documents,  under  just  such  an- 
other contract  with  a  third  person.  Such  at  least  is  often  the  case.  It 
seems  to  me  that  the  reasonable  construction  of  the  whole  contract  is, 
that  the  purchaser  is  to  pay  according  to  the  quantity  named  in  the 
bill  of  lading,  whether  that  quantity  ultimately  turns  out  to  be  more 
or  less  than  the  quantity  actually  delivered. 

Appeal  allowed,  with  costs. 

(a)  Wightman,  J.,  wm  absent. 


*JOHN  WILLIAM  GOTT  and  ARCHIBALD  FARQUHAR-  ^^^.. 
SON  V.  JAMES  GANDY.    November  11.  L  ^^ 

Count  by  tenant,  from  year  to  year,  of  a  house,  against  his  landlord,  for  neglecting  to  do  snb- 
Btantial  repairs  to  the  premises  alter  notice  that  they  were  in  a  dangerous  state ;  per  quod  tho 
premises  daring  the  tenancy  feU  and  injured  plaintiflf's  goods.     Demurrer. 

Held :  That  the  declaration  was  bad  in  substance :  no  obligation  to  do  substantial  repairs  on 
notice  being  implied  by  law  from  the  relation  of  landlord  and  tenant. 

CouKT :  that  plaintiffs  were  tenants  to  defendant  of  certain  work- 
shops, buildings  and  premises  from  year  to  year ;  and,  during  the 
tenancy,  and  whilst  plaintiffs  were  in  the  occupation  of  the  premises  as 
such  tenants  to  defendant,  «  a  certain  chimney,  parcel  of  the  said  pre- 
mises, without  any  neglect  or  default  on  the  part  of  the  plaintiffs, 
became  and  was  in  an  insecure  state  and  condition,  and  in  danger  of 
falling  from  want  of  substantial  repairs  in  that  behalf;  of  all  which  the 
plaintiffs  then  and  long  before  the  day  hereinafter  mentioned  gave 
notice  to  the  defendant.     Yet  the  defendant,  not  regarding  his  duty  in 
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that  behalf,  did  not  nor  would  at  the  time  of  such  notice,  or  in  a  rea- 
sonable time  thereafter,  or  at  any  time,"  repair  the  chimney,  which 
afterwards,  and  during  the  tenancy,  on  27th  December,  1852,  fell,  and 
damaged  plaintiff's  goods. 

Demurrer.     Joinder. 

Unthankf  for  the  defendant. — This  declaration  does  not  show  thai 
the  defendant  was  bound  to  do  these  repairs,  unless  such  a  duty  reaulta 
from  the  mere  relation  of  landlord  and  tenant  from  year  to  year.  It 
is  true  that  the  tenant  from  year  to  year  is  not  bound  to  do  substantial 
repairs ;  but  neither  is  the  landlord.  For  a  bare  nonfeasance  in  not 
*R4.fil  ^®P*^"°g  °^  action  at  all  lies ;  *pcr  Twisden,  J.,  in  Pomfret  v. 
J  Ricroft,  1  Saund.  321,  822.  Even  if  the  house  be  totally 
destroyed,  the  landlord  is  not  obliged  to  rebuild ;  but  the  tenant  is 
obliged  to  pay  rent ;  Pindar  v,  Ainsley,  cited  by  Buller,  J.,  in  Belfour 
V.  Weston,  1  T.  R.  810,  812,  Baker  t;.  Holtpzaffell,  4  Taunt.  45.  [He 
was  then  stopped  by  the  Court.] 

J.  A.  Ruisellj  contrfl. — Monk  v.  Cooper,  2  Strange,  762,  seems  to 
have  been  the  first  case  in  which  it  was  held  that  the  destruction  of  the 
premises  was  no  answer  to  an  action  for  rent :  but  it  is  no  authority  to 
show  that  it  may  not  be  the  ground  of  a  cross  action.  The  Court  in 
that  case  say:  "If  the  defendant  has  any  injury,  he  will  have  his 
remedy ;  but  he  cannot  set  it  off  against  the  demand  for  rent."  [Eblb, 
J. — That  does  not  seem  to  me  to  be  an  expression  of  opinion  that  he 
had  a  wrong  and  a  remedy,  but  merely  that,  if  he  had  a  wrong,  he  must 
pursue  the  proper  remedy.  Lord  Campbell,  C.  J. — The  onus  nn- 
doubtedly  lies  on  the  plaintiffs  to  show  that  there  is  such  a  duty  in  the 
defendant.  I  am  not  aware  of  any  authority  for  the  position  that  the 
landlord  is  bound  to  repair,  even  under  the  circumstances  stated  in  the 
declaration,  that  is,  having  notice  that  for  want  of  substantial  repairf* 
the  premises  are  dangerous.  Can  you  furnish  us  with  one  ?]  Morr 
cannot  be  said  of  the  authorities  than  that  none  are  against  such  a 
position.  [Lord  Campbell,  C.  J. — The  absence  of  authority  is  strong, 
but  not  decisive.  Can  you  show  us  any  legal  principle,  from  which  it 
may  be  fairly  argued  that  such  a  duty  would  arise  ?]  The  landlord 
♦A171  ^^S^^  ^^  ^^^P  ^^  house  in  such  a  state  that  his  ^property  may 
-'  not  injure  others.  His  duty  follows  from  the  maxim,  Sic  utere 
tuo  ut  alieno  non  laedas. 

Lord  Campbell,  C.  J.^-^I  am  of  opinion  that  this  declaration  is  bad 
in  substance.  Unless  the  declaration  shows  a  state  of  things  trtssk 
which  the  law  implies  a  duty  to  do  those  things,  which  the  defendant 
has  not  done,  the  general  allegation  "the  defendant,  not  regarding  hii 
duty,"  &c.,  goes  for  nothing.  Now  let  us  see  what  are  the  facta 
alleged.  They  are  these:  the  defendant  was  landlord  of  premises 
which  were  let  to  the  plaintifis  from  year  to  year :  during  the  tenancy 
the  premises  were  in  a  dangerous  state  for  Want  of  substantial  repairs: 
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the  defendant  had  notice  from  the  plaintiffs,  and  was  requested  to 
repair  them,  and  did  not  do  so.  Whence  does  the  legal  duty  to  repair 
these  premises  on  request  arise  ?  There  is  no  allegation  of  any  con- 
tract to  do  substantial  repairs.  It  lies  therefore  on  the  counsel  of  the 
plaintiffs,  who  are  actors,  to  establish,  on  authority  or  on  principle, 
that  this  obligation  results  from  the  relation  of  landlord  and  tenant. 
Mr.  Russell  can  produce  no  authority  in  his  favour,  not  even  a  dictum. 
And  I  have  heard  no  legal  principle  from  which  it  would  follow  that 
the  landlord  was  bound  to  repair  the  premises.  It  is  clear  to  my  mind 
that,  though,  in  the  absence  of  an  express  contract,  a  tenant  from  year 
to  year  is  not  bound  to  do  substantial  repairs,  yet,  in  the  absence  of 
an  express  contract,  he  has  no  right  to  compel  his  landlord  to  do  them. 

Coleridge,  J. — In  such  a  matter  as  this  the  absence  of  authority 
deems  to  me  almost  conclusive.  We  find  our  books  full  of  authorities 
bearing  on  points  all  round  *this ;  and,  if  there  were  any  such  r^^o^r^ 
legal  obligation  as  is  contended  for,  it  would  surely  be  men-  ^ 
tioned.  And  on  principle  it  seems  to  me  that  the  duties  between  land-- 
lord  and  tenant  arise  from  contract,  and  that  there  is  no  such  contract 
as  is  here  supposed. 

Erlb,  J.{a) — The  absence  of  authority  to  show  a  duty  as  between^ 
landlord  and  tenant  is  very  strong  against  the  existence  of  such  a  duty. 
For  the  relation  of  landlord  and  tenant  is  a  very  ancient  legal  relation, 
and  has  always  been  a  very  common  one ;  and,  as  there  must  have  been 
a  strong  interest  in  numerous  cases  to  enforce  such  a  duty  if  it  existed, 
the  absence  of  authority  is  almost  decisive.  And  on  principle  I  think 
that,  not  only  is  tio  principle  shown  from  which  this  duty  might  be 
inferred,  but  that  the  plaintiffs  ask  us  to  violate  a  very  important  legal 
principle.  For  it  is  most  important  that  parties  making  a  contract 
should  be  permitted  to  regulate  the  terms  for  themselves,  and  that 
Courts  of  law  should  decide  upon  the  terms  which  it  appears  to  have 
been  the  intention  of  the  contracting  parties  to  agree  upon.  The  pre 
sent  action  is  in  form  an  action  for  a  wrong ;  but  it  is  in  substance  for 
the  breach  of  a  duty  arising  from  a  contract  between  landlord  and 
tenant.  The  plaintiffs  ask  us  to  interpolate  into  that  contract  a  term 
without  showing  anything  from  which  it  might  appear  that  it  was 
intended  by  the  parties  that  there  should  be  such  a  term. 

Judgment  for  defendant. 

(a)  Wightman,  J.,  wm  at  Ouildhall. 

A  landlord  is  not  liable  to  hia  tenant  for  re-  is  boand  to  keep  the  premises  in  repair:  l^ong 

pairs  made  by  the  latter  to  the  demised  premi-  v.  Fitosimmons,  1  Watts  A  Sergi  530.    There 

•es,  unless  there  be  a  special  agreement  by  him  is  no  implied  corenant  or  warranty  ou  the  part 

to  pay  for  them :  Mamford  v.  Brown,  6  Cowen,  of  the  lessor  of  a  dwelling-house  that  the  pre- 

475;  City  Council  v    Moorhead,  3  Rich.  4.^0.  mises  are  tenantable:  ClsTes  «.  Willoughby,  7 

If  there  be  no  stipulation  between  the  parties  Hill,  83. 
lo  a  lease  on  the  subject  of  repairs,  the  tenant 
VOL*  II. — 65 
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,„ -OT       ♦HENRY  GOMPERTZ  v.  THOMAS  BARTLETT. 
^^^^  N<n>.  14. 

An  unstAmped  bill  of  exchange,  endorsed  in  blank,  purporting  to  be  a  foreign  bill,  was  roM 
withoat  recourse,  by  the  holder,  who  was  not  a  party  to  the  bilL  It  proved  to  have  b«ci 
drawn  in  this  country,  and  was  therefore  unavailable  for  want  of  a  stamp,  and  could  not  b« 
enforced  against  the  parties.  The  render  and  purchaser  at  the  time  of  tiie  sale  were  both  alik« 
ignorant  of  this  defect 

Held :  that  the  purchaser  was  entitled  to  reooyer  back  the  price  from  the  render,  on  the  frooBd 
that  the  article  sold  as  a  foreign  bill  did  not  answer  the  description  by  which  it  wa«  sold. 
Though  it  would  hare  been  otherwise  (the  sale  being  without  any  warranty,  and  there  Wiog 
no  fraud)  had  the  latent  defect  been  one  consistent  with  the  article  being  a  foreign  bill 

Action  for  money  had  and  received.  Plea :  Never  indebted.  Issue 
thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  at  Guild- 
hall after  last  Trinity  Term,  it  appeared  that  the  defendant,  in  LondoD, 
sold  to  the  plaintiff  a  bill  of  exchange  purporting  to  be  drawn  at  Siern 
Leone  by  Jolly  &;  Co.,  of  that  place,  on  Bellot  &  Co.,  of  London,  and 
accepted  by  Bellot  &  Co.,  payable  to  the  order  of  a  third  person  in 
London.  The  instrument  was  endorsed  in  blank  by  the  payee ;  it  was 
unstamped ;  but  both  parties  believed  it  to  be  a  foreign  bill  and  conse- 
quently to  require  no  stamp.  The  defendant  did  not  endorse  the  bill; 
and  it  was  a  sale  without  recourse.  The  plaintiflF  paid  815Z.  to  the  d^ 
fendant,  as  the  price  of  the  bill,  which  was  handed  to  plaintiff;  and  he, 
in  like  manner,  sold  the  bill  to  another  person,  also  without  recourse. 
Before  the  bill  attained  maturity,  all  the  parties  to  the  bill  became 
bankrupt.  On  the  holder  seeking  to  prove  against  the  estate  of  the 
acceptor,  it  was  discovered  that  the  bill,  though  bearing  the  genuine 
signature  of  a  Sierra  Leone  firm,  had,  in  fact,  been  drawn  by  one  of 
the  partners  in  this  kingdom,  and  consequently  was  unavailable  for 
want  of  a  stamp.  The  Commissioners  in  Bankruptcy  refused  to  allow 
*«'^m  ^^®  proof.  The  holder  demanded  back  from  the  plaintiff  *the 
-*  price  paid  to  him :  and  the  plaintiff,  under  threat  of  legal  pro- 
ceedings, paid  him.  The  plaintiff  now  sought  to  recover  from  the  d^ 
fendant  81 5Z.,  the  price  of  the  bill,  as  money  paid  on  a  consideration 
which  had  failed.  It  was  admitted  that  the  defendant,  at  the  time  of 
the  sale,  bon&  fide  believed  the  bill  to  have  been  drawn  at  Sierra  Leone; 
and  neither  fraud  nor  negligence  was  imputed  to  him. 

The  Lord  Chief  Justice  directed  a  nonsuit,  with  leave  to  move  to 
enter  a  verdict  for  the  plaintiff.  Peterzdorff^  in  this  term,  obtained  a 
rule  Nisi  accordingly. 

M.  Chambers  and  Pearson  now  showed  cause.(a) — As  the  bill  was 
in  this  case  sold  without  recourse,  nothing  turns  on  the  peculiar  cha- 
racter of  a  bill  of  exchange :  the  case  is  the  same  as  if  this  had  been 
the  sale  of  any  other  specific  chattel,  sold  without  a  warranty.  In  sucii 

'a)  The  argument  was  not  finished  on  this  day,  and  was  conoloded  oji  Norember  11 
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a  case  the  maxim  caveat  emptor  applies  ;  Parkinson  v.  Lee,  2  East,  314, 
Chandelor  v,  Lopus,  Cro.  Jac.  4.(a)  [Lord  Campbell,  C.  J. — If  the 
purchaser  receives  what  answers  the  description  of  the  article  sold,  he 
cannot,  in  the  absence  of  a  warranty,  recover  for  a  defect  in  its  quality : 
in  such  a  case,  caveat  emptor.  But  it  will  be  put  against  you  here, 
that  you  sold  a  foreign  bill,  and.  that  the  thing  delivered  was  not  a 
foreign  bill  at  all.]  Foreign  is  only  a  quality ;  this  was  a  bill  not  alto- 
gether void ;  for,  though  under  the  stamp  laws  it  cannot  be  made  avail- 
able in  a  court  in  this  country,  it  may  be  enforced  abroad.  [Lord 
Campbell,  C.  J. — That  depends  on  whether  the  stamp  *Acts  r*Q^^ 
avoid  the  bill  altogether,  in  which  case  it  cannot  be  enforced  any-  ^ 
where,  or  only  affect  the  remedy  in  this  country.]  It  seems  diflScult  to 
distinguish  the  present  case  from  Chandelor  v,  Lopus,  Cro.  Jac.  4, 
where  a  stone  was  sold,  affirming  it  <(to  be  a  bezar  stone;"  <<ubi  re 
ver&  it  was  not  a  bezar  stone,"  and  the  vendor  was  held  not  liable  in 
the  absence  of  knowledge.  In  this  case  a  bill  is  sold,  the  vendor  affirm- 
ing it  to  be  a  foreign  bill,  ubi  re  ver&  it  was  not  a  foreign  bill,  but  the 
vendor  does  not  know  it.  Jones  v.  Ryde,  5  Taunt.  488  (E.  C.  L.  R. 
vol.  1),  Shove  V.  Webb,  1  T.  R.  732,  Waters  v.  Mansell,  3  Taunt.  56, 
and  Kempson  v.  Sanders,  4  Bing.  5,  may  probably  be  cited  on  the 
other  side,  but  are  all  distinguishable.  In  Jones  v,  Ryde,  the  instru- 
ment was  a  forgery ;  that  is,  it  was  not  a  bill  at  all.  In  Shove  v.  Webb, 
and  Waters  v.  Mansell,  the  Annuity  Act  in  terms  avoided  the  transac- 
tion. In  Kempson  t;.  Sanders,  the  Court  considered  the  sale  of  such 
shares  as  were  there  sold  not  valid  on  grounds  of  public  policy. 

Petersdorff^  contri. — There  is  no  question  here  of  warranty.  The 
plaintiff's  proposition  is,  that,  if  a  thing  was  sold  as  being  an  article 
of  a  specific  description,  and  if,  from  a  latent  defect,  unknown  to  both 
parties,  it  was  in  substance  not  an  article  of  that  specific  description, 
but  an  article  of  no  value,  the  purchaser  is  entitled  to  recover  back  the 
price  he  has  paid  for  it ;  not  on  the  ground  of  a  breach  of  warranty, 
but  because  he  has  paid  for  the  thing  sold,  and  what  he  has  received  is 
not  the  thing  sold,  but  of  a  different  kind.  In  the  present  case,  there 
was  the  sale  of  what  purported  to  be  a  foreign  *bill  conveying  to  r^c^cn 
the  holder  certain  legal  rights  against  the  parties  to  the  instru-  ^ 
ment.  On  account  of  a  latent  defect  it  was  not  a  foreign  bill,  and  was 
unavailable,  and  conveyed  to  the  holder  no  more  legal  rights  against 
any  one  than  if  it  had  been  forged.  Toung  v.  Cole,  3  New  Ca.  724, 
730,  is  much  in  point.  Tindal,  C.  J.,  there  says  that  the  plaintiff  I 
^(  delivered  the  money  to  the  defendant  on  an  understanding  that  the 
bonds  he  had  received  from  the  defendant  were  real  Guatemala  bonds, 
0uch  as  were  saleable  on  the  Stock  Exchange.  It  seems,  therefore, 
that  the  consideration  on  which  the  plaintiff  paid  his  money  has  failed 
as  completely  as  if  the  defendant  had  contracted  to  sell  foreign  gold 

(a)  See  aathorities  coUeoted  in  Morley  v.  Attenborough,  3  Exch.  509.f 
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coin  and  had  handed  oyer  counters  instead.  It  is  not  a  question  of 
^varrant J :  but  whether  the  defendant  has  not  delivered  something 
vhich,  though  resembling  the  article  contracted  to  be  sold,  is  of  nc 
value.'*  In  the  present  case,  the  bill  did  not  appear  to  have  been  drawn 
in  this  country,  and  consequently  the  purchaser  could  not  know  that, 
not  being  stamped,  by  stat.  31  G.  3,  c.  25,  s.  19,  it  was  not  to  be  « ad- 
mitted in  any  Court  to  be  good,  useful,  or  available  in  law  or  equity:" 
in  Toung  v.  Cole,  the  want  of  a  stamp  was  a  patent  defect.  In  1  Addi- 
son on  Contracts  (2d  edition),  152,  it  is  said :  «  So  if  a  man  goes  into 
the  money  market  with  a  bill  of  exchange  or  a  promisoory  note,  and 
gets  it  discounted  without  putting  his  own  name  on  the  back  of  it,  he  is 
not  bound  to  refund  the  money  he  receives,  if  the  parties  to  the  bill  or 
note  become  insolvent  and  the  bill  is  dishonoured ;  but,  if  it  is  not  the 
bill  or  note  of  the  parties  whose  names  appear  upon  it,  if  it  is  a  sporioos 
*ft«;^1  *^^c^™®^*  ^^  ^  forgery,  then  the  money  received  in  exchange  for 

^  it  cannot  lawfully  be  retained.  If  the  party  who  negotiates  it 
does  not  endorse  it,  he  does  not  subject  himself  to  that  responsibility 
which  the  endorsement  would  bring  on  him ;  but  his  declining  to  endors« 
the  bill  does  not  rid  him  of  that  responsibility  which  attaches  on  him 
for  putting  off  an  instrument  as  of  a  certain  description  which  turns 
out  not  to  be  such  as  it  is  represented  to  be.  Where  Bank  of  England 
notes  are  taken,  the  party  negotiating  them  is  not,  and  does  not  profess 
to  be,  answerable  that  the  Bank  of  England  shall  pay  the  notes,  but 
he  is  answerable  for  their  being  such  as  they  purport  to  be."  For  this 
Jones  V.  Ryde  is  cited;  and  the  passage  is  in  fact  an  abridgment  of  the 
judgments  in  that  case. 

Lord  Campbell,  C.  J. — At  the  trial,  I  was  impressed  with  the  con- 
sideration that  this  was  a  transaction  of  pure  sale,  and  that  the  vendor 
really  had  title  to  the  bill  which  he  sold,  and  was  perfectly  ignorant  of 
the  latent  defect.  Besides,  the  bill  would  probably  have  in  fact  been 
paid  had  the  parties  to  it  continued  solvent ;  and  on  the  whole  I  vas 
then  inclined  to  think  that  the  defect  was  merely  one  in  the  quality, 
which  the  vendor  did  not  warrant.  But,  now,  having  heard  the  argn- 
ment,  I  think  that  the  action  is  maintainable,  on  the  ground  that  the 
article  does  not  answer  the  description  of  that  which  was  sold,  viz.,  a 
foreign  bill.  There  was  no  written  statement  or  direct  assertion  that 
this  bill  was  drawn  at  Sierra  Leone;  but  it  purported  to  be  so  drawn; 
n^QCA^  ft^d  it  must  be  taken  that  it  was  sold  by  the  description  ^of  s 

^  bill  drawn  at  Sierra  Leone.  In  fact  it  was  drawn  in  London; 
and,  on  that  account,  it  could  not  be  enforced.  If  it  really  had  been 
a  foreign  bill,  any  secret  defect  would  have  been  at  the  risk  of  the  per- 
chaser ;  but  this  is  not  a  case  in  which  an  article  answering  the  descn'p* 
tion  by  which  it  is  sold  has  a  secret  defect,  but  one  in  which  the  article 
is  not  of  the  kind  which  was  sold.  I  think,  therefore,  that  the  monev 
paid  for  it  may  be  recovered  as  paid  in  mistake  of  facts.     The  law  is, 
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I  think,  accurately  laid  down  in  the  passage  cited  from  Addison  on 
Contracts.  If,  being  what  was  sold,  the  bill  was  valueless  because  of 
the  insolvency  of  the  parties,  the  vendor  would  not  be  answerable ;  but 
he  is  answerable  if  the  bill  be  spurious.  Jones  v.  Ryde  and  Young  v. 
Cole  are  strongly  in  point.  Young  v.  Cole  is  indeed  a  very  strong 
case ;  for  the  things  sold  there  as  Guatemala  bonds  were  in  one  sense 
of  the  words  Ouatemala  bonds ;  but  they  were  not  what  was  professed 
to  be  sold,  viz.,  bonds  binding  on  the  Guatemala  Government.  The 
case  is  precisely  as  if  a  bar  was  sold  as  gold,  but  was  in  fact  brass,  the 
vendor  being  innocent.     In  such  a  case  the  purchaser  may  recover. 

Coleridge,  J. — I  am  of  the  same  opinion.  What  took  place  at  the 
time  of  the  sale  was  merely  that  the  vendor  did  not  endorse  the  bill, 
and  stipulated  in  effect  that  this  should  be  a  sale  without  warranty. 
That  being  so,  the  vendor  was  not  bound  to  see  that  he  sold  a  bill  of 
good  quality,  or  to  answer  for  the  insolvency  of  the  parties ;  but  the 
vendee  is  still  entitled  to  have  an  article  answering  the  description  of 
that  which  he  '^'bought.  Here  he  bought,  as  a  foreign  bill,  what  p:,coce 
turns  out  not  to  be  a  foreign  bill,  and  therefore  valueless.  Com-  ^ 
mon  justice  requires  that  he  should  have  back  the  price. 

WiOHTMAN,  J. — I  agree  upon  this  ground,  that  what  was  sold  pur- 
ported to  be  a  bill  drawn  at  Sierra  Leone  and  available  against  the 
parties  to  it,  but,  so  far  from  answering  that  description,  was  a  bill  not 
drawn  at  Sierra  Leone,  but  in  England,  and,  being  unstamped,  was  una- 
Tailable.  Wherever  the  article  answers  the  description  by  which  it  is 
sold,  and  it  turns  out  that  there  is  a  latent  defect,  in  the  absence  of  fraud 
and  warranty,  the  vendee  must  take  it  with  all  faults.  But  this  is  a  case 
in  w^hich  it  does  not  answer  the  description.  And  therefore  on  the 
authorities,  more  especially  on  that  of  Jones  v.  Ryde,  the  plaintiff  is 
entitled  to  recover.(a)  Rule  absolute.(6) 

(a)  Erie,  J.,  had  gone  to  Chambers. 

(6)  See  the  Digest,  lib.  x^iii.  tit  1.  Ih  Contrah,  Emt.;  laws  9, 10, 11,  and  U,  where  the  sub- 
ject of  the  principal  ease  is  discussed.  The  civilians  seem  to  have  come  to  the  conclusion,  "  Si" 
"see  pro  anro  veneat  non  valet,"  aliter  "si  aomm  quidem  fuerit^  deterius  autem  quam  emtor 
tzistimaret :  tune  enira  emtio  valet" 

Wliere  a  merchant  sold  "blue  paint"  and  so  ole  shall  be  in  specie  the  thing  for  which  it  was 

deeeribed  it  in  Uie  bill,  this  amounts  to  a  war-  sold,  yet  if  there  be  only  a  partial  adulteration 

lantj  that  the  article  shall  be  blue  paint  and  which  does  not  destroy  the  distinctive  character 

nol  a  different  article  :    Borrekins  v.  Bevans,  3  of  the  thing,  tho  buyer  is  bound  by  the  bargain. 

Bawle,  23.    A  statement  in  a  biU  of  parcels  for  And  in  doubtful  cases  the  test  seems  to  be  that 

M.  qoaotity  of  oU  that  it  was  « winter-pressed  the  article  shall  be  merchantable  under  the  de- 

•perm  oil"  is  an  express  warranty  by  the  ven>  nomination  affixed   to  it  by  the  seller:  Jen- 

dor  that  saeh  oU  was  winter-pressed :  Osgood  nings  v.  Gratx,  3  Rawle,  168.    See  also  Swett 

«.  Lewis,  2  Harris  A  Oill,  495.     Though  the  «<  Colgan,  20  Johns.  196;  Fraley  v.  Bi^pham, 

«dler  is  answerable  to  the  buyer  that  the  arti-  10  Barr,  320. 
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^  >>]  >i:rkor  from  the  queen's  bench. 

The  EASTERN  ARCHIPELAGO  Company  v.  The  QUEEN,  on  the 
prosecution  of  Sir  JAMES  BROOKE. 

A  charter,  incorporating  a  trading  oompany,  directed,  amongst  other  things,  that  the  Corpontioi 
should  not  begin  business  until  it  had  been  certified  to  the  President  of  the  Board  of  T^<,b7 
at  least  three  of  the  Directors,  that  at  least  one  half  of  the  capital  had  been  sabseribed  for, 
aud  at  least  50,000^.  paid  up.  The  charter  contained  a  proyiso  that,  in  case  the  Corpontioi 
should  not  comply  with  any  ''the  directions  and  conditions  in  Oar  said  letters  patent  con- 
tained, it  should  be  lawful  for  the  Queen,"  "  by  any  writing  under  the  great  seal  or  under  tb« 
sign  manual,"  *'  to  revoke  and  make  void"  the  charter,  "  either  absolutely,  or  onder  such  terai 
and  conditions  as''  the  Queen  should  think  fit  In  sci.  fa.  at  the  relation  of  a  private  proK- 
eutor,  it  was  suggested,  amongst  other  things,  that,  before  the  Corporation  began  bnsineo,  i 
certificate  was  given  by  the  Directors  to  the  President  of  the  Board  of  Trade  thai  bOjmL  hsd 
been  paid  up,  which  certificate  was  false  in  fact  to  the  Directors'  knowledge ;  and,  on  a  tra- 
verse of  this,  the  verdict  paased  for  the  Crown.  Judgment  qudd  oaneelletur  haviag  beea 
entered  in  the  Q.  B.,  and  error  brought  in  Bzeh.  Ch.: 

Held,  by  Jervis,  G.  J.,  Pollock,  C.  B.,  Cresswell,  Williams  and  Talfoord,  Js.,  and  Platft  and  Mar- 
tin, Bs.,  that  the  judgment  was  correct.    Parke,  B.,  dissentiente. 

All  the  Judges  agreed  that  for  an  abuse  of  the  franchise  by  matter  dehors  the  eonditioDi  the  w^- 
fa.  would  lie  :  and  that,  unless  the  proviso  had  the  effect  of  controlling  the  conditions,  the  to. 
fa.  would  also  lie  for  the  breach  of  express  conditions ;  and  that  the  fiat  of  the  Attorney-Gea*- 
ral  for  a  sci.  fa.  to  repeal  a  charter  for  abuse,  or  for  breach  of  a  condition  express,  or  implied, 
was  as  of  right  to  every  subject  grieved,  though  not  as  of  oourae  to  any  rabjeet  asking  for  it 
But 

Parke,  B.,  held  Ist :  that  the  giving  of  a  false  certificate  was  a  breach  of  the  express  eondltioai 
in  the  charter  only,  and  not  an  independent  abuse  by  matter  dehors  these  conditions;  Jemi, 
C.  J.,  Cresswell,  J.,  and  Martin,  B.,  holding  the  contrary;  the  other  Judges  not  exprewog 
their  opinions  on  this  point 

Parke,  B.,  held  2dly :  that  the  true  construction  of  this  charter,  ineluding  the  proviso,  wai  to 
show  an  intention  on  the  part  of  the  Crown  to  make  a  writing  under  the  great  seal  or  ego 
manual  a  condition  precedent  to  the  forfeiture  of  the  charter  for  breach  of  any  expresi  coodi- 
tion ;  Martin,  B.,  inclining  to  agree  in  this  ,*  Jervis,  C.  J.,  Pollock,  C.  B.,  Cresswell,  J.,  Plstl, 
B.,  Williams,  J.,  and  Talfourd,  J.,  holding  that  such  an  intention  did  not  appear. 

Parke,  B.,  held  3dly :  and  §embU  per  Martin,  B. :  that  it  was  competent  for  the  Crown,  bj  apt 
words  in  a  charter,  to  attach  such  a  condition  precedent  to  the  forfeiture  of  a  franchiw  fbr 
breach  of  express  condition.  Jervis,  0.  J.,  Pollock,  C.  B.,  and  Cresswell,  J.,  dubitutibas,  tt 
least  where  the  condition  affects  the  interests  of  other  sul^ecta. 

Erroh  from  a  judgment  quod  oaneelletur,  in  scire  facias  to  repeal  a 
charter  of  incorporation. 

r.f,rjn       The  pleadings  are  stated  in  the  report  of  the  case  *belov.(a) 
^  The  following  statement  of  the  material  parts  is  taken  from  the 
judgment  of  Martin,  B.,  in  the  present  case. 

«  This  is  a  writ  of  error  upon  a  judgment  of  the  Court  of  Qneen's 
Bench  in  an  action  of  scire  facias,  at  the  suit  of  the  Crown  on  the 
information  of  Sir  James  Brooke,  wherein  it  was  prayed  that  certain 
letters  patent  of  incorporation  granted  to  The  Eastern  Archipelago 
Company  should  be  annulled,  and  the  letters  patent  restored  to  the 
Court  of  Chancery  to  be  cancelled. 

"The  writ  sets  out  the  letters  patent,  dated  the  17th  July,  1847, 
whereby,  after  reciting  that  it  had  been  represented  to  Her  Majesty 
that  certain  persons  had  agreed  to  subscribe  a  capital  of  200,000{.  to  be 

(a)  1  E.  A  B.  310  (B.  C.  L.  R.  voL  72). 
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divided  into  2000  shares  of  lOOZ.  each,  and  to  form  a  company  or  part- 
nership called  The  Eastern  Archipelago  Company  for  the  purpose  of 
purchasing,  and  dealing  and  making  profit  with,  land  and  the  produce 
thereof,  in  the  Island  of  Labuan,  and  the  lands  adjacent,  and  for  rais- 
ing coal,  minerals,  and  metals,  and  of  trading  and  trafficking  with  tho 
inhabitants  of  the  said  island,  and  of  exporting  therefrom  its  produce, 
and  importing  thereto  such  articles  as  the  Company  thought  proper, 
and  that  the  said  persons  had  besought  Her  Majesty  to  grant  them 
Her  Royal  Charter,  Her  Majesty  granted  to  the  said  persons,  and  tc 
such  other  as  might  be  members  of  the  said  Company,  and  should  hold 
shares  therein  of  not  less  than  1002.  each,  that  they  should  be  a  body 
politic  and  corporate  by  the  name  of  The  Eastern  Archipelago  Company 
for  the  purposes  before  mentioned,  and  by  that  name  should  sue  and 
be  sued,  but  subject  to  the  directions  and  provisions  in  the  said  charter 
contained.  The  charter  *then  proceeded  to  direct  that  a  court  r^nrn 
of  Directors  should  have  power  to  enter  into  all  contracts,  and  ^ 
to  do  all  acts  which  they  should  consider  necessary  for  the  well  order- 
ing the  affairs  of  the  Corporation,  and  to  execute  all  powers  in  relation 
thereto,  and  to  bind  the  Corporation  as  if  the  same  was  done  by  the 
whole  body,  so  as  the  same  was  done  in  conformity  with  the  charter, 
and  of  the  deed  or  deeds  to  be  thereafter  executed.  The  charter  then 
proceeded  to  provide  for  the  custody  of  the  common  seal,  and  to  autho 
rize  the  purchase  of  land  in  mortmain,  and  proceeded  thus.  <And  We 
do  hereby  further  direct  that  the  sum  of  100,0002.,  at  the  least,  being 
one-half  of  the  aforesaid  capital  of  the  said  Corporation,  shall  be  sub- 
scribed for  within  twelve  calendar  months  from  the  date  of  these  pre- 
sents, and  that  the  sum  of  50,0002.,  at  the  least,  shall  be  paid  up  within 
such  period.'  The  charter  then  proceeded  to  provide  for  the  execution 
of  a  deed  of  settlement,  and  the  deposit  of  a  copy  thereof  with  the 
Board  of  Trade,  and  proceeded  thus.  «And  We  do  hereby  further 
direct  that  the  said  partnership  shall  not  begin  business  until  it  shall 
have  been  certified  to  the  President  of  the  said  Board  of  Trade,  by  at 
least  three  of  the  Directors  of  the  said  Company,  that  at  least  half  of 
their  capital  before-mentioned  had  been  subscribed  for,  and  the  said 
sum  of  50,0002.,  at  the  least,  paid  up;  such  certificate  of  the  said 
Directors  to  be  endorsed  on  the  said  charter.'  The  charter  then 
proceeded  to  provide  for  the  increase  of  the  capital  of  the  Com- 
pany, and  the  borrowing  of  money,  and  proceeds  thus.  <  Provided 
always,  and  we  do  hereby  will  and  declare,  that,  in  case  the 
said  Corporation  shall  fail  to  enter  into  and  execute  such  deed  of 
settlement  as  aforesaid,  and  to  deposit  a  copy  thereof  within  the 
♦period  before  limited  in  that  behalf,  and  subject  as  aforesaid,  or  r^o^Q 
in  case  the  said  Corporation  shall  not  comply  with  any  other  the  ^ 
directions  and  conditions  in  these  Our  letters  patent  contained,  it  shall 
be  lawful  for  Us,  Our  heirs  and  successors,  by  any  writing  under  the 
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great  seal  or  under  the  sign  manual  of  Us,  Our  heirs  or  snccessorfl,  to 
revoke  and  make  void  this  Our  Royal  charter  and  every  clause,  matter 
and  thing  therein  contained,  either  absolutely  or  under  such  terms  and 
conditions  as  We  or  they  shall  think  fit.'  Then  there  follow  provisions 
for  the  revocation  of  the  charter  by  the  Crown,  for  the  dissolution  of 
the  Company  by  their  own  act,  for  the  enrolment  of  the  deed  of  settle- 
ment in  the  Court  of  Chancery,  and  for  the  recognition  of  the  charter 
by  all  Courts  and  persons ;  and  it  proceeds  thus :  <  Provided  always, 
and  We  do  hereby  express  and  declare  that  this  Our  royal  charter  is 
granted  upon  the  express  condition,  that  the  said  partnership  herebj 
incorporated  shall,  at  all  times  during  the  continuance  of  the  said  Cor- 
poration, abide  by  and  conform  to  all  and  every  the  directions  which 
may  be  given  to  the  said  Corporation  by  any  one  of  the  principal  secre- 
taries of  state  of  Us,  Our  heirs  or  successors,  as  regards  the  intercoarse 
and  dealings  by  the  said  Company  with  any  foreign  state  or  power.' 
And  the  charter  concluded  in  requiring  all  Governors,  j(c.,  to  give  full 
force  and  effect  to  the  said  letters  patent.  The  writ  then  proceeds  to 
aver  various  alleged  breaches  of  the  charter,  and,  amongst  others,  that 
the  sum  of  50,0002.  of  the  capital  of  the  Company  had  not  been  paid 
up  within  the  period  of  twelve  calendar  months  from  the  date  of  the 
charter  ;  and  that,  although  the  Company  began  to  trade  upon  a  cer- 

*8601  ^^^^  ^*y'  ^^^'»  ^^^  ^^^^  June,  1849,  yet  at  that  time  *the  50,000t 
-^  had  not  been  paid :  and  nevertheless  it  had  been  certified,  in  the 
manner  directed  by  the  charter,  to  the  President  of  the  Board  of  Trade 
by  the  Directors  of  the  Company,  that  the  sum  of  50,0002.  had  been 
paid ;  whereas,  at  the  time  of  the  making  the  certificate  it  had  not  been 
so  paid,  as  the  Directors  well  knew. 

<<  The  defendants  below  pleaded  several  pleas,  the  isues  upon  which, 
with  the  exception  of  those  upon  the  5th,  10th,  and  ISth  pleas,  were 
found  for  them.  The  5th  plea  traversed  the  averment  that  the  50,000{. 
had  not  been  paid  up ;  the  10th,  the  averment  that  at  the  time  when 
the  Company  began  to  trade  the  50,0002.  had  not  been  paid  up;  and 
the  13th,  the  averment  that  at  the  time  of  the  giving  the  certificate  of 
the  50,0002.  having  been  paid  that  it  had  not  been  so  paid.  There  was 
no  plea  or  traverse  as  to  the  averment  of  the  Directors'  knowledge 
that  this  sum  had  not  been  paid.  The  issues  upon  these  three  pleas 
were  found  for  the  Crown.  A  motion  was  made  on  behalf  of  the  d(^ 
fondants  in  arrest  of  judgment;  and,  after  argument,  the  Court  of 
Queen's  Bench  were  equally  divided  in  opinion.  Mr.  Justice  Erie  aod 
Mr.  Justice  Coleridge  being  in  favour  of  the  defendants,  and  Mr.  Jus- 
tice Wightman  and  the  Chief  Justice  in  favour  of  the  Crown.  Thr 
judgment,  therefore,  was  not  arrested,  but  waa  given  for  the  Crown: 
and  upon  it  the  present  writ  of  error  has  been  brought." 

The  case  was  argued  in  last  faster  term.(a) 

(a)  On  April  SOth  and  May  4th. 
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CrowdeTj  for  the  plaintiffs  in  error,  defendants  below. — The  declara- 
tion is  not  suflCicient,  inasmuch  as  it  contains  no  averment  that  the 
Qaeen  has  bj  any  writing  under  *the  great  seal  or  under  the  r«Q/>i 
sign  manual  revoked  the  letters  patent.  The  necessity  for  doing  ^ 
so  arises  from  the  proviso  in  the  charter.  The  Crown  tells  the  parties 
applying  for  a  charter  that,  if  they  accept  it,  they  must  take  it  subject 
to  a  condition,  such  as  would  not  be  imposed  by  common  law,  and  that 
in  case  that  condition  is  broken  the  charter  shall  be  forfeited :  it  is 
competent  for  the  Crown  to  add  a  qualification,  and  say  it  shall  be  a 
condition  precedent  to  the  enforcement  of  the  forfeiture  that  there  shall 
be  a  writing  under  the  great  seal  or  the  sign  manual.  The  main  ques- 
tion is,  whether  the  intention  appears,  on  the  charter,  to  be  to  attach 
such  a  condition  precedent  to  the  revocation  of  the  charter  for  breach 
of  any  one  of  what  are  called  the  conditions  and  directions.  These 
are  very  numerous,  and  of  very  different  degrees  of  importance.  It 
is  not  therefore  reasonable  that  on  the  breach  of  any  one  of  them  the 
charter  should  be  absolutely  forfeited,  whether  the  breach  go  to  the 
root  of  the  consideration  for  granting  the  charter  or  not.  That  would 
be  a  ground  for  construing  these  to  be  mere  directions,  not  conditions, 
if  this  were  the  deed  of  a  subject,  note  (4)  to  Pordage  v.  Cole,  1  Wms. 
Saund  320  a ;  and  the  reason  is  equally  strong  to  show  that  such  was 
the  intention  of  a  royal  grant.  Again,  the  proviso  for  a  writing  under 
the  sign  manual  is  idle,  if  the  intention  was  that  the  charter  should  be 
avoided  merely  by  breach  of  any  condition.  It  will  be  urged,  against 
this  construction,  that  affirmative  words  cannot  take  away  a  right, 
which  is  no  doubt  a  general  rule ;  but  it  is  a  petitio  principii  to  say  that 
this  is  a  right.  The  analogy  is  to  a  proviso  declaring  a  lease  void  on 
breach  of  condition,  which  only  avoids  it  at  the  option  of  the  lessor ; 
Doe  dem.  *Bryan  v.  Bancks,  4  B.  &  Aid.  401  (E.  C.  L.  R.  vol.  ^^gg^ 
6) ;  to  such  a  condition  as  is  created  by  the  lease,  and  the  en-  ^ 
forcem^nt  of  which  may  be  subject  to  such  terms  as  please  those  who 
create  it ;  not  to  a  common  law  incident.  If  on  the  neglect  to  deliver 
a  copy  of  the  deed  for  one  hour  after  the  day  specified  the  charter  were 
void,  any  subject  might  as  a  matter  of  right  sue  out  a  sci.  fa.  to  can- 
cel it ;  Sir  Oliver  Butler's  Case,  2  Ventr.  344,  Regina  v.  Aires,  10 
Mod.  354.  To  prevent  so  great  a  hardship  seems  to  have  been  the 
object  of  the  proviso.  It  may  be  said  that  an  incident  annexed  by  law 
cannot  be  taken  away,  and  that  the  sci.  fa.  to  repeal  a  charter  or  con- 
dition broken  is  an  incident  in  law.  That  might  be  so  if  this  was  a 
condition  implied  by  law :  but,  being  a  condition  created  by  the  Crown, 
it  may  be  modified  by  the  Crown. 

WilleSy  contra. — On  this  record  it  appears  that  the  Queen  has,  on 
suggestions  by  certain  persons,  created  a  frapchise  not  previously  exist- 
ing, and  granted  it  to  them  on  certain  conditions.  Amongst  other 
conditions  was  one  that,  before  the  grantees  should  exercise  the  fran- 
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chise  by  trading  as  a  corporation,  they  should  pay  up  50,000Z.  and  that 
the  Directors  should  certify  that  fact.  This  condition  was  not  com- 
plied with ;  for  the  50,0002.  was  not  paid  up,  and  the  Company  by  its 
Directors  certified  that  it  was  paid  up,  they  well  knowing  that  it  was 
not;  and  yet  the  Company  carried  on  business  as  a  corporation.  That 
is  not  only  a  breach  of  an  express  and  important  condition  in  the 
charter,  but  it  is  also  an  abuse  of  the  franchise,  and  a  ground  of  for- 
*«fi^l  ^®***^^®  ^^  common  law.  It  is  a  condition  *annexed  by  law  to 
-!  every  royal  grant,  of  whatever  kind,  that  the  consideration  for 
the  grant  shall  be  fulfilled.  To  the  grant  of  a  franchise  there  is  also  a 
condition  annexed  by  law,  that  the  franchise  shall  not  be  abused ;  and 
it  is  an  incident  annexed  by  law  to  the  grant  of  a  franchise  that  on 
such  abuse  the  charter  may  be  avoided  by  sci.  fa. ;  2  Bl.  Com.  153, 
Com.  Dig.  Franchise  (Q.  8),  The  City  of  London  v.  Vanacre,  12  Mo<L 
270,  271.  It  has  been  thought  that,  in  order  to  avoid  a  royal  grant 
for  breach  of  condition,  a  sci.  fa.  is  necessary ;  Peter  v,  Kendal,  6  B. 
&  C.  703  (E.  C.  L.  R.  vol.  18),  2  Dyer,  198  a,  b  (pi.  50) ;  though  the 
practice  always  is  to  treat  a  patent  for  an  invention  as  ipso  facto  void 
on  breach  of  the  condition  to  enrol  a  specification;  but  that  would 
seem  to  be  merely  an  inveterate  error.  But,  whether  indispensable  or 
not,  a  sci.  fa.  to  avoid  a  charter  for  breach  of  condition,  or  for  abuse, 
is  a  legal  incident  attached  to  the  grant ;  and,  even  if  the  grant  in 
express  terms  profess  to  take  away  a  legal  incident,  it  could  not  avail. 
It  would  be  an  attempt  to  do  What  is  against  the  nature  of  the  thing 
and  void,  like  an  agreement  that  goods  taken  in  distress  should  be  irre- 
plevisable ;  Co.  Litt.  145  b ;  or  to  give  (at  common  law)  an  arbitrator 
irrevocable  authority ;  Vynior's  Case,  8  Eep.  81  b,  82  a.  Further,  in 
the  present  case,  it  does  not  appear  to  be  the  intention  of  the  grant  to 
take  away  the  sci.  fa.  All  the  words  in  the  proviso  are  affirmative ; 
and  affirmative  words  are  not  construed  as  intended  to  take  away  what 
is  given  of  common  right,  either  in  an  instrument  between  subject  and 
subject,  or  in  an  Act  of  Parliament ;  Co.  Litt.  205  a,  The  Earl  of  Car- 
digan V.  Armitage,  2  B.  &  C.  197  (E.  C.  L.  B.  vol.  9) ;  much  less  in  a 
*ftfi41  '■^y*^  g^^^*5  which  must  be  construed  favourably  to  the  Crown. 
-*  *The  apparent  object  was  to  give  a  fresh  power  to  the  Crown, 
not  to  take  one  away. 

Crowder  was  heard  in  reply.  Cur.  €idv.  vuU. 

In  the  present  Term  (November  2d)  the  learned  Judges,  not  agreeing 
in  opinion,  delivered  judgment  seriatim. 

Martin,  B.,  after  stating  the  nature  of  the  record  as  above,(a)  pro- 
ceeded as  follows. 

The  facts,  which  appear  on  the  record,  and  upon  which  our  judgment 
is  to  be  given,  are  very  short  and  simple.  The  Crown  granted,  and 
the  defendants  accepted,  the  charter  set  forth  in  the  writ;  and  the  do- 

(a)  Anto,  p.  857  to  p.  860. 
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fendants,  in  breach  of  clear  directions  contained  in  it,  began  business, 
before  60,000Z.  of  the  capital  had  been  paid  up;  and  the  Directors 
falsely  certified,  by  endorsement  on  the  back  of  the  charter,  to  the  Pre- 
sident of  the  Board  of  Trade,  that  this  sum  had'been  paid,  they  know- 
ing at  the  time  that  it  had  not,  and  that  their  certificate  ^as  false. 
The  judgments  of  the  Judges  are  reported  in  Regina  f;.  The  Eastern 
Archipelago  Company,  1  E.  &  B.  824  (E.  C.  L.  R.  vol.  72).  Mr. 
Justice  Erie  and  Mr.  Justice  Coleridge  were  of  opinion  that  the  proviso 
in  the  charter,  which  declared,  in  case  « the  defendants  should  fail  to 
enter  into  and  execute  a  deed  of  settlement,  and  deposit  it  as  directed ; 
or  in  case  they  should  not  comply  with  any  other  of  the  directions  and 
conditions  contained  in  the  letters-patent ;  that  it  should  be  lawful  for 
the  Crown,  by  any  writing  under  the  great  seal  or  under  *the  r*c,/»c 
sign  manual,  to  revoke  and  make  void  the  charter  either  abso-  ^ 
lutely  or  under  such  terms  and  conditions  as  the  Queen  thought  fit,*' 
was  a  condition,  properly  so  called,  and  that  the  provisions,  whereby 
the  Crown  prescribed  that  the  sum  of  50,000Z.  should  be  paid  up  with- 
in twelve  months  from  the  date  of  the  charter,  and  that  the  defendants 
should  not  begin  business  until  it  had  been  certified  to  the  President 
of  the  Board  of  Trade  that  it  had  been  paid,  were  directory  only,  and 
not  of  themselves  conditions ;  and  that,  in  order  to  avoid  the  charter 
and  subject  it  to  be  annulled  and  cancelled  by  the  judgment  of  a  Court 
of  Law,  it  was  necessary  that  the  Crown  should,  by  writing  under  the 
great  seal  or  sign  manual,  declare  the  charter  to  be  void ;  and,  inas- 
much as  it  was  not  averred  in  the  writ  that  the  Crown  had  so  done,  the 
judgment  ought  to  be  arrested. 

On  the  other  hand  Mr.  Justice  Wightman  and  the  Chief  Justice  were 
of  opinion  that  these  two  matters,  which  were  called  directions,  were 
in  legal  construction  conditions ;  and  that  the  proviso  above  mentioned 
was  cumulative,  and  added  to  the  power  of  the  Crown  by  enabling  it, 
upon  a  breach,  at  once,  of  its  own  mere  motion,  to  declare  the  charter 
void,  without  the  necessity  of  issuing  any  scire  facias,  and  thereon 
obtaining  the  judgment  of  a  Court  of  Law :  and  it  seems  to  have  been 
thought  that,  even  supposing  it  was  essential  that  the  will  of  the  Crown 
to  avoid  the  charter  should  be  shown  to  exist,  it  was  sufficiently  so 
shown,  inasmuch  as  the  scire  facias  could  not  have  issued  without  the 
fiat  of  the  Attorney-General.  In  the  argument  before  us  it  was  strongly 
urged  on  behalf  of  the  Company,  the  plaintiffs  in  error,  that  the  several 
matters  so  directed  to  be  done  could  not  of  themselves  be  considered 
conditions.  It  '''was  alleged,  and,  as  it  seems  to  me,  with  truth, 
that  no  case  or  authority  was  cited  on  the  part  of  the  Crown  to 
show  that  in  grants  by  the  Crown  clauses  so  worded  had  ever  been  so 
construed ;  and  that,  by  the  application  of  the  maxim  «  Expressio  facit 
cessare  tacitum,"  it  was  proved  conclusively  by  the  proviso,  which  pro- 
vided for  the  revoking  of  the  charter  by  the  C'^own  either  absolutely 
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or  upon  terms,  that  the  preceding  clauses  of  themselves  could  not  pos- 
sibly be  deemed  conditions.  It  was  contended  that  such  a  construction 
would  be  utterly  inconsistent  with  this  proviso,  and  that  the  charter 
itself,  which  contained  another  condition  properly  so  called,  viz.  that 
for  the  conformity  by  the  Company  to  the  dii-ection  of  a  Secretary  of 
State  as  regarded  their  intercourse  and  dealing  with  foreign  powers, 
proved  that  the  directory  clauses  were  not  conditions  or  intended  to  be 
so :  and  it  was  also  very  strongly  urged  that  to  hold  these  directions 
to  be  conditions  would  be  a  most  violent  and  unjust  construction  of 
the  Crown's  grant ;  and  that  the  true  mode  of  construing  such  a  grant 
is  to  take  it  in  its  usual  and  ordinary  meaning,  and  according  to  the 
intent  of  the  Crown  as  appears  by  the  words  of  the  charter;  and 
The  Case  of  Alton  Woods,  1  Bep.  40  b,  was  cited  in  support  of  this 
view  of  the  case.  It  was  also  contended  that  the  fiat  of  the  Attorney- 
General  for  the  issuing  of  the  writ  of  scire  facias  was  not  equivalent 
to  a  writing  under  the  great  seal  or  under  the  sign  manual,  or  any 
evidence  that  such  writing  had  issued,  or  indeed  any  evidence  of  the 
Queen's  will  at  all:  that  it  was  true  that  a  scire  facias  could  not 
properly  be  issued  out  of  the  ofiSce  without  the  Attorney-General's 
*ftfi7l  *^**'  ^^*®  ^*)  ^^  Underbill  v.  Devereux,  2  Wms.  Saund.  72  u; 
-'  so  neither  could  a  writ  of  error  in  criminal  cases  without  a  simi- 
lar fiat :  but  it  was  urged  that  the  necessity  for  this  fiat  has  nothing  to 
do  with  the  will  of  the  Crown,  but  was  merely  a  provision  to  prevent 
frivolous  and  vexatious  writs  of  scire  facias  or  of  error,  and  that,  when 
reasonable  cause  existed,  both  those  writs  were  of  right.  This  view  of 
the  nature  of  the  Attorney-General's  fiat  seems  tp  me  to  be  in  accord- 
ance with  what  is  stated  in  4  Blac.  Com.  page  392,  where  it  is  said 
that  writs  of  error  in  criminal  cases  «  are  not  to  be  allowed  of  course, 
but  on  sufficient  probable  cause  shown  to  the  Attorney-General ;  and 
then  they  are  understood  to  be  grantable  of  common  right,  and  ex  debito 
justitisB."  So  also,  in  Bex  v.  Wilkes,  4  Burr.  2527,  2550,  Lord  Mans- 
field explains  that  a  writ  of  error  in  a  criminal  case  cann.ot  issue  with- 
out the  fiat  of  the  Attorney-General,  who  always  examines  whether  it 
be  sought  merely  for  delay  or  upon  a  probable  error :  and  he  stated 
the  meaning  of  the  ten  Judges  in  Begina  v.  Paty,  2  Salk.  503^  to  be, 
that  the  writ  was  not  a  writ  of  course,  but  that  when  there  was  probable 
error  it  ought  not  to  be  denied.  And  this  is  in  precise  conformity  with 
what  is  said  in  Sir  Oliver  Butler's  Case,  2  Vent.  844,  in  respect  of  the 
writ  of  scire  facias  to  repeal  a  patent :  viz.  that,  where  a  patent  is 
granted  to  the  prejudice  of  the  subject,  the  King  is  of  right  to  permit 
him  upon  his  petition  to  use  his  (The  King's)  name,  for  the  repeal  of 
it,  in  a  scire  facias  at  the  King's  suit.  The  issuing  of  writs  of  Manda- 
mus and  Quo  Warranto  by  the  Court  of  Queen's  Bench  seems  also 
analogous ;  these  writs  are  not  issuable  of  course ;  that  is,  an  individual 
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cannot  go  to  the  oflSce  and  demand  *them ;  he  must  first  show  ri^nf^r* 
to  the  Court  reasonable  cause  for  their  issuing :  but  upon  show-  ^ 
ing  such  cause,  the  Court  is  bound  bj  the  law  to  grant  them ;  and  they 
are  ex  debito  justiti»,  in  the  sense  that  the  Court  would  act  contrary 
to  lajf,  if,  under  such  circumstances,  it  refused  to  permit  them  to  issue. 
It  was  therefore  contended  that  the  issuing  of  the  fiat,  by  the  Attorney- 
General,  amounted  to  nothing  more  than  intimating  his  opinion  that 
the  writ  of  scire  facias  was  not  for  purposes  of  vexation  or  oppression, 
but  bonfi  fide,  and  in  order  to  obtain  the  decision  of  a  court  of  law  upon 
a  real  question  in  controversy.     It  was  also  urged  that  there  was  no 
difficulty  in  the  construing  of  the  charter  if  the  provisions  in  question 
were  deemed  to  be  directory  only ;  and  that  it  would  be  a  very  harsh 
construction  of  a  charter  of  the  Crown,  to  hold  that,  although  all  pos- 
sible care  had  been  taken  to  comply  with  its  provisions,  and  the  Direc- 
tors had  every  reason  to  believe  that  the  50,0002.  was  paid  up  when 
they  began  to  trade,  yet,  if,  by  an  unavoidable  and  unexpected  accident, 
a  small  sum  was  deficient,  that  therefore  the  charter  was  wholly  void ; 
and   again,   if   the   directors,   honestly  believing    that    the   60,OOOZ. 
had  been   paid  up,  had  with  perfect  bona  fides  given  a  certificate 
to  this  effect,  when  through  an  accident  a  trifling  deficiency  to  the 
extent   even  of  a  single   farthing   existed,  then,  if  these   provisions 
were  really  conditions,  the  charter  was  gone,  whilst,  if  the  ordinary 
natural  construction  was  given  to  the  charter,  these  provisions  would 
be  considered  to  be  directory  only :  and,  although  the  Queen  might, 
if  she  thought  fit,  give  to  them   the  effect  of  conditions,   and,   by 
reason  of  the  non-compliance  with  them,  by  writing  under  the  great 
seal   or   the   sign   manual    revoke   the    charter    and    make   it   void, 
♦nevertheless  the  mere  non-compliance  of  itself  would  not  have 
this  effect :  and  that  by  this  construction  the  Crown  would  at 
once  keep  in  its  own  hands  the  means  of  enforcing  obedience  to  the 
charter,  and  at  the  same  time  prevent  the  destruction  of  it  by  reason 
of  slight  and  unintentional  deviations  from  it.     If  I  thought  that  the 
decision  of  the  case  depended  upon  the  correctness  of  the  argument  to 
which  I  have  just  referred,  I  would  be  very  strongly  inclined  to  concur 
in  it.     But  a  view  of  the  case  which,  so  far  as  I  can  collect,  was  not 
under  the  consideration  of  the  Court  of  Queen's  Bench  at  all,  has  been 
submitted  to  us,  viz.  that,  quite  independent  of  the  peculiar  wording 
of  the  charter,  and  whether  the  provisions  contained  in  it  be  directions 
or  conditions,  there  appeared  upon  the  record  that  there  has  been  such 
an  abuse  and  misuser  of  the  privileges  conferred  by  the  charter  as 
entitled  the  Crown  to  have  it  annulled;   and  the  argument  of  the 
learned  counsel  on  behalf  of  the  Crown  has  satisfied  me  that  this  is  the 
correct  legal  conclusion  upon  the  facts  appearing  upon  the  record.     I 
find  it  laid  down  that  a  corporation  may  be  dissolved  for  either  of  these 
two  causes,  misuser  or  abuse ;  and  that  there  is  a  tacit  or  implied  con- 


[*869 


869  EASTERN  ARCHIPELAGO  CO.  v.  THE  QUEEN.    M.  T.  1852. 


dition  annexed  to  all  such  grants  as  the  present,  that  they  shall  not  be 
misused  or  abused,  and  that,  if  they  be,  the  charter  or  franchise  is 
forfeited.  In  Rex  v.  The  City  of  London,  Skinner,  310,  Lord  Holt 
lays  down,  in  regard  to  a  corporation  or  a  body  politic  to  which  a  trast 
is  annexed,  that  any  maladministration  of  it  is  a  cause  of  forfeiture, 
and  that  it  may  therefore  be  dissolved ;  and  again,  in  The  City  of  London 
*ft701  ^'  ^^^^^^®j  ^2  Mod.  271,  the  same  eminent  Judge  states  *that  all 

^  franchises  are  granted  upon  condition  that  they  shall  be  duly 
executed  according  to  the  grant,  and  if  the  parties  to  whom  they  are 
granted  neglect  to  perform  the  terms  of  the  patent  it  may  be  repealed 
by  scire  facias.  In  Comyn's  Digest,  title  Franchise  (G.  3),  it  is  stated 
that  a  franchise  or  a  corporation  may  be  forfeited  by  breach  of  the  trust 
upon  which  they  were  granted  and  perversion  of  the  end  of  the  grant 
or  institution ;  and  Mr.  Justice  Blackstone  in  his  Commentaries,  vol. 
1,  p.  485,  lays  it  down  that  a  charter  is  forfeited  by  abuse  of  its  fran- 
chises ;  "  in  which  case  the  law  judges  that  the  body  politic  has  broken 
the  condition  upon  which  it  was  incorporated,  and  thereupon  the  incor- 
poration is  void."  It  seems  to  me  that  this  is  the  consequence  which 
the  law  attaches  to  misuser  or  abuse  of  a  charter,  and  that  the  Crown 
could  not  legally  grant  a  charter  with  a  proviso  that,  in  the  event  of  a 
misuser  or  abuse,  it  should  be  reserved  to  the  Crown,  of  itself  only,  to 
revoke  or  make  void  the  grant  either  absolutely  or  upon  terms.  In  my 
judgment,  the  law  intervenes  upon  the  misuser  or  abuse  of  a  charter, 
and  that  it  therefore  becomes  voidable,  and  that  the  Crown  has  no 
power  to  intercept  the  operation  of  the  law  upon  it.  Slight  deviations 
from  the  provisions  of  a  charter  would  not  necessarily  be  either  an 
abuse  or  a  misuser  of  it,  and  would  therefore  be  no  ground  for  it5 
annulment,  although  it  would  be  competent  for  the  Grown,  by  apt 
words,  to  make  the  continuance  of  the  charter  conditional  upon  the 
strict  and  literal  performance  of  them.  The  authorities  to  which  I 
have  referred  have  satisfied  me  that,  quite  independent  of  the  question 
whether  the  provisions  in  the  charter  be  in  the  nature  of  directions  or 
*ft7n  c<^^^'^^^^8  properly  so  called,  if  there  has  been  a  *misuser  or 

-*  abuse  of  it,  it  thereby  becomes  subject  to  be  annulled  by  the 
judgment  of  a  competent  Court  of  Law ;  and  that  the  real  question  in 
the  present  case  is,  Does  there  or  not  appear  on  the  record  that  there 
was  such  conduct  on  the  part  of  the  Directors  (being  the  managing 
body  of  the  Company)  as  amounted  to  a  misuser  or  abuse  of  the 
charter  ?  And,  after  the  best  consideration  I  can  give  to  the  question, 
I  think  it  does  so  appear. 

The  charter  was  for  the  purpose  of  enabling  a  Corporation  to  trade : 
and  it  provided  that,  before  any  trading  was  commenced,  50,000Z.  of  the 
capital  should  be  paid  up,  and  a  certificate  to  that  efiect  delivered  by 
the  Directors  to  the  President  of  the  Board  of  Trade.  These  provisions 
were,  in  my  opinion,  of  the  utmost  importance.    The  actual  payment  of 
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80  large  a  sum  as  50,000Z.  was  eminently  calculated  to  prove  the  honesty 
and  bona  fides  of  the  enterprise,  and  to  justify  the  Crown  in  granting  to 
certain  individuals  the  extremely  valuable  privilege  of  trading  with  a 
limited  responsibility,  thereby  conferring  upon  them  a  very  considerable 
advantage  over  the  others  of  Her  subjects,  who  might  engage  in  the 
same  trade.  It  would  also  aiford  to  persons,  entering  into  contracts  and 
doing  business  with  the  Company,  a  present  and  tangible  fund  for  the 
performance  of  its  engagements :  and  the  certificate  to  the  Board  of 
Trade  would  naturally  satisfy  every  one  that  this  sum  had  been  really 
paid  up.  Now  the  record  shows,  not  merely  that  this  sum  was  not  paid 
when  the  Coxppany  began  to  trade,  but  that  the  Directors  knowingly 
delivered  to  the  President  of  the  Board  of  Trade  a  false  certificate  that 
it  had  been  so  paid.  In  my  opinion,  such  conduct  amounted  to  a  gross 
abuse  and  misuser  of  the  privileges  conferred  by  the  charter,  and 
*that,  quite  independent  of  the  form  of  language  in  which  it  is 
framed,  the  Corporation,  so  conducting  itself  by  its  governing  body, 
forfeited  the  franchise  conferred  upon  them.  It  was  a  proceeding  in 
direct  defiance  of  the  provisions  of  the  charter,  accompanied  by  a  wilful 
false  statement  to  the  President  of  the  Board  of  Trade,  in  regard  to  a 
matter  which  the  charter  required  to  be  stated  with  truth.  I  have  had 
some  doubt  whether  the  misuser  or  abuse  should  not  have  been  distinctly 
or  in  terms  averred  in  the  writ  as  such :  but,  after  much  consideration,  I 
am  satisfied  that  this  is  a  matter  of  law  to  be  taken  judicial  notice  of  by 
the  Court :  and,  as  it  appears  upon  the  record  that  the  Company  com- 
menced trading  without  50,000Z.  being  paid  up,  and  that  the  Directors 
falsely,  to  their  own  knowledge,  certified  to  the  President  of  the  Board 
of  Trade  that  it  had  been  paid,  I  think  I  am  bound  to  take  judicial 
notice  of  these  facts ;  and  they,  in  my  judgment,  constitute  such  an 
abuse  and  misuser  of  the  charter  in  point  of  law  as  entitle  the  Crown  to 
have  it  declared  forfeited,  and  repealed  by  scire  facias. 

For  these  reasons  I  am  of  opinion  that  the  Crown  is  entitled  to  the 
judgment  of  this  Court,  and  that  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  affirmed. 

Talfourd,  J. — Two  principal  questions  are  raised  in  this  case.  First : 
whether  the  directions  in  the  charter  granted  to  the  defendants,  that  the 
sum  of  50,0007.  at  the  least  shall  be  paid  up  within  twelve  calendar 
months,  and  that  the  Company  shall  not  begin  business  until  three  of 
the  Directors  shall  have  certified  to  the  President  of  the  Board  of 
Trade  that  one-half  of  the  capital  *has  been  subscribed  for,  and  r:,cQ7o 
50,000?.  at  the  least  paid  up,  which  are  alleged  to  have  been  ^ 
disobeyed  by  the  commencement  of  business  by  the  Corporation  before 
the  payment  of  the  stipulated  sum,  and  by  a  certificate  of  the  Directors 
certifying,  with  conscious  falsehood,  that  such  payment  had  been  made, 
are  conditions  on  the  breach  of  which  a  scire  facias  would  lie,  if  the 
charter  contained  no  express  proviso  for  its  avoidance  on  such  violation. 
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And,  secondly :  if  they  are  such  conditions,  whether  the  right  of  the 
Crown,  to  avoid  the  charter  by  the  prerogative  writ  of  scire  facias,  is, 
by  virtue  of  the  proviso  enabling  Her  Majesty  to  revoke  the  charter 
by  writ  under  the  great  seal  or  sign  manual  for  non-compliance  with 
any  of  the  conditions  expressed  on  it,  is  suspended  until  after  revocation 
by  such  summary  proceeding.  I  think  the  directions,  which  have  been 
so  violated,  are  conditions  in  respect  of  which  scire  facias  may  be 
brought  in  the  ordinary  way,  by  a  relator  with  the  sanction  of  the 
Attorney-Generars  fiat,  and  that  the  special  power  of  revocation  does 
not  suspend  that  constitutional  remedy ;  and  that,  consequently,  the 
present  declaration  is  good  without  alleging  a  special  revocation  by  the 
Crown.  The  answer  in  the  affirmative  to  the  first  of  these  questions 
seems  scarcely  to  be  disputed  by  the  learned  Judges  who,  in  the  Court 
below,  expressed  opinions  favourable  to  the  motion  in  arrest  of  judg- 
ment :  and  the  elaborate  argument  of  Mr.  Justice  Coleridge  proceeds 
on  the  concession  that  the  directions  are  in  the  nature  of  conditions, 
for  breach  of  which  in  the  absence  of  special  provision  a  scire  facias 
might  be  supported ;  and,  when  regard  is  had  to  the  language  of  the 
grant,  « subject  to  the  directions  and  provisions  in  Our  Royal  charter 
*ft7Al  <^o^^^^^^^"  *^^  *^^  *^  *^®  language  of  the  *proviso  relied  on 
-'  by  the  defendants,  purporting  that  the  special  power  of  revoca- 
tion may  be  applied  to  the  breach  «  of  the  directions  and  conditions  in 
the  charter  containedj*'  it  seems  to  be  clear  that  such  interpretation  is 
right.  If  so,  the  whole  case  resolves  itself  into  the  question  whether 
the  special  power  of  summary  revocation  must  be  exercised,  before  a 
scire  facias  can  be  maintained  for  the  breaches  alleged  in  the  declaration 
and  found  by  the  jury.  This  question  involves  the  consideration  whe- 
ther, supposing  such  intention  to  be  manifested  by  the  proviso,  it  is  a 
purpose  which  it  is  competent  for  the  Crown  to  effectuate,  or  whether 
the  attempt  would  not  be  beyond  the  legitimate  exercise  of  the  prero- 
gative, involving  a  partial  resignation  of  powers  which  are,  in  truth, 
protection  of  the  rights  of  the  subject,  though  having  the  name  of 
«<  prerogative,"  and  substituting  for  the  constitutional  power  so  relin- 
quished a  novel  species  of  arbitrary  discretion.  But  it  is  not  necessary, 
in  the  view  I  take  of  the  case,  to  determine  whether  the  maxim,  Non 
potuerit  Rex  gratiam  facere  cum  injuri&  et  damno  aliorum  (8  Inst.  236), 
applies  to  the  discretion  supposed  to  be  assumed  by  the  Crown  in  this 
charter :  it  is  sufficient  for  the  argument  to  contend  that  a  new  restric- 
tion on  the  ancient  remedy  by  scire  facias,  beyond  that  implied  in  the 
necessity  for  the  Attorney-General's  fiat,  cannot  be  implied  from 
doubtful  words,  but  should,  at  least,  be  clearly  and  unequivocally 
expressed.  The  conditions  which  in  this  case  were  broken  relate  tu 
rights  and  liabilities  of  public  import ;  conditions  directly  affecting  the 
rights  of  parties  who  might  deal  with  the  Company  in  their  corporate 
capacity,  on  the  faith  of  their  having  in  hand  at  the  time  of  their  com- 
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mencing  business  the  subscribed  capital  of  50,000Z.,  and  on  the  truth 
of  the  *certificate,  which,  being  made  "sufiicient  evidence"  of  r-^^Q^r 
the  fact  certified,  directly  aiTects  strangers  by  its  falsehood.  *- 
Can  it  be  implied  that  the  Crown  intended  to  deprive  parties  who  might 
be   seriously  aggrieved  by  such  wilful  misconduct  of  their  remedy, 
because  it  has  sought,  perhaps  inconsistently  and  ineffectually,  to  secure 
to  itself  a  more  summary  means  of  redress  ?     In  considering  the  effect 
of  the  conduct  of  the  Directors  in  certifying  falsely  to  the  Crown,  I 
regard  the  commencement  of  business  without  a  true  certificate  as  a 
breach  of  the  express  condition,  not  as  an  independent  abuse  of  the 
franchise.     "To  certify"  must,  I  apprehend,  mean  to  certify  truly: 
and  therefore  I  do  not  found  my  opinion  on  the  position  which,  if  the 
charter  were  silent  on  the  subject  of  the  certificate,  I  should  maintain, 
that  the  falsehood  of  the  certificate  was  in  itself  an  abuse  of  the  fran- 
chise, which  would  work  a  forfeiture  of  the  charter.    It  is  said  that  the 
proviso  for  revocation  will  be  incapable  of  effectual  operation  unless  it 
be  construed  as  rendering  the  special  act  of  the  Crown  a  condition  pre- 
cedent to  the  subject's  remedy,  and  that,  being  bound  if  possible  so  to 
construe  the  charter  as  to  give  effect  to  every  word  of  it,  we  ought  to 
read  a  proviso,  apparently  subjecting  the  grantees  to  a  peculiar  liability^. 
as  extending  to  them  immunity  and  protection.    It  is  no  doubt  difficult 
to  find  any  sensible  interpretation  for  that  part  of  the  proviso  which 
enables  the  Crown  to  revoke  on  conditions;  for  this  seems  almost  to 
amount  to  a  contradiction  in  terms ;  but  the  difficulty  will  be  rather 
increased  than  removed  by  holding  that  the  scire  facias  is  suspended. 
It  may  also  be  difficult  to  determine  what  the  precise  effect  of  a  special 
revocation  by  the  Crown  would  be ;  whether  it  might  or  might  not  be 
pleaded  by  *the  subject  in  a  proceeding  by  the  Corporation  still  r^co^/^ 
assuming  to  act :  but  it  may  well  be  that  those  difficulties  were  ^ 
not  foreseen,  and  that  the  object  was  to  give  a  summary  power  to  the 
Crown,  consistent  with  the  ordinary  rules  of  law  and  practice,  without 
intending   to   abolish  or  suspend   the   ordinary  prerogative   remedy. 
Those  difficulties  may  be  met  by  the  suggestion  of  absurdities  which 
wonld  arise  in  the  enforcement  of  the  special  proviso ;  but,  as  the  diffi- 
cnlties  arising  from  either  construction  have  been  fully  considered  by 
the  Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  whose  judgment 
I  have  had  the  advantage  of  reading,  I  prefer  referring  to  his  argu- 
ments, as  he  will  state  them,  to  anticipating  them  in  less  appropriate 
language. 

liet  it  however  be  assumed  that  the  arguments  for  the  convenience 
of  the  construction  of  the  defendants  predominate  ever  so  greatly  over 
those  which  can  be  suggested  for  the  prosecution :  I  still  hold  the  con- 
viction that  they  do  not  justify  that  violence  to  language  which  the 
argument  for  the  defendants  requires.  The  rule,  that  we  must,  if  possi- 
ble, give  effect  to  all  the  words  of  a  statute,  charter  or  deed,  does  not 
VOL.  n.— 67  2Y 
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extend  to  the  introduction  of  words  which  are  not  contained  in  it,  so  as 
to  change  a  proposition  to  its  converse.  In  order  to  sustain  that  argu- 
ment, we  must  construe  the  proviso  as  if,  instead  of  merely  empoweriog 
the  Crown  to  revoke  in  certain  modes  for  certain  conditions  broken,  it 
had  run  thus  :  "  Provided  always  and  We  do  hereby  will  and  declare 
that,  notmthstanding  the  said  Corporation  shall  fail  to  enter  into  and 
execute  such  deed  of  settlement  as  aforesaid,  and  to  deposit  a  copj 
thereof  within  the  period  before  limited  in  that  behalf,  and  subject  u 
^j^^^,  aforesaid,  and  notwithstanding  the  said  Corporation  shall  *fail  to 
-"  comply  with  any  other  the  directions  and  conditions  in  these  Oar 
letters  patent  contained,  yet  these  Our  letters  patent  shall  remain  in 
full  force,  vigour,  and  effect,  in  no  manner  annulled  by  any  such  disobe- 
dience, unless  We,  Our  heirs  and  successors,  shall,  by  some  writing  under 
the  great  seal  or  sign  manual  revoke  and  annul  this  Our  royal  charter, 
which  it  shall  be  lawful  for  Us  to  do,  either  absolutely  or  on  such  terms 
and  conditions  as  we  shall  think  fit."  If  the  argument  for  the  defendants 
concedes  that  without  the  proviso  the  scire  facias  would  lie  for  the  con- 
ditions broken,  it  must  go  the  full  length  of  contending  that  the  proviso  I 
have  supposed  is  implied  in  the  proviso  of  the  charter ;  and  I  am  aware  of 
no  authority  in  which  the  maxim  of  construction,  requiring  effect  if 
possible  to  be  given  to  every  part  of  a  charter  or  instrument,  has  ever 
been  held  to  work  such  a  transformation  as  this.  It  is  a  possible  thing 
that  words  should  be  without  meaning,  or  that  their  meaning  should  be 
too  deep  for  judicial  acuteness  to  fathom  :  but  it  does  not  follow  that 
therefore  a  Court  is  at  liberty  to  introduce  new  and  different  language, 
in  order  that  something  which  is  not  expressed  may  be  reasonably  con- 
strued. 

I  therefore  think  the  declaration  sufficient  without  alleging  a  revoca 
tion  by  the  great  seal  or  sign  manual ;  and  that  the  judgment  of  the 
Court  of  Queen's  Bench  should  be  affirmed. 

Williams,  J. — The  circumstances  of  this  case,  and  the  points  on 
which  the  decision  of  it  ought  to  depend,  have  been  so  fully  and  clearly 
explained  in  the  judgments  of  the  Judges  of  the  Court  of  Queen's 
Bench,  that  I  do  not  propose  to  make  any  further  statement  of 
^RlRl  *^^^^'  ^  ^^^^^  ^^^^  assume  that  the  directions  in  the  charter  is 
■'  question  are  in  effect  conditions,  for  the  breach  of  which  the 
charter  would  have  been  forfeited  and  this  proceeding  by  scire  facias 
would  beyond  all  controversy  be  sustainable,  supposing  the  charter  did 
not  contain  any  proviso;  because  on  this  point  I  believe  the  Judges  of 
this  Court  are,  and  always  have  been,  unanimous.  The  only  question 
which  I  shall  consider  is.  Whether  the  ordinary  proceedings  by  scire 
facias  are  in  any  way  controlled  or  qualified  by  the  introduction  of  the 
proviso :  and  I  am  of  opinion  that  they  are  not. 

It  is  contended,  in  support  of  the  writ  of  error,  that  they  are  con- 
trolled by  the  proviso,  to  this  extent,  viz.  that  they  are  not  sustainable 
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at  all,  either  by  the  Crown  itself,  or  by  a  subject  authorized  by  the 
fiat  of  the  Attorney-General,  unless  they  have  been  preceded  by  a  revo- 
cation of  the  charter,  under  the  great  seal  or  the  sign  manual  of  the 
Queen.     It  is  unnecessary  to  give  any  opinion  whether  the  Crown  has 
the  power,  after  having  deemed  it  proper  to  insert  a  condition  in  a 
charter,  to  superadd  a  reservation  that  a  breach  of  that  condition  shall 
not  be  followed  by  its  legal  consequences ;  one  of  which  is  that  the 
charter  may  be  repealed  in  the  ordinary  course  of  law  by  scire  facias ; 
it  is  enough  to  say  that  I  think  such  a  reservation,  if  it  be  legal,  can- 
not be  created,  unless  by  express  words  or  necessary  implication,  and 
cannot  arise  on  mere  surmise  or  conjecture.  Now  it  cannot  be  argued  that 
the  charter  contains  any  express  reservation  of  this  kind :  and  therefore  the 
only  question  is,  whether  it  must  necessarily  be  implied.  There  are  three 
main  grounds  on  which  it  has  been  contended  that  such  necessary  implica- 
tion arises.   First :  it  is  contended  that  the  legal  maxim*<  expressio  unius 
♦est  exclusio  alterius"  (or,  as  it  is  sometimes  worded,  «  expres-  f-»«,yQ 
sum  facit  cessare  tacitum**)  applies,  for  that  the  express  declara-  ^ 
tion  in  the  proviso,  that,  in  case  of  non-compliance  with  the  conditions, 
the  Crown  may  revoke  and  make  void  the  charter  under  the  great  seal 
or' sign  manual,  excludes  every  other  mode  of  revocation  or  annulment ; 
but  this  maxim  of  law  is  by  no  means  of  universal  or  conclusive  appli- 
cation.    For  example :  it  is  a  familiar  doctrine  that,  though,  where  a 
statute  makes  unlawful  that  which  was  lawful  before  and  appoints  a 
specific  remedy,  that  remedy  must  be  pursued  and  no  other,  yet,  where 
an  oiTence  was  antecedently  punishable  by  a  common  law  proceeding  as 
by  indictment,  and  a  statute  prescribes  a  particular  remedy  in  case  of 
disobedience,  that  such  particular  remedy  is  cumulative^  and  proceed- 
ings may  be  had  either  at  common  law  or  under  the  statute.     Accord- 
ingly, if  the  intention  of  the  proviso  were  to  give  a  remedy  in  addition 
to  that  by  way  of  scire  facias,  it  is  plain  that  the  maxim  would  be  inap- 
plicable, just  as  in  the  common  case  of  the  proviso  for  revocation  in 
letters-patent  for  inventions.     It  is  however  contended,  secondly :  that 
the  proviso  cannot  operate  as  a  remedy  in  addition  to  that  by  way  of 
scire  facias,  and  therefore  that  it  cannot  operate  at  all,  unless  as  a  con- 
dition precedent  to  that  remedy.     The  proviso,  I  concede,  is  so  worded 
that  a  revocation  by  writing  under  the  great  seal  or  sign  manual  of  the/' 
Queen  would  be  ineffectual  per  se,  notwithstanding  the  writing  affirmed 
that  the  Corporation  had  failed  to  comply  with  the  conditions,  and 
explicitly  stated  in  what  that  non-compliance  consisted.     It  would,  I 
admit,  be  necessary,  in  order  to  make  the  revocation  by  the  Grown 
operative,  to  prove  the  truth  of  the  matters  so  affirmed  and  r^nr^r^ 
♦alleged.     And  I  will  not  dispute  (though  I  think  the  point  by  ^ 
no  means  clear)  that  the  non-compliance  with  the  conditions  might  be 
relied  on,  without  a  scire  facias,  as  a  forfeiture,  in  any  action  in  which 
the  validity  of  the  charter  was  contested,  although  such  a  revocation 
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by  the  GroT^n  had  not  taken  place,  equally  as  if  it  had.  Bat  I  deny 
it  to  be  a  necessary  inference,  from  the  fact  that  the  proviso  \b  so 
framed  that  it  cannot  operate  as  an  additional  remedy,  that  it  was  not 
intended  so  to  operate.  I  cannot  believe  that  it  was  really  meant  that 
the  Grown  was  to  inquire  and  deliberate  whether  the  conditions  had 
been  broken,  and,  after  such  inquiry  and  deliberation,  to  affinn  (if  it 
were  deemed  just  to  do  so)  that  such  a  breach  had  occurred,  and  to 
revoke  the  charter  under  the  great  seal,  and  that  afterwards,  by  reason 
of  a  jury  not  being  satisfied  that  the  Sovereign's  affirmation  was  true, 
that  affirmation  should  be  set  at  nought,  and  the  solemn  act  of  reyoca- 
tion  under  the  great  seal  be  regarded  as  a  nullity.  This  supposition  is 
so  improbable,  that  I  think  it  justifiable  to  believe  that  the  real  inten- 
tion was  that  the  act  of  revocation  by  the  Queen  should  operate  as  an 
additional  remedy,  though  that  intention  may  have  been  marred  in 
effect  by  the  inconsiderate  mode  in  which  the  proviso  has  been  penned. 
The  third  and  remaining  argument,  in  support  of  the  writ  of  error,  is 
founded  on  the  circumstance  that  the  proviso  confers  on  the  Crovn 
authority,  in  case  of  a  breach  of  condition,  to  revoke  and  make  void 
the  charter,  either  absolutely  or  under  9uch  terms  and  conditiom  as 
the  Grown  shall  think  fit.  And  it  is  contended  that  the  Crown  would, 
in  effect,  be  deprived  of  this  discretion,  if  the  subject  might  repeal  the 
*ftftl  1  ^''^*^^*®'  absolutely,  by  proceeding  in  scire  facias,  for  a  bread  of 
-*  ^condition  of  such  a  venial  nature  that  the  Grown  might  think  it 
fit  to  revoke  only  on  certain  terms  and  conditions.  But  it  seems  to 
me  that  such  discretion  is  conferred  on  the  Grown  by  the  proviso  in 
words  only,  and  not  in  reality.  For  no  other  mode  of  revocation  woold, 
as  it  seems  to  me,  be  practicable  but  an  absolute  one :  I  confess  that  I 
am  unable  to  understand  what  is  meant  by  a  <<  revocation  on  terms  and 
conditions,"  or  in  what  other  mode  the  charter  could  be  modified  than 
by  granting  a  new  one.  This  obscurity  appears  to  me  to  afford  another 
proof  that  the  proviso  was  drawn  by  some  one  who  had  not  duly  con- 
sidered the  subject  of  it,  and  another  reason  for  denying  that  from  the 
terms  of  it  such  reservation  as  is  suggested  must  necessarily  be  im- 
plied. I  may  add  that  such  an  implication  would  be  in  violation  of  the 
established  general  rule  that  affirmative  words  shall  not  have  a  negatire 
operation.  For  these  reasons  I  am  of  opinion  that  the  judgment  ehonld 
be  affirmed. 

Platt,  B. — ^In  this  case  a  writ  of  scire  facias  issued  for  the  repeal 
of  letters  patent  granted  by  the  Grown  to  John  Melville,  Philip 
Anstruther  and  others,  authorizing  the  incorporation  of  The  Eastern 
Archipelago  Gompany.  The  letters  patent  were  dated  the  17th  Jane, 
in  the  11th  year  of  the  reign  of  Queen  Victoria,  and  granted  ^^iuiject 
to  the  directions  and  provisions  therein  contained."  One  of  the  direc- 
tions  was  that  the  sum  of  100,0002.,  being  half  the  amount  of  the  capi* 
tal,  should  be  subscribed  for  within  twelve  months  from  the  date  of  the 
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letters  patent;   anotber,  that  the  sum  of  50,0002.  should  be  paid  up 
within  the  same  period ;  another,  that  the  said  partnership  should  not 
begin  business  until  it  should  ♦have  been  certified  to  the  Presi-  r^ooo 
dent  of  the  Board  of  Trade,  by  at  least  three  of  the  Directors  ^ 
of  the  Company,  that  at  least  one-half  of  the  capital  had  been  subscribed 
for,  and  the  sum  of  50,000Z.  at  the  least  paid  up.     The  letters  patent 
also  directed  that  the  grantees  and  other  members  for  the  time  being 
of  the  Corporation  should,  within  one  year  from  the  date  of  the  grant, 
enter  into  and  execute  a  proper  deed  of  copartnership  and  settlement, 
and  lodge  a  copy  of  such  deed  of  settlement  within  the  aforesaid  period 
of  one  year  with  the  Board  of  Trade.     The  letters  patent  also  con- 
tained the  following  proviso.     « Provided  always,  and  We  do  hereby 
will  and  declare,  that,  in  case  the  said  Corporation  shall  fail  to  enter 
into  and  execute  such  deed  of  settlement  as  aforesaid,  and  to  deposit  a 
copy  thereof  within  the  period  before  limited  in  that  behalf,  and  subject 
as  aforesaid,  or  in  case  the  said  Corporation  shall  not  comply  with  any 
other  the  directions  and  conditions  in  these  Our  letters  patent  contained^ 
it  shall  be  lawful  for  Us,  Our  heirs  and  successors,  by  any  writing 
under  the  great  seal  or  under  the  sign  manual  of  Us,  Our  heirs  and 
successors,  to  revoke  or  make  void  this  our  royal  charter,  and  every 
clause,  matter,  and  thing  therein  contained,  either  absolutely,  or  under 
such  terms  and  conditions  as  We  or  they  shall  think  fit."     This  pro- 
viso was   immediately  succeeded  by  the  following   one.     "Provided 
always  that,  notwithstanding  anything  herein  contained,  it  shall  be 
lawful  for  Us,  Our  heirs  and  successors,  either  under  Our  great  seal  or 
any  writing  under  the  sign  manual  of  Us,  Our  heirs  and  successors,  at 
any  period  after  the  expiration  of  twenty-one  years  from  the  date 
of  these  presents,  to  revoke  or  make  void  this  Our  royal  charter  and 
every  clause,  matter,  and  thing  therein  contained,  or  to  add  such  modi- 
fications, conditions,  and  provisions  as  We  or  they  shall  *think  r+ooo 
fit."     The  scire  facias  suggested,  amongst  other  matter,  that  ^ 
the  sum  of  50,0002.  had  not  been  paid  up  within  twelve  calendar  months 
from  the  date  of  the  letters  patent ;  that,  although  the  said  partnership 
had  begun  business,  yet  when  the  said  partnership  so  began  business 
the  sum  of  50,0002.  had  not  been  paid  up ;  that,  although  the  partner- 
ship had  begun  business,  it  had  not  been  certified  to  the  President  of 
the  Board  of  Trade  by  at  least  three  of  the  Directors  of  the  said  Com- 
pany that  at  least  one-half  of  their  capital  had  been  subscribed  for  and 
the  said  sum  of  50,0002.  at  the  least  paid  up. 

The  Company  in  answer  to  these  suggestions  averred  in  the  5th  plea 
that  the  50,0002.  had  been  paid  up  within  the  period  of  twelve  calendar 
months  from  the  date  of  the  letters  patent ;  in  their  10th  plea,  that  at 
the  time  the  partnership  began  business  the  sum  of  50,0002.  had  been 
paid  up ;  in  their  12th  plea,  that  when  the  partnership  began  business 
it  had  been  certified  to  the  President  of  the  Board  of  Trade  by  three 
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of  the  Directors  of  the  said  Company  that  at  least  one-half  of  the 
capital  had  heen  subscribed  for  and  the  said  sum  of  50,000Z.  paid  up ; 
and  in  the  13th  plea  that  at  the  time  of  giving  t^e  said  certificate  the 
sum  of  50,0007.  had  been  paid  up.  The  rest  of  the  pleadings  do  not 
affect  the  question  raised  by  the  writ  of  error.  On  the  trial,  the  jury 
found  upon  the  issues  joined  on  the  5th,  10th,  and  13th  pleas  for  the 
Grown,  and  upon  the  remaining  issues  for  the  plaintiffs  in  error.  And, 
the  Court  of  Queen's  Bench  having  upon  this  verdict  given  judgment 
for  the  Crown,  two  questions  only  seem  to  me  to  arise :  First,  was  the 
payment  up  of  the  50,000/.,  within  twelve  calendar  months  from  the 
♦8841  ^*^®  ^^  ^^^  letters  patent  before  the  Directors  certified  to  the 

-'  *Pre8ident  of  the  Board  of  Trade  and  the  Company  began  busi- 
ness, a  condition  the  non-performance  of  which  would  entitle  the  Crown 
to  revoke  its  grant  ?  Second,  could  the  Crown  issue  a  scire  facias  to 
effect  that  revocation  ?  With  regard  to  the  first  question :  the  letters 
patent,  by  stating  specifically  in  the  outset  that  the  grant  was  made 
subject  to  the  directions  and  provisions  therein  contained,  and  by  after- 
wards reserving  a  special  power  of  revocation  on  the  Company  s  non- 
compliance with  the  directions  and  conditions  therein  contained,  show 
that  payment  of  the  50,0002.  within  the  period  assigned  was  a  condition 
the  non-performance  of  which  entitled  the  Crown  to  revoke  the  grant 
With  regard  to  the  second  question:  it  has  been  insisted  that  the 
Crown,  by  the  introduction  of  the  first  proviso,  had  limited  its  right 
of  cancellation  to  the  two  modes  therein  mentioned.  To  this  I  answer: 
First,  that,  in  the  absence  of  words  expressly  excluding  other  modes 
of  cancellation,  such  a  limitation  cannot  be  intended ;  Secondly,  that 
the  Crown  could  not,  in  derogation  of  the  right  of  the  public,  so  limit 
and  fetter  the  exercise  of  the  prerogative,  which  is  vested  in  the  Crown 
for  the  public  good.  The  Crown  cannot  dispense  with  anything  in 
which  the  subject  has  an  interest ;  Thomas  v.  Waters,  Hardr.  443, 448 ; 
nor  make  a  grant  in  violation  of  the  common  law  of  the  land ;  2  Roll. 
Abr.  164,  Prerogative  le  Roy^  (T).  Thirdly :  that  the  context  shows 
that  the  power  and  remedies  reserved  by  that  proviso,  if  they  were 
capable  of  being  exercised  and  enforced,  were  cumulative.  Had  the 
letters  patent  ended  where  the  first  proviso  begins,  the  grantees  would 
^aar-y  ^^^^  dcrivcd  *from  it  a  franchise,  unlimited  in  point  of  time,  but 

^  liable  to  determination  by  scire  facias  in  the  event  of  an  abase 
of  it,  or  the  non-performance  of  the  conditions  on  which  it  had  been 
granted.  Seeing  therefore  that  the  Crown  had,  by  the  ordinary  pro- 
ceedings at  law,  the  means  of  cancellation  on  the  non-performance  of 
the  conditions  or  abuse  of  the  power  granted  by  the  patent,  and  that 
the  object  of  the  second  proviso  was  to  subject  the  Company  to  greater 
control,  I  am  induced  to  think  that  both  provisos  were  conceived  with 
a  similar  design,  and  were  introduced,  not  with  a  view  of  abridging  the 
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rights  of  the  Crown,  hut  to  reserve  to  the  Crown  a  more  extensive  and 
summary  control  over  the  Company. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  payment  up  of 
the  50,000Z.  within  the  twelve  calendar  months  and  before  the  Company 
began  business  was  a  condition :  that,  notwithstanding  the  first  proviso, 
the  remedy  by  scire  facias  remained :  and  that,  upon  the  whole  record, 
the  judgment  of  the  Court  of  Queen's  Bench  should  be  affirmed. 

Cresswell,  J.(a) — This  charter  was  granted  by  the  Crown,  for  the 
purpose  of  incorporating  certain  parties,  who  then  were,  or  thereafter 
might  become,  members  of  a  trading  copartnership;  and  they  were 
thereby  made  a  body  politic  and  corporate,  subject  to  the  directions 
and  provisions  of  that  charter.  The  charter  contained,  amongst  others, 
directions  and  provisions  that  100,0007.,  being  one-half  of  the  capital 
intended  to  be  raised,  should  be  subscribed  for  within  twelve  months 
from  the  date  of  the  charter,  and  50,0002.  paid  up  within  that 
^period  ;  that  a  partnership  deed  should  be  executed  with  clauses 
providing  for  the  management  of  the  concerns  of  the  Company,  the 
keeping  of  accounts  and  preparation  of  a  balance  sheet  to  be  produced 
at  their  annual  meetings ;  and,  further,  that  the  partnership  should  not 
commence  business  until  it  should  have  been  certified  to  the  President 
of  the  Board  of  Trade,  by  at  least  three  of  the  Directors,  that  50,000Z. 
had  been  paid  up  (which  of  course  means  that  the  certificate  should  be 
true).  Of  these  directions  (which  in  this  charter  must  be  treated  as 
conditions),  some  appear  to  have  been  framed  with  the  object  of  pro- 
tecting the  shareholders,  others  for  the  protection  of  the  public.  The 
clause  prohibiting  the  commencement  of  business  until  capital  to  a 
certain  amount  had  been  paid  up  is  of  the  latter  description,  and 
extremely  necessary  for  that  purpose,  inasmuch  as  the  creditors  of  this 
incorporated  copartnership  would  have  no  remedy  against  the  members, 
but  against  their  corporate  property  only.  If,  then,  the  corporation 
under  colour  of  their  charter  began  to  trade  before  they  were  authorized 
so  to  do,  it  was  an  abuse  of  their  charter,  which  worked  a  forfeiture, 
and  rendered  them  liable  to  have  it  cancelled  by  means  of  a  scire  facias. 
And  this  is  a  matter  in  which  the  subject  is  interested:  the  abuse  of 
the  franchise  is  to  his  prejudice ;  and  he,  ex  debito  justitise,  is  entitled 
to  a  scire  facias  to  procu<:e  the  cancellation  of  it.  Every  franchise 
granted  by  the  Grown  is  subject  to  the  implied  condition  that  it  shall 
be  used  according  to  the  grant ;  and  if  it  be  used  otherwise  the  fran- 
chise is  forfeited.  Here  the  franchise  of  being  a  corporation,  and 
trading  as  a  corporation,  was  to  be  exercised  when  a  capital  of  50,000/. 
had  been  paid  up:  without  any  express  condition  this  would  have 
♦been  subject  to  an  implied  condition  that  they  should  not  trade  r^ooir 
otherwise ;  and  their  trading  as  a  corporation,  when  not  autho-  ^ 
rized  to  do  so,  would  be  an  abuse  of  their  charter.     If  the  question  iii 

(o)  Alderson,  B.,  in  the  absence  of  CressweU,  J.,  read  this  jadgment 
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this  case  had  rested  simply  either  upon  the  ordinary  consequence  of  an 
ahuse  of  the  charter,  or  the  breach  of  the  express  condition,  I  am  noc 
aware,  that  there  would  have  been  any  difference  of  opinion.  All  would 
have  agreed  that  the  charter  was  forfeited,  and  might  be  repealed  bj 
scire  facias,  issued  by  the  Attorney-General  acting  for  the  Crown,  or, 
by  his  permission,  at  the  instance  of  a  subject  aggrieved.  But  it  ia 
contended  that  the  proviso,  introduced  afterwards,  takes  away  both 
from  the  Crown  and  the  subject  the  right  to  proceed  in  that  mode. 
<(  Provided  always,  and  We  do  hereby  will  and  declare,  that,  in  case  the 
said  Corporation  shall  fail  to  enter  into  and  execute  such  deed  of  settle- 
ment as  aforesaid,  and  deposit  a  copy  thereof  within  the  period  before 
limited  in  that  behalf,  and  subject  as  aforesaid,  or  in  case  the  said  Cor- 
poration shall  not  comply  with  any  other  the  directions  and  conditions 
in  these  Our  letters  patent  contained,  it  shall  be  lawful  for  Us,  Oar 
heirs  and  successors,  by  any  writing  under  the  great  seal  or  under  the 
sign  manual  of  Us,  Our  heirs  or  successors,  to  revoke  and  make  void 
this  Our  royal  charter,  and  every  clause,  matter,  and  thing  therein  con- 
tained, either  absolutely,  or  under  such  terms  and  conditions  as  We  or 
they  shall  think  fit."  It  certainly  does  not  in  terms  take  away  any 
right.  The  proviso  affects  to  confer  a  power,  not  to  take  any  away : 
the  words  are  affirmative  only;  and,  in  other  instruments  as  well  as  in 
Acts  of  Parliament,  the  distinction  between  the  operation  of  affirmative 
and  negative  words  is  well  known.  Thus  in  Co.  Litt.  115  a,  we  read: 
*ftftfti  *"  there  is  also  a  diversity  between  an  Act  of  Parliament  in  the 
^  negative  and  in  the  affirmative ;  for  an  affirmative  Act  doth  not 
take  away  a  custom."  And  again,  in  2  Inst.  200 :  <<  It  is  a  maxim  in 
the  common  law,  that  a  statute  made  in  the  affirmative,  without  any 
negative  expressed  or  implied,  doth  not  take  away  the  common  law." 
Let  us  see  then  whether  any  negative  is  to  be  implied  in  this  charter. 
The  maxim,  expressio  unius  est  exclusio  alterius,  is  not  applicable. 
Where  an  Act  of  Parliament,  deed  or  other  instrument  uses  language 
large  enough  to  comprehend  several  things,  and  then  specifies  one  of 
them,  that  may  exclude  the  presumption  that  it  was  intended  to  include 
any  others.  But  the  right  to  issue  a  scire  facias  to  repeal  a  patent, 
rendered  void  by  abuse  or  breach  of  condition,  does  not  arise  out  of  any 
expression  in  the  instrument :  it  is  given  by  the  common  law  ;  and  the 
maxim  would  equally  apply  to  the  proviso,  always  introduced  into 
patents  for  inventions,  enabling  the  Crown  in  certain  cases  to  revoke  by 
declaration  under  the  Privy  Seal.  And  there  is  no  foundation  for  the 
argument  on  behalf  of  these  defendants,  unless  the  charter  is  read 
thus :  «'  Provided  that,  if  any  of  the  conditions  contained  in  this  charter 
be  broken,  although  such  breach  may  involve  an  abuse  of  the  franchise 
granted,  it  shall  not  be  forfeited  or  repealed  by  scire  facias,  unless  the 
Queen  under  her  sign  manual  declares  her  pleasure  that  it  should  be 
HO."     This  would  be  altering  the  charter,  not  construing  it;  and,  so 
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read,  it  would  be  in  contravention  of  the  principle,  fully  recognised  in 
The  Earl  of  Cardigan  v.  Armitage,  2  B.  &  C.  197  (E.  C.  L.  R.  vol. 
9),  that  to  make  the  words  giving  an  express  liberty  or  right  have 
*the  effect  of  controlling  and  limiting  that  which  would  otherwise 
exist,  they  must  be  very  plain.  Nor  can  I  discover  any  reason 
why  the  Crown  should  protect  the  patentees  from  forfeiture  for  an 
abuse  of  the  franchise  by  an  act  expressly  prohibited,  and  leave  all 
other  abuses  liable  to  be  dealt  with  according  to  the  course  of  the  Com- 
mon law.  But  it  is  said  that  such  alteration  is  necessary  in  order  to 
give  some  operation  and  effect  to  the  proviso.  If  it  had  been  held  to 
operate  so  as  to  enable  the  Crown  to  decide,  without  being  liable  to 
question,  that  the  patent  is  or  shall  be  void,  it  would  have  been  clearly 
cumulative,  and  the  two  powers  might  have  well  stood  together :  and  I 
am  mu^h  disposed  to  think  that  the  framers  of  the  charter  intended  to 
confer  that  power,  although  they  may  have  failed  to  accomplish  it. 
But,  if  the  Queen  could  not  decide  absolutely  and  without  liability  to 
dispute  that  the  conditions  had  not  been  fulfilled,  still  she  might  effect- 
ually revoke  by  declaration  under  the  great  seal,  if  a  case  for  revoca- 
tion within  the  terms  of  the  proviso  had  arisen ;  and  a  scire  facias  for 
that  purpose  would  not  be  necessary,  and  any  subject  might,  in  any 
legal  proceeding,  avail  himself  of  such  revocation  by  proving  the  breach 
of  condition  ;  and  in  this  case  also  the  proviso  would  not  be  inoperative. 
If  this  were  not  so,  the  clause,  instead  of  giving  any  new  power,  would 
only  clog  and  impede  the  proceedings  of  the  Crown  by  rendering  the 
revocation  under  the  great  seal  necessary  as  a  preliminary  proceeding 
to  the  issuing  of  a  scire  facias.  But,  on  behalf  of  the  plaintiffs  in 
error,  it  is  said  to  confer  a  power  to  revoke  "  subject  to  terms  and 
conditions,**  which  is  a  new  power  which  could  not  co-exist  with  the 
common  law  power.  I  confess  myself  unable  to  discover  what  is  meant 
by  a  revocation  subject  *to  terms  and  conditions.  If  it  is  to  be  i-^^qq/v 
read  as  « conditional  revocation,"  or  in  other  words,  that  the  ^ 
charter  shall  be  revoked  unless  certain  things  are  done,  that  is  future 
only,  a  threat  to  revoke  and  not  a  revocation ;  which  threat,  in  the 
event  of  a  breach  of  condition,  might  equally  have  been  used  without 
this  clause ;  and,  in  such  case,  is  the  charter  to  be  void  from  the  time 
when  the  great  seal  is  affixed,  or  at  the  expiration  of  the  time  allowed 
for  fulfilling  the  terms  and  conditions  ?  If  the  latter,  is  a  second  instru  • 
ment  under  the  great  seal  necessary,  or  may  the  Crown  by  the  first 
revoke  in  future  ?  It  may  be  urged  that  the  expression  may  have  an- 
other meaning,  viz. :  that  revocation  shall  not  be  followed  by  the  con- 
sequences which  the  common  law  attaches  to  a  revocation :  but  that,  I 
apprehend,  is  a  power  which  the  Crown  could  not  assume.  Another 
operation  ascribed  to  this  clause  is,  that  the  Crown,  by  it,  obtains  the 
sole  power  of  revoking  the  charter,  which  would  otherwise  have  belong- 
ed to  the  subject  also :  but  it  would,  as  it  seems  to  me,  be  a  n^w  doctrine 
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to  hold  that  the  Crown,  merely  by  reserving  to  itself  certain  powers  in 
a  grant  to  one  subject,  can  take  away  from  all  other  subjects  those 
rights  which,  by  the  common  law,  are  in  their  favour  annexed  to  such 
grants.  If  it  be  said  that  the  Queen  might  have  incorporated  the 
Company  for  trading  purposes  without  insisting  upon  any  capital  being 
paid  up,  so  that  commencing  business  without  capital  would  be  no  cause 
of  forfeiture,  it  seems  to  me  to  be  a  sufficient  answer,  that  the  Queen 
has  not  done  so,  and  that  the  power  of  the  Crown  to  grant  a  charter, 
not  subject  to  a  certain  condition,  throws  no  light  upon  the  question 
whether  a  charter  granted  subject  to  that  condition  is  forfeited  by  the 

*»Q11  ^^^^^^  ^^  ^^'  *^^^  ^^®^  ^^  ^^^^  ^^^^  ^^®  Queen  can  grant  a 
^  patent  subject  to  conditions,  and  at  the  same  time  exempt  the 
patentee  from  the  consequences  annexed  by  the  common  law  to  the 
breach  of  those  conditions.  There  are  two  other  meanings,  which,  as 
it  seems  to  me,  may  be  ascribed  to  the  proviso  quite  as  plausibly  as 
those  already  mentioned.  One  is,  to  hold  it  applicable  to  those  condi- 
tions or  directions  which  relate  to  the  internal  affairs  of  the  Company, 
and  affect  its  members,  but  not  the  public ;  and  then  it  would  indeeo 
give  the  Queen  a  new  power,  to  revoke  which  neither  she  nor  the  sub- 
ject would  have  enjoyed  by  the  common  law.  The  other  is,  that  she 
may  revoke  subject  to  terms  and  conditions  affecting  the  property  of 
the  Corporation,  which  upon  its  dissolution  would  go  to  the  Crown ;  a 
power  which  she  would  either  have  enjoyed  without  the  clause,  or  which 
she  could  not  assume  by  it,  a  power,  moreover,  which  she  might  equally 
exercise  if  the  patent  were  repealed  by  scire  facias  issued  at  the  instance 
of  a  subject.  It  is  unnecessary  to  give  a  decided  opinion  as  to  the 
power  of  the  Crown  to  grant  a  charter  not  subject  to  the  right  of  the 
subject  to  contend  that  it  has  been  forfeited  by  breach  of  a  condition, 
in  which  he  has  an  interest,  and  which  involves  an  abuse  of  the  char- 
ter ;  for  in  my  judgment,  founded  on  the  reasons  above  assigned,  the 
words  of  this  charter  do  not  show  that  it  was  intended  so  to  operate. 
It  has  been  suggested  that  great  injustice  may  be  done  if  this  charter 
should  be  held  forfeited  by  reason  of  some  literal,  but  not  substantial, 
breach  of  condition :  if  the  breach  were  of  that  nature  it  could  hardly 
be  said  that  the  subject  is  entitled  to  the  scire  facias  ex  debito  justitue. 
It  might  be  refused  by  the  Attorney-General,  just  as  he  would  be  jus- 
♦RQ21  ^^^®^  *^°  ^^®  exercise  of  his  judgment  in  refusing  a  writ  of  error 
-^  in  a  criminal  case ;  or  the  proceeding  might  be  stopped  by  a 
nolle  prosequi.  All  that  we  can  know  on  this  record  is  that  the  condi- 
tion has  been  broken :  and  the  legal  consequences  of  a  breach  of  con- 
dition must  follow. 

For  these  reasons  I  am  of  opinion  that  the  judgment  of  the  Coart 
below  must  be  affirmed. 

Parke,  B. — The  questions  in  this  case,  upon  which  our  decision  most 
depend,  appear  to  me  to  be  three. 
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First :  whether  the  charter  in  this  case  is  avoided  sohlt/  by  reason 
of  the  non-compliance,  by  the  Corporation,  with  the  directions  and  con- 
ditions contained  in  it,  or  partly  by  a  matter  dehors  those  conditions, 
and  not  provided  for  by  them :  for,  if  it  be  for  matter  dehors  the  con- 
ditions, in  whole  or  in  part,  this  proceeding  by  scire  facias  is  certainly 
right.  Secondly,  whether,  if  it  be  avoided  solely  for  non-compliance 
with  those  terms  and  conditions,  the  signification  of  Her  Majesty's 
pleasure  by  writing  under  the  great  seal  or  under  the  sign  manual  is  a 
necessary  step  to  the  avoidance  of  the  charter  in  case  of  a  breach  ? 
And,  thirdly,  if  it  be  so,  whether  the  Crown  had  power  by  law  to 
annex  such  a  superadded  condition  in  its  charter.  The  second  ques- 
tion depends  entirely  upon  the  true  construction  to  be  given  to  the 
terms  of  the  charter  itself,  and  is,  I  think,  the  material  question  in  the 
case. 

I  am  of  opinion,  first,  that  this  proceeding,  to  revoke  the  charter,  is 
solely  for  breaches  of  the  directions  and  conditions  contained  in  it,  and 
not  for  matter  dehors  the  charter,  and,  secondly,  that,  according  to  the 
true  construction  of  the  charter,  a  writing  under  the  greal  *seal  r^^qo 
or  the  sign  manual  was  a  necessary  step  to  the  avoidance  of  the  ^ 
charter,  and  thirdly,  that  the  Crown  could  if  it  so  pleased  impose  a 
superadded  condition  to  the  breach  of  express  conditions  in  a  charter, 
.that,  if  the  special  directions  of  the  charter  should  not  be  complied 
with  and  the  Crown  should  signify  its  pleasure  by  writing  under  the 
great  seal  or  sign  manual,  the  charter  then,  and  then  only,  should  be 
void. 

As  to  the  first  point,  viz.,  whether  this  proceeding  is  for  the  violation 
of  the  directions  and  conditions  of  the  charter,  the  three  issues  found 
for  the  Crown,  upon  which  the  judgment  for  the  Crown  proceeded,  are : 
first,  that  the  sum  of  50,0002.  of  the  capital  of  the  Corporation  was 
not  paid  up  within  twelve  calendar  months  from  the  date  of  the  letters 
patent;  secondly,  that,  at  the  time  the  partnership  began  business^ 
50,000Z.  of  the  capital  had  not  been  paid  up ;  and,  thirdly,  that,  at  the 
time  of  the  certificate  given  by  three  of  the  Directors  of  the  Company 
that  50,0002.  at  least  of  the  capital  had  been  paid  up  (which  certificate 
was  a  condition  precedent  to  the  permission  to  begin  business),  that  sum 
nad  not  been  paid  up. 

Now  all  these  three  are  violations  of  the  express  directions  and  con- 
ditions of  the  charter,  or  of  a  condition  which  is  to  be  necessarily  im- 
plied from  them,  and  would  have  been  no  causes  of  forfeiture  if  the 
express  conditions  had  not  been  inserted.  The  first  is  for  a  direct 
breach  of  an  express  direction  or  condition  contained  in  the  charter, 
viz.,  the  payment  of  50,0002.  in  twelve  calendar  months ;  the  two  last 
for  breaches  of  a  direction  or  condition  implied  in  the  condition  or  direc- 
tion, that  the  Company  shall  not  begin  business,  until  it  shall  have 
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*ftQ4.1  ^^^^  certified  to  the  President  of  the  Board  *of  Trade,  by  three 
^  Directors,  that  50,000i.  of  the  capital  had  been  paid  up ;  it  if 
surely  to  be  necessarily  implied  in  such  a  direction  or  condition,  that 
the  certificate  is  a  true  one,  and  the  non-payment  of  the  50,0O0Z.  at 
the  time  of  the  certificate,  and  at  the  time  of  beginning  business,  are 
breaches  of  the  direction  or  condition  not  to  begin  business  till  after 
such  certificate.  If  the  charter  had  been  obtained  by  a  false  sugges- 
tion, or  a  fraudulent  concealment,  or  a  fraudulent  representation  of 
facts,  the  Grown  would  have  been  deceived,  and  the  charter  would  have 
been  void  at  common  law ;  and  so  it  would  have  been  if  it  had  been 
injurious  to  the  vested  interests  of  other  subjects  (Rex  v.  Sir  Oliver 
Butler,  3  Lev.  220),  and  so  improvidently  issued,  and  this  at  common 
law,  quite  independently  of  any  directions  or  conditions  contained  in 
it ;  and  a  scire  facias  would  unquestionably  have  been  the  proper  mode 
of  proceeding,  and  a  legal  incident  to  try  the  question  of  the  validity 
of  the  charter.  So  it  would  if  the  charter  had  been  forfeited  by  a 
neglect  or  abuse ;  that  being  a  breach  of  implied  conditions,  on  which 
the  charter  was  granted,  irrespective  of  those  expressly  named  in  the 
charter.  Nor  is  it  necessary  to  question  the  proposition  contended 
for  by  Mr.  Willes,  that  in  such  cases  the  scire  facias,  being  a  legal 
incident,  cannot  be  taken  away,  or  at  all  events  not  without  express 
words.  That  principle  would  not  apply,  if  the  Crown  really  intended 
to  make  the  signification  of  the  royal  pleasure  an  additional  condition 
to  the  avoidance  of  the  charter  for  breaches  of  express  conditions,  and 
had  power  by  law  so  to  do.  In  all  the  cases  above  supposed,  the 
charter  would  have  been  void,  whether  *the  express  conditions, 
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the  breaches  of  which  have  been  found  by  the  jury,  had  been 


violated  or  not ;  but  in  the  present  case  the  fraud  on  the  Crown  by 
giving  a  false  certificate  avoided  the  charter,  not  on  the  ground  of  false 
suggestion,  or  as  being  a  matter  irrespective  of  the  express  conditions, 
but  simply  because  it  was  substantially  a  breach  of  one  of  the  express 
conditions  or  directions  in  the  charter  itself,  which  by  its  terms  makes 
such  breach  an  avoidance.  If  these  conditions  or  directions  had  not 
been  introduced  into  the  charter,  the  false  certificate  would  have  been 
no  cause  of  forfeiture  at  all. 

I  am  therefore  clearly  of  opinion  that  the  charter  is  not  forfeited  m 
this  case  by  matters  dehors  the  express  terms  of  the  charter.  And 
the  only  questions  then  are :  Whether,  on  the  true  construction  of  it, 
it  can  be  avoided  for  any  breach  of  condition  or  disobedience  of  direc- 
tions contained  in  it,  except  upon  signification  of  the  royal  pleasure  by 
writing  under  the  great  seal  or  sign  manual  ?  and  Whether  it  wafi  com- 
petent for  the  Grown  to  superadd  that  condition  ? 

I  am  of  opinion  in  favour  of  the  plaintiffs  in  error  upon  both  points. 
The  charter  contains  several  directions  (not  termed  conditions,  bat 
nothing  turns  on  this  expression),  that  100,0002.  should  be  subscribed 
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for  in  twelve  calendar  months,  and  50,0002.  at  least  paid  up  in  that 
period :  that  the  members  shall  execute  a  proper  deed  of  settlement, 
in  which  shall  be  contained  certain  provisions  with  a  proviso  for  disso- 
lution when  three-fourths  of  the  capital  has  been  lost :  that  the  deed 
of  settlement  shall  be  prepared  to  the  satisfaction  of  the  President  of 
the  Board  of  Trade,  and  a  copy  deposited :  that  the  partnership  shall 
not  begin  business  until  it  shall  have  been  certified  to  the  President  of 
the  Board  of  *Trade  by  at  least  three  Directors  that  half  the  r^oA/. 
capital  has  been  subscribed  and  50,000Z.  at  least  paid  up ;  such  ^ 
certificate  to  be  endorsed  on  the  charter,  and  to  be  sufficient  evidence 
for  the  purpose  of  the  aforesaid  provision  (meaning,  I  suppose,  of  com- 
pliance with  it).  Then  soon  after  follows  a  provision,  which  I  will 
afterwards  state,  and  then  a  declaration  that  when  the  Corporation 
shall  have  been  dissolved  in  pursuance  of  the  deed,  and  all  debts  dis- 
charged, the  charter  should  be  absolutely  void,  clearly  showing  that  the 
charter  distinguishes  between  conditional  avoidance  and  an  absolute  one. 
Then  follow  directions,  that  the  deed  shall  be  enrolled  in  a  year,  any 
supplemental  deed  and  by-laws  in  six  months  from  the  making,  and  a 
direction  and  declaration  that  the  royal  charter  is  granted  upon  this 
express  condition,  that  the  Corporation  shall  abide  by  and  conform  to 
all  and  every  the  directions  which  may  be  given  to  it  by  a  Secretary 
of  State  as  regards  its  intercourse  and  dealings  with  any  foreign  state 
or  power.  The  proviso  is  set  out  in  the  writ  as  follows :  "  Provided 
always,  and  We  did  thereby  will  and  declare,  that,  in  case  the  said 
Corporation  should  fail  to  enter  into  and  execute  such  deed  of  settle- 
ment as  aforesaid,  and  to  deposit  a  copy  thereof  within  the  period  before 
limited  in  that  behalf,  and  subject  as  aforesaid ;  or  in  case  the  said 
Corporation  should  not  comply  with  any  other  the  directions  and  con- 
ditions in  Our  said  letters  patent  contained ;  it  should  be  lawful  for  Us, 
Our  heirs  and  successors,  by  any  writing  under  the  great  seal  or  under 
the  sign  manual  of  Us,  Our  heirs  or  successors,  to  revoke  and  make 
void  Our  said  "cyal  charter,  and  every  clause,  matter,  and  thing  con- 
tained, either  absolutely,  or  under  such  terms  and  conditions  as  We  or 
they  should  think  fit."  If  there  had  not  been  such  proviso,  and  the 
Company  had  *di8obeyed  any  of  these  directions,  such  disobedi-  rjnoqir 
ence  would  have  forfeited  the  charter ;  and  the  proper  mode  of  '• 
avoiding  it  would  have  been  by  the  only  proceeding  known  to  the  com- 
mon law,  a  scire  facias  in  the  name  of  the  Crown,  in  which  proceeding 
the  fact  of  the  forfeiture  and  its  sufficiency  in  point  of  law  are  tried, 
and  the  letters  patent  are  revoked  and  cancelled  by  the  judgment  of 
the  Court.  But  the  introduction  of  the  proviso  creates  the  difficulty. 
What  is  its  meaning  ?  Is  it  to  give  an  additional  remedy  to  that  which 
the  common  law  provides,  as  is  contended  by  the  defendant  in  error,  or 
to  provide  the  only  remedy,  or  rather  to  annex  an  additional  condition 
to  the  common  law  remedy  (for  the  effect  of  the  instrument  under  the 

2Z 


897  EASTERN  ARCHIPELAGO  CO-  v.  THE  QUEEN.    M.  T.  185S. 

great  seal  or  sign  manual  cannot  have  the  immediate  effect  of  cancelliDg 
the  charter  ;  and  a  scire  facias  is  the  only  way  of  effecting  that)  ?  And 
is  it  equivalent  to  saying  that  the  charter  shall  not  be  revoked  for  breach 
of  the  express  directions  unless  the  Sovereign  indicate  his  pleasure  by 
writing  under  the  great  seal  or  by  the  sign  manual  ?  which  is  the  con- 
test on  the  part  of  the  plaintiffs  in  error.  I  think  the  view  of  the 
plaintiffs  in  error  is  correct.  This  proviso  is  the  only  clause  in  the 
charter  which  provides  for  the  steps  to  be  taken  in  case  of  a  failure  to 
comply  with  the  directions  and  conditions  in  the  charter  contained ;  it 
is  silent  as  to  any  other  way :  and  that  silence,  I  admit,  would  not 
necessarily  exclude  the  remedy  given  by  the  common  law  (see  an  instance 
in  the  case  of  Sharp  v.  Warren,  6  Price,  131) :  but  the  remedy  given 
by  this  charter,  if  the  clause  is  treated  as  giving  a  remedy,  is  incon- 
sistent with  the  existence  of  the  remedy  at  the  common  law.  Every 
*RQR1  *s"^J®^*  injured  by  the  violation  of  the  charter  is  entitled  to  the 
^  remedy  by  scire  facias  at  common  law ;  for  scire  facias  is  to  be 
allowed  «  ex  debito  justitise."  This  is  expressly  laid  down  in  Sir  Oliver 
Butler's  Case,  2  Ventr.  344,  Regina  v.  Aires,  10  Mod.  854.  The 
meaning  of  that  expression  is,  that  he  is  entitled  to  it  if  justice  requires 
it,  not  as  a  matter  of  course  on  the  one  hand,  or  as  a  matter  of  favour 
on  the  other.  The  Attorney-General,  who  exercises  the  power  of  the 
Crown  in  this  respect,  has  no  option ;  he  simply  decides  the  question 
of  a  primfi  facie  right.  We  cannot  suppose  that  the  Crown  meant  this 
right  to  be  continued,  since  it  is  inconsistent  with  the  special  power 
reserved  to  the  Crown,  and  cannot  exist  at  the  same  time.  The  clause 
therefore,  though  in  affirmative  words,  is  an  implied  negative.  II  the 
scire  facias  is  pursued  to  a  successful  result  the  charter  must  be  abso- 
lutely cancelled.  That  is  the  judgment  of  the  Court ;  and  it  can  impose 
no  conditions.  But  this  proviso  gives  the  power  to  the  Crown  to  revoke 
in  case  of  non-compliance  by  writing  under  the  great  seal  or  under  the 
sign  manual,  either  absolutely  or  under  such  terms  and  conditions  as 
the  Crown  shall  think  fit.  The  Crown  clearly  means  to  reserve  to  itself, 
not  the  power  of  determining  whether  there  has  been  a  breach  or  not 
in  point  of  fact  on  the  part  of  the  Company,  for  that  must  be  proved 
as  a  matter  of  fact,  but  whether,  in  case  there  has  been  such  a  breach, 
it  would  be  fit  to  avoid  the  charter  altogether,  or  only  upon  terms  and 
conditions ;  as,  for  instance,  though  the  charter  were  forfeited  by  the 
deed  of  settlement  not  being  executed,  or  the  copy  not  deposited,  or 
the  capital  not  subscribed,  or  the  capital  not  paid  up,  or  any 
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*other  direction  not  complied  with  in  the  prescribed  time,  yet  it 


should  not  be  void  if  those  directions  were  complied  with  in  an  extended 
period,  and  the  discretion  of  the  Crown  would  have  to  be  exercised 
according  to  the  nature  of  the  breach,  its  magnitude  and  consequences: 
all  of  which  the  Crown,  through  its  responsible  advisers,  would  have 
duly  to  determine,  and  then  the  determination  of  the  Crown  would 
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have  to  be  expressed  in  the  precise  mode  provided  for  by  the  charter. 
How  is  this  option  of  absolute  or  conditional  revocation  of  the  charter 
to  co-exist  with  the  right  of  the  subject,  as  a  matter  of  strict  justice, 
to  have  the  grant  repealed  in  case  of  forfeiture  absolutely  and  without 
condition,  by  a  writ  from  Chancery  ?  It  appears  to  me  that  the  two 
modes  of  proceeding  are  inconsistent,  that  the  Crown  would  be  deprived 
of  its  election  to  make  a  conditional  revocation  if  the  subject  could 
cause  the  charter  to  be  revoked  as  a  matter  of  right,  and,  consequently, 
that  in  this  case  the  affirmative  provision  clearly  implies  a  negative  of 
the  absolute  common  law  right  of  repeal. 

If  then  it  be  a  condition  annexed  to  the  repeal  of  the  charter  for  the 
breach  of  the  express  conditions,  that  the  royal  pleasure  shall  be  indi- 
cated in  the  mode  prescribed,  the  scire  facias  is  bad  in  this  case,  for  not 
stating  that  it  was  so  indicated.  It  would  not  be  valid  though  the 
Attorney-General  actually  did  what  it  is  suggested  in  some  of  the  judg- 
ments in  the  Queen's  Bench  he  must  be  supposed  to  have  done,  con- 
sidered as  the  adviser  of  the  Crown,  the  propriety  of  revoking  the  grant 
absolutely  or  with  conditions,  under  all  the  circumstances.  It  seems  to 
me  that  such  a  supposition  is  a  very  improbable  one,  because  it  is  quite 
at  variance  with  the  authorities  above  cited  that  the  *scire  facias  r^q/v/x 
issues  "ex  debito  justitise;"  in  which  case  the  justice  alone  of  ^ 
issuing  the  scire  facias  is  to  be  decided  by  the  Attorney-General,  and 
nothing  else.  Another  reason,  and  a  strong  one,  In  my  mind,  for 
believing  that  the  Crown  did  not  intend  by  this  proviso  to  give  an 
additional  or  cumulative  remedy  for  the  repeal  of  the  charter  is  that 
it  could  not  possibly  operate  as  such  a  remedy*  As  an  additional  remedy 
it  would  be  perfectly  nugatory ;  as  a  condition  to  the  ordinary  remedy 
it  would  be  operative.  The  option  of  the  Crown  to  repeal  the  charter 
by  writing  under  the  great  seal  or  sign  manual  would  not  operate  at  ally 
unless  there  had  been  a  breach  in  fact;  and  whether  there  had  been  a 
jury  would  still  have  to  determine.  In  any  proceeding  by  the  Company 
against  a  subject  he  could  not  defeat  the  charter  by  simply  producing 
the  writing  or  sign  manual ;  he  would  have  still  to  prove  that  there  had 
been  a  breach  of  the  conditions  or  directions  of  the  charter.  He  would 
therefore  gain  nothing  in  this  respect  by  making  use  of  the  supposed 
cumulative  remedy ;  and  further,  no  judgment  of  revocation  and  can- 
cellation of  the  letters  patent  could  be  pronounced  in  this  proceeding, 
as  it  could  upon  a  scire  facias,  either  by  the  Court  of  Queen's  Bench  or 
the  Court  of  Chancery.  So  that  as  an  additional  and  cumulative 
remedy  this  condition  of  the  charter  would  be  valueless,  and  might  be 
struck  out  of  the  charter  altogether. 

It  is  however  suggested  that  it  might  be  advantageous  as  a  cumula- 
tive remedy,  because,  although  it  were  necessary  to  prove  a  breach 
before  the  revocation  by  sign  manual  should  be  available,  as  well  as  in 
a  proceeding  by  scire  facias,  the  fact  that  a  breach  had  been  committed 
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♦Q011  ^^^^^  express  conditions  could  not  be  pleaded  *m  an  action  in 
-*  which  the  validity  of  the  charter  came  in  question,  and  that  ad- 
vantage could  only  be  taken  of  a  forfeiture  at  common  law  by  a  scire 
facias,  and  therefore  this  provision  by  sign  manual,  &c.,  instead  of  the 
latter  might  enable  a  party  to  plead  the  breach  in  such  an  action,  and 
so  be  a  less  expensive  mode  of  taking  advantage  of  the  breach,  and  con- 
sequently the  option  to  have  recourse  to  it  might  be  advantageous  to 
the  subject.  But,  although  a  forfeiture  by  breach  of  implied  conditions, 
such  as  that  of  a  franchise  by  nonuser  or  misuser,  a  ferry  for  instance 
by  neglect  to  have  proper  boats,  could  not  be  taken  advantage  of  by 
plea  in  an  action  by  the  owner  of  the  franchise  but  only  as  a  ground 
of  repeal  by  scire  facias,  I  think  that  doctrine  does  not  apply  to  a 
charter,  where  there  is  an  express  condition  avoiding  it  in  a  certain 
event.  The  ordinary  case  of  a  patent,  avoided  by  non-compliance  with 
the  condition  to  enrol  the  specification,  is  an  instance  of  every-day  oc- 
currence, and  never  has  been  disputed ;  and  all  the  cases  which  I  caa 
discover,  after  some  research,  in  which  a  scire  facias  has  been  held  ne- 
cessary, are  cases  of  breaches,  not  of  express,  but  implied  conditions. 
That  a  grant  by  the  Crown  may  be  avoided  by  concealment  in  the  recital 
in  an  action  by  the  grantee  against  a  third  person  appears  by  the  case  of 
Alcock  V.  Cooke,  6  Bing.  340  (E.  C.  L.  R.  vol.  15).  I  think  therefore 
that  the  clause  in  question  is  inoperative  if  treated  as  giving  an  addi- 
tional remedy ;  and  it  is  therefore  the  more  reasonable  to  conclude,  in 
construing  the  charter,  that  this  clause  was  meant  to  have  some  opera- 
tion, and  that  the  object  of  the  Crown  in  inserting  it,  and  the  Company 
in  accepting  it,  was  that  the  Crown  should  exercise  a  discretion,  even 
*Qn9l  ^^  *^®  charter  was  broken,  to  revoke  or  not,  or  to  revoke  *abso- 
-*  lutely  or  conditionally ;  and  consequently  that  the  pleasure  of 
the  Crown  indicated  by  a  writing  under  the  great  seal  or  sign  manual 
should  be  a  condition  to  the  avoidance  of  the  charter ;  so  that,  to  have 
the  charter  recalled  and  cancelled,  the  prosecutor  would  have  to  allege 
and  prove  a  breach,  and  the  exercise  of  the  royal  pleasure,  in  the  mode 
prescribed,  that  on  that  breach  the  charter  should  be  revoked.  I  would 
add  that,  one  of  the  conditions  of  the  charter  being  purely  a  matter  of 
state,  viz.  the  condition  that  the  Company  should  comply  with  all  the 
directions  given  by  a  Secretary  of  State  as  regards  their  intercourse  and 
dealings  with  foreign  powers,  it  seems  to  be  peculiarly  reasonable  that 
the  Crown  should,  in  respect  of  that  breach  of  condition,  reserve  to 
itself  a  discretionary  power,  to  avoid  the  charter  or  not.  The  proviso 
inserted  in  letters  patent  for  new  inventions,  but  rarely  acted  upon, 
has  been  assimilated  to  this  proviso  in  the  reported  judgment  of  my 
Lord  Campbell,  1  E.  &  B.  356  (E.  C.  L.  R.  vol.  72).  The  proviso  is: 
«  Provided  always,  and  these  Our  letters  patent  are  and  shall  be  upon 
this  condition,  that,  if  at  any  time  during  the  said  term  hereby  granted 
it  shall  be  made  appear  to  Us,  Our  heirs  or  successors,  or  any  six  or 
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more  of  Our  or  their  Privy  Council,  that  this  Our  grant  is  contrary  to 
law,  or  prejudicial  or  inconvenient  to  Our  subjects  in  general,  or  that 
the  said  invention  is  not  a  new  invention  as  to  the  public  use  and  ex- 
ercise thereof,  in  that  part  of  Our  United  Kingdom  of  Great  Britain 
called  England,  Our  dominion  of  Wales  and  town  of  Berwick  upon 
Tweed,  4c.,  or  not  invented  or  found  out  by**  the  patentee,  "  then, 
upon  signification  or  declaration  thereof,  to  be  made  by  Us,  Our  heirs 
or  successors,  under  Our  or  their  signet  or  ♦privy  seal,  or  by  the  r^tcino 
Lords  and  others  of  Our  or  their  Privy  Council,  or  any  six  or  ^ 
more  of  them  under  their  hands,  these  Our  letters  patent  shall  forth- 
with cease,  determine,  and  be  utterly  void,  to  all  intents  and  purposes, 
anything  hereinbefore  contained  to  the  contrary  in  any  wise  notwith- 
standing." The  marked  distinction  between  that  proviso  and  the  pro- 
viso now  in  question  is  that  in  that  the  decision  of  the  Queen,  or  the 
Lords  of  the  Privy  Council,  is  concltmvt  as  to  the  want  of  novelty  or- 
that  the  patentee  was  not  the  first  inventor.  The  patent  may  be  avoided 
by  a  defendant  in  any  action  upon  it  by  proving  the  declaration  under 
the  privy  seal,  or  that  of  the  Lords  of  the  Privy  Council,  and  no  more, 
without  entering  into  the  inquiry  of  the  novelty  or  the  fact  of  being 
first  inventor ;  so  that  the  mode  of  revocation  in  that  proviso  mentioned 
is  an  additional  or  cumulative  remedy,  though  not  so  effective  as  a  scire 
facias,  simply  because  it  cannot  be  immediately  followed  by  a  judgment, 
of  revocation  and  cancellation.  But  still  it  is  a  remedy^  whereas  the 
proviso  in  this  case  makes  the  act  of  the  Sovereign  nothing,  leaves  the 
subject  just  as  he  was,  literally  gives  no  remedy  whatever,  but  as  a. 
remedy  is  entirely  useless. 

For  these  reasons  I  am  of  opinion  that  the  proviso  in  question,  upon 
the  reasonable  interpretation  of  the  charter,  makes  the  signification  of 
the  Queen's  pleasure  a  condition  or  step  towards  the  avoidance  of  the 
charter,  and  consequently  that  the  declaration  in  scire  facias  in  this 
case  is  bad  for  want  of  the  proper  averment  of  the  compliance  with 
that  condition. 

It  remains  to  consider  the  third  question,  whether,  supposing  that 
this  was  the  true  construction  of  the  charter,  it  was  competent  for  the 
Crown  to  superadd  the  *condition  of  the  signification  of  its  plea-  ri^(\r^A 
sure  by  a  writing  under  the  great  seal  or  the  sign  manual,  or  ^ 
such  additional  condition  was  illegal  and  void.  I  think  it  was  in  the 
power  of  the  Crown  to  do  so,  and  that  the  condition  was  legal.  The 
Crown  might  beyond  all  question  have  granted  a  charter  of  incorpora- 
tion to  a  Company  to  trade,  without  imposing  the  condition  of  having 
any  capital,  or  any  part  of  its  capital  paid  up  in  a  given  time.  Whether 
it  would  be  a  wise  measure  to  do  so,  is  another  question ;  but  that  it 
would  have  been  a  legal  one,  cannot  be  doubted.  What  can  hinder  the 
Crown  therefore  from  imposing  such  a  condition,  but  reserving  to 
itself  the  power  of  deciding  whether  it  ought  to  be  enforced  according 

VOL.  n.— 69  2  z  ? 
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to  the  circumstances  ?  The  deficiency  of  the  required  capital  might 
be  a  few  pounds ;  the  part  to  be  paid  up  might  have  been  by  accident 
delayed  for  a  day  beyond  the  time  limited ;  the  deed  of  settlement,  or 
a  copy  of  it,  might  by  accident  also  have  been  deferred  for  a  short 
interval.  What  could  be  more  reasonable  than  for  the  Crown  to  decide 
whether  such  a  condition  of  forfeiture  ought  to  be  enforced  or  not  in 
each  particular  case  ?  It  by  no  means  follows  that  such  a  clause  is  in 
restraint  of  the  prerogative,  which  is  given  for  the  benefit  of  the  sub- 
ject, but  the  contrary.  I  must  own  I  should  not  have  felt  any  doubt 
as  to  this  part  of  the  case  were  it  not  for  the  opinions  I  have  heard: 
and  I  think  that  the  Crown  had  full  power  to  reserve  its  right  to  avoid 
the  charter  or  not,  just  as  much  as  to  reserve  an  absolute  power  of 
revocation  at  its  will  and  pleasure,  as  it  has  done,  at  the  end  of  twenty- 
one  years,  and  just  as  much  as  the  ordinary  clause  in  a  patent  giring 
a  judicial  power  to  the  Crown  to  decide  whether  it  was  a  new  invention 
or  not. 
^Q.r.f'-x       *I  am  therefore  of  opinion  that  the  plaintiff  in  error  is  en- 

^  titled  to  our  judgment,  and  that  the  judgment  ought  to  be 
reversed. 

Pollock,  C.  B. — I  agree  with  the  majority  of  the  Court  that  the 
judgment  of  the  Queen's  Bench  ought  to  be  affirmed.  The  general 
facts  of  the  case  and  the  terms  of  the  charter  have  been  already  more 
than  once  so  fully  alluded  to  that  it  is  unnecessary  for  me  to  repeat 
them.  I  have  only  to  state  shortly  my  reasons  for  agreeing  with  the 
majority  of  the  Court  in  affirming  the  judgment.  The  charter  contains 
an  express  direction  that  the  partnership  shall  not  begin  business  until 
the  happening  of  a  certain  event,  namely,  until  it  shall  have  been  cer- 
tified to  the  President  of  the  Board  of  Trade  by,  at  least,  three  of  the 
Directors  that  one-half,  at  least,  of  the  capital  has  been  subscribed  and 
60,000i.  paid  up,  such  certificate  to  be  endorsed  on  the  charter  and  to 
be  sufficient  evidence  for  the  purposes  of  the  aforesaid  provision  in  that 
behalf.  For  the  reasons  given  by  my  brother  Wightman  in  the  Court 
below,^(a)  I  am  of  opinion  that  this  was  a  condition :  and  it  is  admitted 
on  all  hands  that,  if  this  be  a  condition,  it  has  been  broken ;  and  there- 
fore with  the  Attorney-Generars  fiat  any  subject  of  the  realm  may 
proceed  by  scire  facias  to  question  the  validity  of  the  charter,  with  a 
view  to  obtain  the  judgment,  that  the  letters  patent  shall  be  cancelled. 
But  it  is  contended  that,  although  this  is  a  course  that  might  have 
been  adopted  in  an  ordinary  charter,  not  containing  any  proviso  spe- 
cially  framed  to  meet  a  breach  of  condition,  or  a  non-compliance  with 
*Q0fi1  *'^®   directions   of  the   charter,   yet   that   in   this  particular 

-'  instance,  there  being  a  proviso  that  (in  case  of  non-compliance 
with  any  of  the  directions  or  conditions  of  the  charter)  it  should  be 
lawful  for  the  Crown,  by  any  writing  under  the  great  seal  or  under  tb^' 

(a)  1  E.  A  B.  327  (E.  C.  L.  R.  v(*.  72) 
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ftign  manual,  to  revoke  or  make  void  the  charter,  that  the  proviso  alone 
can  be  resorted  to ;  and  that  the  present  proceedings  under  this  scire 
facias,  being  founded,  not  on  that  proviso,  but  on  what  is  assumed  to 
be  the  general  rule  of  law,  independent  of  such  proviso,  are  void,  and 
our  judgment  ought  therefore  to  be  given  for  the  plaintiffs  in  error. 
I  think  this  cannot  be  successfully  contended,  and  for  two  reasons. 
First :  I  am  of  opinion  that  any  such  proviso  in  a  grant  or  charter 
from  the  Crown  is  to  be  construed,  not  as  restraining  what  would  . 
otherwise  have  been  the  power  of  the  Crown  or  the  right  of  the  subject, 
but  as  adding  thereto  and  being  a  cumulative  remedy  in  the  event  of  a 
breach  of  or  non-compliance  with  the  directions  and  conditions  of  the 
charter,  and  not  as  abridging  the  power  of  the  Crown  if  it  would  other- 
wise have  existed.  It  is  clearly  laid  down,  in  2  Blac.  Com.  847,  that 
"a  grant  made  by  the  King,  at  the  suit  of  the  grantee,  shall  be  taken 
most  beneficially  for  the  King,  and  against  the  party:"  that  learned 
writer  points  out  the  distinction  between  a  grant  by  the  Crown  and  a 
grant  by  the  subject;  "whereas,"  he  says,  "the  grant  to  a  subject  is 
construed  most  strongly  against  the  grantor."  This  rule  I  apprehend 
to  be  clear  and  plain ;  and  it  is  abundantly  supported  by  all  the  old 
authorities  found  in  every  branch  of  the  law.  This  rule  appears  to 
me  to  exclude  the  application  of  either  of  these  two  phrases  "expressum 
facit  cessare  tacitum,"  or  "expressio  unius  est  "^exclusio  alte-  r^toAY 
rius."  That  which  the  Crown  has  not  granted  by  express,  *- 
clear,  and  unambiguous  terms  the  subject  has  no  right  to  claim  under 
a  grant  or  charter.  I  quite  agree  with  my  brother  Williams  that  a 
negative  cannot  be  implied  from  a  positive  clause  in  the  charter ;  nor 
can  it  be  inferred  unless  by  express  terms  contained  in  the  charter  or 
by  some  terms  that  make  it  impossible  to  put  any  other  construction 
upon  it.  If  then  it  be  conceded,  as  I  think  it  must  be,  that  without 
this  proviso  the  charter  might  have  been  repealed  for  breach  of  the 
condition,  I  think  the  proviso  is  to  be  considered  as  a  further  and 
additional  power  to  the  Crown  to  revoke  the  charter  in  a  particular 
manner.  But,  secondly :  it  appears  to  me  that  it  may  reasonably  be 
doubted  whether  the  Crown  can  grant  a  charter  that  shall  not  be  sub- 
ject to  forfeiture  on  breach  of  conditions ;  and,  as  far  as  it  is  necessary 
to  form  any  opinion  upon  that  subject,  I  am  inclined  to  think  that  it 
cannot.  The  public  has  so  much  interest  in  the  correct  conduct  of 
those  who  enjoy  any  chartered  rights,  that  it  may  well  be  contended 
that  the  power  of  the  subject  to  question  whether  or  not  the  charter  , 
be  legal,  or  whether  the  charter  has  been  forfeited  by  a  breach  of  the 
condition,  cannot  be  taken  away  even  by  the  Crown.  And  supposing 
this  to  be  doubtful,  and  supposing  it  not  to  be  so  clear  a  maxim  of  law 
as  I  am  disposed  to  take  it  to  be,  that  the  Crown  cannot  grant  a 
charter  which  shall  not  be  questioned  by  the  rest  of  the  public,  in  the 
manner  hore  adopted,  by  scire  facias  suggesting  the  forfeiture  of  the 
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charter  for  the  breach  of  a  condition,  it  is  a  most  forcible  reason  for 
40  construing  the  charter  as  to  leave  the  prosecutors  a  right,  vhicb 
ihej  otherwise  would  have  had,  to  raise  the  question  in  the  manner  in 
*9081  ^^^^^  *^®y  ^*^®  raised  it.  *In  my  judgment  the  direction 
-*  operated  as  a  condition ;  the  condition  has  been  broken ;  and  I 
think  any  one  of  Her  Majesty's  subjects,  having  the  Attorney-General's 
fiat,  has  a  right  by  scire  facias  to  bring  the  matter  into  discussion. 
The  facts  have  been  found  by  the  jury ;  and,  on  those  facts,  and  tke 
true  construction  of  the  charter  itself,  I  am  of  opinion  the  Grown  is 
entitled  to  our  judgment. 

Jervis,  C.  J. — Three  principal  points  have  been  argued  in  this  case, 
upon  all  of  which,  in  my  opinion,  the  judgment  ought  to  be  affirmed. 

Assuming  that  the  proviso  operates  as  a  qualification  of  the  condi- 
tions, it  has  been  argued  that  the  Company  have  abused  their  francliise, 
and  that,  therefore,  the  scire  facias  well  lies.  The  record  shows  that 
50,0002.  had  not  been  paid  up  before  the  Company  began  to  trade, 
and,  further,  that,  when  they  began  to  trade,  it  had  been  fakelj  and 
untruly  certified  to  the  President  of  the  Board  of  Trade,  by  tbe 
Directors  of  the  Company,  that  the  sum  of  50,0002.  had  been  paid  up. 
It  appears  therefore  on  the  record,  not  only  that  the  Company  were 
guilty  of  a  breach  of  one  of  the  express  conditions  of  the  charter,  for 
which,  by  the  admission  of  counsel,  a  scire  facias  would  lie,  if  the 
Queen  had  thought  fit  to  revoke  the  charter  in  the  first  instance  bj 
writing  under  the  great  seal  or  sign  manual,  but,  also,  that  the  Com- 
pany, availing  themselves  of  their  corporate  character,  made  a  false 
representation  to  Her  Majesty,  through  the  President  of  the  Board  of 
Trade.  It  is  said  that  the  certificate  being  false  is  in  legal  effect  no 
certificate,  and  that  therefore  the  Company  began  to  trade  without  the 
*Q0Q1  ^^^^^^^  P^^^  up  capital,  and  also  without  a  certificate  *that  it 
-'  was  paid  up.  I  agree  that  the  falsehood  vitiates  the  certificate; 
but,  in  my  opinion,  it  has  another  and  more  serious  effect  upon  the 
charter  itself.  It  is  a  falsehood  stated  to  the  Crown  by  the  Directors, 
in  their  corporate  capacity,  professing  to  act  under  the  charter,  and 
therefore  an  abuse  of  their  franchise.  Assuming  that,  for  a  breach  of 
the  conditions  or  any  of  them,  a  revocation  under  the  great  seal  or  sign 
manual  was  a  condition  precedent  to  a  scire  facias,  for  this  breach  of 
duty  no  such  preliminary  step  could  be  taken ;  it  is  not  provided  for 
expressly  by  the  charter,  but  it  is  implied,  that  when  the  Directors 
certify  they  will  certify  truly :  and,  in  my  opinion,  if,  availing  theo- 
selves  of  their  corporate  capacity,  and  professing  to  act  under  their 
charter,  they  certify  falsely  to  the  Crown,  through  its  officers,  they 
abuse  the  franchise  by  which  they  are  created,  and  are  liable  to  a  scire 
facias  to  repeal  their  patent  upon  that  ground.  Upon  the  second  point 
also,  I  am  of  opinion  that  the  judgment  ought  to  be  afiirmed.  It  is 
mainly  a  question  of  construction  subject  to  certain  considerations 
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applicable  to  the  prerogative,  and  well  known  to  those  who  are  familiar 
with  that  subject.     I  take  it  for  granted  that,  if  the  proviso  was  not  in 
the  grant,  the  directions  or  conditions  which  it  contains  would  be  con- 
ditions for  the  breach  of  any  one  of  which  a  scire  facias  would  lie. 
This  is  too  clear  to  admit  of  argument,  and  indeed  was  not  disputed  at 
the  bar,  where  it  was  contended,  not  that  the  directions  per  se  were  not 
conditions  for  the  breach  of  which  a  scire  facias  would  lie,  but  that  the 
proviso  was  in  effect  tacked  on  to  each  condition,  so  that,  although  it 
was  admitted  that  the  breach  of  each  condition  was  ground  for  a  scire 
facias,  it  was  said  that  the  proceeding  could  only  be  taken  ♦where  ^^q-  ^ 
it  was  authorized  by  the  Crown  by  writing  under  the  great  seal  ^ 
or  sign  manual.     Before  we  consider  whether  this  can  be  the  true  con- 
struction of  the  charter,  let  us  endeavour  to  ascertain  what  the  proviso 
itself  means,  and  what,  under  any  circumstances,  can  be  the  effect  of 
it.     The  proviso  contemplates  four  courses ;  an  absolute  revocation  of 
the  charter  by  writing  under  the  great  seal  or  sign  manual  for  a  non- 
compliance with  any  of  the  directions  or  conditions  contained  in  the 
letters  patent ;  a  revocation  under  such  terms  and  conditions  as  the 
Crown  may  think  fit  by  the  same  means  and  for  the  same  causes ;  an 
absolute  revocation  under  the  great  seal  or  by  writing  under  the  sign 
manual  after  the  expiration  of  twenty-one  years ;  and  the  addition  to 
the  charter  after  the  same  period  of  such  modifications,  conditions,  and 
provisions  as  the  Crown  may  think  fit.     The  first  part  of  this  proviso 
raises  the  question  now  under  discussion ;  the  other  parts  may  usefully 
be  referred  to  to  expound  the  first.     Now,  if  it  be  true  that  the  Crown 
by  its  prerogative,  or  a  subject  using  the  prerogative  upon  the  fiat  of 
the  Attorney-General,  might  have  repealed  the  patent  by  scire  facias 
for  a  breach  of  the  conditions,  if  the  proviso  had  not  been  there,  it  is 
impossible  to  suppose  that  it  was  intended  to  control  the  right  of  the 
Crown  by  superadding  a  condition,  and,  at  the  same  time,  to  leave  the 
privilege  of   the  subject   unfettered   and    uncontrolled.     It  is  there- 
fore argued,  on  the  one  side  that  the  proviso  was  intended  to  give  the 
Crown   an  absolute  power  of    revocation  or   modification   under   cir- 
cumstances, without   the   expensive   and   dilatory  process  of   a  scire 
facias,  and  on  the  other  that  it  was  meant  to  limit  and  restrict  the 
undoubted  right  of  the  Crown,  and  of   a  party  grieved,  to  use  the 
^prerogative,  upon  the  fiat  of  the  Attorney-General,  to  repeal  a  p^g-  - 
charter  which  may  operate  to  his  prejudice.     There  are  difficul-  ^ 
ties  in  the  way  of  each  of  these  constructions :  but  I  am  of  opinion 
that  by  the  proviso  it  was  intended,  not  to  fetter  the  prerogative  of  the 
Crown,  or  the  right  of  the  subject,  but  to  give  a  cumulative  and  addi- 
tional remedy  to  the  Crown,  although  I  doubt  whether,  from  the  man- 
ner in  which  the  proviso  is  worded,  it  can  legally  have  that  effect.     If 
aptly  given,  there  may  perhaps  be  no  legal  objection  to  the  existence 
of  this  cumulative  or  additional  remedy ;  for,  so  long  as  the  rights  of 
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the  subject  are  not  interfered  with,  the  grantee  may  perhaps  make  what 
bargain  he  pleases  with  the  Crown.  I  say  "  perhaps  ;"  because  I  doubt 
whether  under  any  circumstances  a  charter  under  the  great  seal  can  be 
revoked  by  writing  under  the  sign  manual ;  and  I  see  many  constitu- 
tional reasons  which  might  be  urged  against  the  existence  of  such  a 
power  uncontrolled  in  the  Crown.  These  questions,  however,  do  not 
arise  in  this  case.  It  is  because  this  additional  power  is  not  properly 
conferred  by  apt  words  that  the  diflSculty  arises.  The  first  and  most 
important  rule  of  construction  requires  that  we  should  give  to  word* 
their  natural  meaning ;  and  certainly  an  unlearned  reader  would  sup- 
pose, where  the  grantor  and  grantee  made  a  bargain  that  the  former 
might  revoke  a  charter  by  writing  under  the  great  seal  or  sign  manual 
for  the  breach  of  any  of  the  conditions  mentioned  therein,  that  the 
mere  exercise  of  that  power  would  destroy  the  charter.  But  this  is  not 
the  legal  effect  of  the  proviso.  The  power  can  only  be  exercised  for 
the  breach  of  any  of  the  conditions ;  and,  as  no  mode  of  ascertaining 
*Qi  01  ^^  ^^®  ^^^*  instance  whether  such  breach  has  been  *committed  is 

■»  provided  for  by  the  charter,  or  exists  at  common  law,  if  the 
Crown  were,  in  the  most  solemn  form,  under  the  great  seal,  to  declare 
that  the  conditions  had  been  broken,  and  were  to  revoke  the  charter 
upon  that  ground,  this  would  be  but  the  commencement  of  legal  pro- 
ceedings ;  for  the  Company  might  deny  the  breach  of  the  conditions, 
and  a  scire  facias  would  be  necessary  before  the  charter  could  be  can- 
celled. It  is  said,  therefore,  that  as  an  additional  remedy  this  clause 
is  useless,  and  could  not  have  been  inserted  with  that  view.  Because 
it  will  not  effectuate  that  for  which  it  wa6  designed,  it  does  not  neces- 
sarily follow  that  it  should  be  perverted  from  its  original  meaning.  The 
proviso  itself  show^  the  danger  of  adopting  such  a  rule  of  construc- 
tion. Of  the  four  courses  pointed  out  three  are  useless,  or  impossible. 
The  first  is  both  useless  and  impossible,  as  I  have  already  shown ;  the 
second  is  impossible,  because  when  the  charter  is  revoked  no  terms  can 
be  added  (the  words  being  "revoke  upon  terms,"  not  "threaten"  or 
"offer"  to  revoke  "unless  certain  terms  are  complied  with");  and  the 
last  is  also  impossible,  because,  although  the  Crown  and  the  grantees 
might,  perhaps,  saving  the  rights  of  the  public,  make  what  bargain  they 
pleased  between  themselves,  the  Crown  could  at  no  time  add  to  the 
charter  so  as  to  incorporate  the  modifications,  conditions,  or  provisions 
therewith,  but  must  grant  a  new  and  supplemental  charter  for  that 
purpose,  having  relation  only  to  the  time  when  the  great  seal  was  affixed 
to  that  charter,  and  subject  to  the  same  rules,  applicable  to  all  other 
charters,  as  if  this  branch  of  the  proviso  had  not  existed.  In  truth, 
the  draftsman  who  prepared  this  instrument  does  not  appear  to  hare 
been  familiar  with  the  subject  which  he  had  in  hand :  and  the  ambiguity 
*  Ql  T\  ^^  *'^®  proviso  seems,  in  the  hurry  of  business,  to  have  escaped 

-*  the  vigilance  of  the  Crown.  oflScers.    But,  although  it  is  difficult 
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to  give  to  the  first  part  of  the  proviso  the  plain  meaning,  which  I  be- 
lieve was  intended  when  the  instrument  was  framed,  there  are  far  greater 
difficulties  in  the  way  of  the  other  construction.  In  the  first  place,  it 
is  (contrary  to  the  well-known  rule)  to  give  to  affirmative  words  a  nega- 
tive operation,  and  to  hold  that  language,  which  professes  to  confer  an 
additional  authority,  is  in  efiect  a  limitation  upon  a  power  which  is 
otherwise  uncontrolled.  Again,  in  my  opinion,  it  never  could  have 
been  intended,  and  would  be  highly  unbecoming,  to  refer  to  a  jury  a 
fact  affirmed  by  the  Grown  under  the  great  seal,  and  to  allow  a  jury  to 
say  that  the  conditions  had  not  been  broken,  after  the  Grown  had 
solemnly  asserted  under  the  great  seal  that  they  had.  Take  for  instance 
the  last  condition.  The  Gompany  are  to  abide  by  and  conform  to  all 
and  every  the  directions  which  may  be  given  to  them  by  any  one  of  the 
Secretaries  of  State,  as  regards  their  intercourse  or  dealings  with  any 
foreign  state  or  power.  Suppose  the  Gompany  to  have  committed  a 
breach  of  this  condition,  so  as,  in  the  opinion  of  the  Government,  to 
have  endangered  the  friendly  relations  between  this  country  and  a 
foreign  state :  is  such  a  question  to  be  determined  by  a  jury  ?  If  the 
construction  contended  for  is  right,  a  mere  question  of  political  govern- 
ment would  be  determined  by  a  jury,  and  a  Gourt  of  law  would  sit  in 
appeal  from  the  decision  of  the  Queen's  Government.  But  there  are 
rules,  applicable  to  the  construction  of  Grown  grants,  which  satisfy  me 
that  this  construction  is  not  correct.  To  say  the  least  of  it,  the  pro- 
viso is  doubtful;  and,  if  it  be  doubtful,  it  must  be  *construcd  r*q-.j^ 
against  the  grantee.  Where  nothing  would  pass  by  a  construe-  ^ 
tion  against  the  grantee,  a  charter  is  construed  liberally  in  his  favour, 
because  it  is  not  consistent  with  the  honour  of  the  Grown  to  suppose 
a  grant  with  the  intention  of  passing  nothing;  but  where,  as  in  this 
case,  the  franchise  is  perfect,  and  the  question  is  whether  the  preroga- 
tive is  to  be  restrained,  a  contrary  rule  prevails,  and  the  construction 
is  against  the  grantee,  because  the  prerogative  of  the  Grown  is  in  truth 
the  privilege  of  the  subject,  and  it  is  not  to  be  presumed  from  doubtful 
expressions  that  the  Grown,  when  granting  a  privilege  to  one  subject, 
intended  to  interfere  with  the  rights  of  others.  For  these  reasons  I 
am  of  opinion  that  the  proviso  was  intended  to  confer  a  cumulative  and 
additional  power  upon  the  Grown,  and  was  not  intended  to  restrict  the 
prerogative  of  the  Grown,  or  to  interfere  with  the  privileges  of  the 
subject. 

But  there  is  a  higher  ground  upon  which  in  my  opinion  the  judgment 
ought  to  be  affirmed.  If  the  proviso  fetters  the  free  exercise  of  the 
prerogative,  and  takes  away  the  right  of  a  party  grieved  to  a  scire 
facias  upon  the  fiat  of  the  Attorney-General,  in  my  opinion,  it  is  ille- 
gal, and  therefore  void.  To  every  Grown  grant  there  is  annexed  by 
the  common  law  an  implied  condition  that  it  may  be  repealed  by  scire 
facias  by  the  Grown,  or  by  a  subject  grieved  using  the  prerogative  of 
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the  Crown  upon  the  fiat  of  the  Attorney-General :  and,  although  thi? 
privilege  is  not  enforceable  by  mandamus,  it  is  so  much  of  common 
right  that  in  no  case  has  it  been  refused,  to  my  knowledge.  Indeed, 
in  the  somewhat  analogous  case  of  a  petition  of  right,  it  has  of  kte 
years  been  the  practice  at  the  Home  OflSce,  under  great  authority,  to 
♦Qi^n  endorse  "let  right  be  done"  as  a  matter  *of  course,  without 
^  even  referring  the  case  to  the  Attorney -General.  This  use  of 
the  prerogative  by  the  subject  is  his  protection  against  the  abuse  of 
the  prerogative  to  his  prejudice,  and,  in  my  judgment,  cannot  be 
abridged.  I  know  that  the  Crown  might  have  granted  this  charter 
w^ithout  embodying  therein  the  conditions  referred  to ;  but  this  could 
only  be  done  upon  the  responsibility  of  the  advisers  of  the  Crown.  We 
must  assume  that  these  advisers  deemed  the  conditions  necessary  for 
the  public  good ;  and,  having  inserted  them,  they  cannot  say  that  the 
legal  consequences  shall  not  follow  their  insertion.  For  these  reasons 
I  am  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


AARON   CLULOW  HOWARD,   appellant,   v.   JOSEPH   REMER 
and  ISAAC  LUCAS,  respondents.     Nov.  15. 

The  lessee  of  a  tithe  commutation  rent-charge  having  distrained  on  an  occopier,  the  oeevpifr 
gave  notice  of  action,  as  under  stat  5  &  6  Viot  o.  54,  e.  19,  <'for  entering  upon  my  premisct 
at|"  ke.,  "on  the  11th  day  of  March  instant,  and  then  and  there  seising  three  in-calf  heifen 
belonging  to  me,  and  con  tinning  in  my  said  premises  for  several  days :  and  also  for  that 
yon,  against  my  will  and  consent,  on  the  17th  day  of  March  instant,  did  at,"  Ac,  "aforesaid, 
then  and  there  seise,  seU,  drive  away,  and  remove  from  my  said  premises  at»"  Ae.,  **  aforesaid, 
three  heifers  belonging  to  me." 

The  action  was  brought  in  the  county  court;  and  the  following  (among  other)  partienlan of 
demand  were  stated.  "  1.  For  unlawfully  entering  plaintiff's  premises,  and  continuing  thereon, 
and  seizing  and  distraining  three  cattle  of  the  plaintiff,  under  ooloor  of  a  distress.  2.  F«r 
unlawfully  selling  throe  other  cattle  of  the  plaintiff's  not  distrained."  "  4.  For  continuing  on 
plaintiff's  premises,  and  proceeding  to  sell  the  plaintiff's  cattle,  after  an  abandonment  of  the 
distress." 

Ueld  that  evidence  might  be  given  of  the  4th  particular :  For  that,  if  any  notice  waa  necessary 
of  the  cause  of  action  referred  to  in  the  4th  particular  (and,  per  Lord  Campbell,  C.  J.,  CtJerid^e 
and  Crompton,  Js.,  tembU  that  it  was  not),  the  notice  given  comprehended  such  cause. 

This  was  an  appeal  from  the  county  court  of  Cheshire  holden  at 
Congleton.  The  case,  as  stated  by  the  judge  of  the  county  court, 
♦Qlfil  ^*^^®^  several  points:  but  *the  following  parts  of  the  statement 
■*  only  are  material  to  the  decision  pronounced  by  this  Court. 

The  action  was  brought,  by  the  appellant  against  the  respondents,  to 
recover  501,  from  the  defendants.  ^«  The  causes  of  action,  as  stated  in 
the  particulars  of  demand  annexed  to  the  summons,  were  as  follows. 

''  This  action  is  brought  to  recover  the  sum  of  501.  from  the  defen<1- 
ants,  as  and  for  damages  for  entering  and  continuing  on  plaintiff's  pre 
siises  at  Brereton,  and  seizing,  taking,  converting,  and  selling  three 
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cattle  of  the  plaintiff's,  on  or  about  the  11th  day  of  March  last,  under 
colour  of  a  distress  for  a  rent-charge :  and  the  plaintiff  will  seek  to 
recover  such  damages  on  the  following  (amongst  other)  grounds. 

«'  1.  For  unlawfully  entering  plaintiff's  premises,  and  continuing 
thereon,  and  seizing  and  distraining  three  cattle  of  the  plaintiff,  under 
colour  of  a  distress. 

«(2.  For  unlawfully  selling  three  other  cattle  of  the  plaintiff's,  not 
distrained." 

3.  Not  now  material. 

«  4.  For  continuing  on  plaintiff's  premises,  and  proceeding  to  sell  the 
plaintiff's  cattle,  after  an  abandonment  of  the  distress." 

5  and  6.  For  irregularities  in  the  distress,  not  now  material. 

«( The  plaintiff  will  seek  to  recover  the  damages  on  the  above  grounds, 
and  also  on  the  grounds  that  the  distress  was  illegal,  irregular,  and 
excessive  in  other  respects.     Dated  this  Slst  day  of  May,  1853." 

The  trial  took  place  before  the  judge  of  the  county  court  and  a  jury. 
The  following  notice,  in  conformity  with  stat.  5  &  6  Vict.  c.  64,  s.  19, 
was  proved  to  have  been  served  on  both  the  defendants  more  than  ten 
days  before  the  commencement  of  the  action. 

***To,"  &c.,  (the  two  defendants).  r*Q17 

«*  I,  the  undersigned,  Aaron  Clulow  Howard,  of  Brereton  Hall,  *■ 
in  the  county  of  Cheshire,  do  hereby  give  you,  and  each  of  you,  notice 
(according  to  the  form  of  the  statute  in  such  case  made  and  provided) 
that  I  shall,  at  or  soon  after  the  expiration  of  one  calendar  month  from 
the  time  of  your  being  served  with  this  notice,  cause  a  plaint  to  be 
levied  and  entered  against  you  in,  and  issue  a  summons  thereon  against 
you  out  of,  the  county  court  of  Cheshire,  at  Congleton,  for  entering 
upon  my  premises  at  Brereton  aforesaid,  on  the  11th  day  of  March  in- 
stant, and  then  and  there  seizing  three  in-calf  heifers  belonging  to  me,  and 
continuing  in  my  said  premises  for  several  days :  and  also  for  that  you, 
against  my  will  and  consent,  on  the  17th  day  of  March  instant,  did,  at  Bre* 
reton  aforesaid,  then  and  there  seize,  sell,  drive  away,  and  remove  from 
my  said  premises  at  Brereton  aforesaid  three  heifers,  belonging  to  me : 
whereby  I  have  sustained  damage  to  the  amount  of  602.  As  witness 
my  hand,  this  8th  day  of  March,  1853. 

«A.  C.  Howard." 

The  statement  in  the  case  then  was:  "Upon  which  the  defendants 
objected  to  the  admission  of  any  evidence  except  such  as  went  to  prove 
the  first  and  second  grievances  in  the  particulars  of  demand,  to  which 
alone  the  notice  applied.  The  plaintiff,  on  the  other  hand,  contended 
that  the  notice  was  unnecessary. 

"  The  judge  held  that  the  4th,  5th,  and  6th  items  of  the  particulars 
fell  within  the  provisions  of  the  section  referred  to ;  and  that,  so  far, 
the  objection  must  prevail;  but  that,  as  regarded  the  rest  of  the  griev- 
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ances  complained  of,  the  notice  was  not  necessary,  or,  if  necessary,  i; 
w&s  sufficient. 

*Q1«1       *"The  case  then  proceeded;  and  evidence  was  given  to  the 
^  following  effect/' 

The  plaintiff  occupied  an  estate  at  Brereton,  which  was  situate  irholly 
at  the  parish  of  Brereton  cum  Smethwick.  The  tithes  of  that  paribh 
had,  under  the  Tithe  Commutation  Acts,  been  commuted  for  a  rent- 
charge,  payable  to  the  rector,  who  had  leased  the  rent-charge  to  the 
defendant  Remer :  and  Remer's  right  to  distrain  for  arrears  was  admit- 
ted. The  sums  apportioned  on  the  estate  occupied  by  plaintiff,  and 
owing  at  the  time  of  the  distress  after  mentioned,  amounted,  according 
to  evidence  given  at  the  trial,  to  252.  8«.  2d.  Plaintiff  admitted  that 
something  was  due.  Evidence  was  given  to  show  a  demand  of  the  rent- 
charge  before  the  distress,  with  notice  that,  in  default  of  payment 
within  ten  days,  a  distress  would  be  made.  On  11th  March,  1858,  the 
defendant  Lucas,  under  the  authority  of  his  codefendant  Remer,  dis- 
trained for  the  said  sum  of  25L  3«.  2^.,  and  seized  three  in-calf  heifers, 
tied  up  with  other  cattle,  in  a  cowhouse  occupied  by  the  plaintiff,  being 
upon  premises  subject  to  the  rent-charge,  and,  on  the  same  day,  serred 
the  plaintiff  personally  with  a  notice  of  distress,  pointing  out  to  him,  at 
the  time,  m  their  stalls,  the  cattle  which  he  had  so  distrained,  and  tell- 
ing him  on  what  grounds  and  for  what  amount  the  distress  was  made. 

The  notice  of  distress  was  set  out  in  the  case  stated,  whereby  it  ap- 
peared that  the  distress  was  for  arrears  of  rent-charge  in  lieu  of  tithes. 

The  statement  in  the  case  then  was  that  «« It  was  further  in  evidence 
that  the  heifers  so  seized  were  never  removed  from  their  stalls.  That  no 
padlock,  nor  any  additional  fastening,  was  placed  upon  the  door  of 
*Qi  Qi  *^^^  cowhouse  ;  nor  was  any  notice  given  to  plaintiff  of  the  place 
-^  where  they  were  impounded;  but  that  two  bailiffs  were  left 
in  possession,  who  slept  at  first  in  the  fodder  bin  at  the  head  of  the 
cattle,  and  afterwards  in  a  saddlehouse  near  the  cowhouse :  and  one  of 
them  swore  that  he  privately  marked  the  heifers  shortly  after  they 
were  seized.  That  the  plaintiff's  servants,  from  time  to  time,  turned  oat 
the  heifers  in  question,  with  the  rest  of  their  master's  cattle,  for  water,  and 
fed  them ;  but  the  bailiffs  swore  that  this  was  done  with  their  assent 
and  permission,  and  generally  under  their  inspection ;  and  that  thej 
watched  the  heifers,  and  saw  them  several  times  every  day.  It  wai 
also  attempted  to  be  shown  that,  on  two  occasions,  while  they  professed 
to  be  in  possession,  the  bailiffs  were  both  absent  from  the  land  in  respect 
of  which  the  rent-charge  was  payable,  for  about  an  hour  on  each  occa- 
sion :  but  on  this  point  the  evidence  was  contradictory." 

On  17th  March  the  three  heifers,  so  seized,  were  valued  and  sold  bv 
auction.  ^^  It  was  attempted  to  be  shown  that,  on  the  Sunday  follow- 
ing the  distress,  the  three  heifers  so  distrained  were  wholly  removed 
from  the  premises,  and  three  other  heifers  of  the  plaintiff  substituted 
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in  their  stalls :  that  the  heifers  sold  in  satisfaction  of  the  distress  were 
those  which  had  been  so  substituted ;  and  that  the  heifers  originally 
seized  had  never  been  recovered  bj  the  plaintiff.  This  was  left  to  tbo 
jury.  Witnesses  were  called  on  both  sides ;  and  the  case  went  to  the 
jury,  who  found  for  the  defendants." 

One  question  for  the  opinion  of  the  Court  was  stated  to  be : 

1.  '« Whether  the  evidence  tendered  by  the  plaintiff  in  support  of 
the  4th  and  other  grounds  of  action,  '^'mentioned  in  his  par-  p^qqa 
ticulars,  was   properly  rejected:   it  being   contended  that  on  '- 
some  of  the  grounds  of  action  stated  therein  such  notice  lyas  not 
necessary." 

(Several  other  questions  were  stated,  as  to  which  no  decision  was 
pronounced.) 

Watson,  for  the  appellant  (plaintiff  in  the  county  court). — The 
appellant,  no  power  having  been  reserved  to  enter  verdict,  is  entitled 
to  a  new  trial  if,  upon  any  ground,  the  evidence  excluded  was  admis- 
sible. Now  he  w^as  entitled  to  show  that  the  defendants,  after  aban- 
doning the  distress,  continued  on  his  premises,  and  sold  his  cattle,  if 
either  the  notice,  as  given  under  stat.  5  &  6  Vict.  c.  54,  s.  19,  is  suffi- 
cient to  comprehend  the  case,  or  if  no  notice  at  all  is  necessary.  That 
section  enacts  that  no  distress  made  for  any  rent-charge  payable  under 
that  Act,  or  other  recited  Acts  (comprehending  the  other  Acts  appli- 
cable to  this  case),  shall,  by  reason  of  any  irregularity  or  unlawful  act 
afterwards  done,  be  deemed  a  trespass  ab  initio ;  and  adds :  «  but  the 
party  aggrieved  by  such  unlawful  act  or  irregularity  may  recover  full 
satisfaction  for  the  special  damage  in  an  action  upon  the  case ;  pro- 
vided ne^  ortheless,  that  no  plaintiff  shall  recover  in  any  action  for  any 
such  unlawful  act  or  irregularity,  if  ten  days'  notice  in  writing  shall 
not  have  been  given  to  the  defendant  by  the  plaintiff  of  his  intention 
to  bring  such  action  before  the  commencement  thereof,  or  if  tender  of 
sufficient  amends  has  been  made  by  the  party  distraining,  or  his  agent, 
before  such  action  brought,  or  if  after  action  brought  a  sufficient  sum 
of  money  shall  have  been  paid  into  Court,  with  costs,  by  or  on  behalf 
of  the  defendant."  Now,  if  what  was  done  after  the  alleged  abandon- 
ment be  a  part  of  the  *proceedings  under  the  distress,  then  it  is  r^qq-t 
comprehended  under  the  words  of  the  notice,  "continuing  in  ^ 
my  premises  for  several  days,"  and  "  against  my  will  and  consent,  on 
the  17th  day  of  March  instant,  did,  at  Brereton  aforesaid,  then  and 
there  seize,  sell,  drive  away,  and  remove  from  my  premises  at  Brereton 
aforesaid  three  heifers  belonging  to  me."  But,  if  what  was  done  after 
the  abandonment  of  the  distress  was  wholly  distiirct  from  the  distress, 
then  no  notice  at  all  was  necessary.  The  latter  seems  the  more  correct 
view ;  but  the  evidence  was  receivable  on  either  alternative.  (He  also 
mentioned  other  points,  on  which  no  decision  was  pronounced.) 

Wehbi/j  for  the  respondents  (defendants  in  the  county  court.) — The 
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notice  manifestly  points  to  the  first  two  head«  of  the  particulars :  it  b 
confined  to  things  done  under  the  distress ;  and  the  first  two  heads 
comprehend  all  done  under  the  distress,  including  the  sale.  These 
beads  therefore  exhaust  the  notice.  The  fourth  particular  is  for  matter 
distinct.  [Lord  Campbell,  C.  J. — Why  not  consider  it  a  different 
mo.ie  of  stating  the  same  fact?]  It  appears  to  assume  that  all  actd 
which  can  be  proved  under  the  first  two  particulars^  that  is  (as  already 
explained)  under  the  notice,  ajre  acts  done  under  the  distress :  and  ii 
thus  undertakes  to  show  something  besides  the  proceedings  under  the 
distress.  But  these  the  notice  does  not  include.  If,  however,  the 
fourth  head  of  particulars  is  to  be  construed  as  applicable  to  what  could 
be  shown  to  have  been  done  after  an  abandonment  of  distress,  and  an 
act  so  done  is  not  an  irregularity  in  the  distress,  it  must  be  admitted 
that  Stat.  5  &  6  Yict.  c.  54,  s.  19,  is  inapplicable  to  the  fourth  head. 
*Q*?91       *  ^^'*<^'*»  ^^  rcplji  was  stopped  by  the  Court. 

-'  Lord  Campbell,  C.  J. — I  confess  that  I  am  surprised  and 
grieved  to  find  an  appeal  from  a  county  court  raising  such  subtleties. 
We  have  got  rid  of  objections  which  could  be  taken  only  by  special 
demurrer :  but  really  the  point  here  taken  is  as  remote  from  the  merits 
of  the  case  as  any  of  those  objections  could  be.  It  is  most  desirable 
that  a  county  court  judge  should  decide  on  the  merits.  In  this  case 
there  must  be  a  new  trial,  which  I  am  very  sorry  for,  since  it  is  caused 
by  the  learned  judge  having  refused  admissible  evidence.  The  act  com- 
plained of  under  the  fourth  head  was  either  one  for  which  an  action 
might  be  brought  without  any  notice  at  all,  or  the  notice  is  sufficient. 
If  the  act  was  done  in  the  course  of  the  distress,  then  notice  was 
necessary :  but  in  that  case  the  notice  here  given,  which  contains  very 
large  language,  was  amply  sufficient.  If,  on  the  other  hand,  the  act 
was  done  after  the  distress  was  over  (which  I  rather  tsJ^e  to  be  the  true 
view,  seeing  that  it  is  charged  that  the  distress  had  been  previously 
abandoned),  then  no  notice  was  necessary;  for  the  act  would  then  be 
merely  a  trespass,  for  which  an  action  would  lie,  subject  to  the  common 
law  incidents.     There  must  therefore  be  a  new  trial. 

Coleridge,  J. — I  am  of  the  same  opinion.  If  the  items  in  the 
particulars  were  expanded  into  separate  facts,  the  fourth  head  would  set 
out  a  complaint  for  continuing  on  the  premises  and  doing  an  unlawful 
act  after  a  formal  abandonment  of  the  distress.  It  is  clearly  not  a 
complaint  for  anything  unlawful  or  irregular  in  the  sale  or  disposition 
*99<il  ^^  ^^^  distress.     For,  giving  the  *largest  explanation  of  the  term 

''-'<<  distress/'  still  the  abandonment  cuts  that  proceeding  short  and 
leaves  the  parties,  as  to  all  that  follows,  in  the  position  which  thej 
would  have  held  before  there  had  been  any  distress  at  alL  That 
being  so,  no  notice  would  be  necessary.  But  put  it  the  other  way,  and 
take  the  whole  transaction  as  a  proceeding  under  the  distress :  then  1 
agree  with*  my  Lord  that  this  notice,  especially  when  produced  upon  » 
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proceeding  in  a  county  court,  must  be  so  construed  as  to  embrace  tbe 
cause  of  action. 

WiGHTMAN,  J. — When  we  compare  the  fourth  head  of  particulars 
with  the  notice,  we  cannot  but  see  that  the  objection  which  prevailed  in 
the  county  court  was  one  of  extreme  technicality.  It  seems  to  me  that 
the  notice  was  quite  large  enough  to  admit  all  that  could  be  given  in 
evidence  under  the  fourth  head.  And  I  agree  with  my  Lord  that 
either  no  notice  was  requisite  or  this  was  sufBcient.  And  I  also  fully 
agree  that  these  notices  should  not  be  made  liable  to  such  technical 
objections. 

Grompton,  J. — I  am  of  the  same  opinion.  If  any  notice  was 
required,  this  was  amply  sufficient :  I  incline  to  think  that  none  was 
required.  I  quite  agree  that  we  should  construe  the  notice,  which  the 
statute  requires,  most  liberally. 

Verdict  set  aside,  with  costs ;  and  new  trial  ordered. 


*The  QUEEN  v.  Lord  WELLESLEY.     Nov.  17.        [*924 

Tenant  in  fee  of  oopyhoM  bereditamento  derised  them  to  E.,  M.,  and  W.  on  certain  trnate.  B 
demanded  admittance :  the  steward  refused  admittance,  except  npon  payment  of  a  treble  fine 
This  Court,  without  deciding  as  to  the  amount  of  the  proper  fine,  made  absolute  a  rule  for  a 
mandamus  commanding  to  admit,  the  lord  being  bound  to  admit  before  payment  of  fine,  and 
the  right  to  the  fine  accruing  only  by  reason  of  the  admittance. 

Barstow,  in  last  Trinity  Term,  obtained  a  rule  calling  on  William  « 
Richard  Arthur  Pole  Tylney  Long  Wellesley,  commonly  calle4  Viscount 
Wellesley,  lord  of  the  manor  of  Wanstead  and  Stone  Hall,  in  Essex, 
and  John  Goverdale,  his  steward  of  the  said  manor,  to  show  cause  why 
a  mandamus  should  not  issue,  commanding  them  to  admit  Emma 
Withers  to  certain  copyhold  hereditaments,  holden  of  and  parcel  of 
the  said  manor. 

From  the  affidavits  it  appeared  that  James  Withers,  being  tenant  in 
fee  of  the  copyhold  hereditaments  in  question,  by  his  will,  dated  8th 
December,  1848,  devised  the  same  to  his  wife  the  said  Emma  Withers, 
his  sister  Ann  Withers  (now  Ann  Burton),  Thomas  Mumford,  and 
Joseph  Wood,  their  executors,  administrators,  and  assigns,  upon  certain 
trusts.     James  Withers  died  on  5th  April,  1852. 

Ann  Burton  had  disclaimed  the  trusts  and  all  estates  in  respect 
thereof. 

At  two  customary  courts  of  the  manor,  holden  respectively  on  25th 
October  and  17th  December,  1852,  proclamations  were  made  for  the 
heir  to  be  admitted. 

By  an  indenture  of  4th  February,  1853,  reciting  that  Mumford  and 
Wood  were  desirous  to  release  their  estate  in  the  copyhold  heredita- 
ments to  Emma  Withers,  her  heirs  and  assigns,  to  the  intent  that  she 

8a2 
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alone  might  be  admitted,  to  hold  the  same  on  the  trusts  of  the  will,  ic 
*Q9«^i  *^^^  witnessed  that,  for  the  nominal  consideration  therein  meo- 
^  tioned,  Mumford  and  Wood,  and  each  of  them,  did  grant,  release, 
and  confirm  to  Emma  Withers,  her  heirs  and  assigns,  all,  &c.  (including 
the  copyhold  hereditaments  in  question),  to  hold  the  same  unto  and  to 
the  use  of  Emma  Withers,  her  heirs  and  assigns,  for  ever,  to  the  intent 
that  she,  her  heirs  and  assigns,  might  be  solely  seised  thereof  at  the 
will  of  the  lord,  according  to  the  custom  of  the  manor,  but,  neverthe-. 
less,  upon  the  trusts  of  the  will. 

At  a  customary  court  of  the  manor,  holden  on  8th  February,  1853, 
Emma  Withers  attended,  produced  the  will  and  deed  of  release,  and 
demanded  to  be  alone  admitted,  stating  her  readiness  to  pay  a  single 
fine  of  260Z.  (two  years'  rental)  and  the  fees.  Ann  Burton  at  the  same 
time  attended  to  disclaim  and  refuse  to  be  admitted :  but  as  to  her 
interest,  no  question  was  made.  The  steward,  however,  refused  to 
admit  Ann  Withers  as  sole  tenant,  and  required  that  either  Emma 
Withers,  Mumford  and  Wood,  or  Emma  Withers  on  behalf  of  the  three, 
should  be  admitted,  for  the  purpose  of  obtaining  a  treble  fine,  amount- 
ing to  455i.(a) 

At  this  court  the  third  proclamation  was  made,  and  seizure  awarded; 
which  the  steward  had  threatened  to  carry  into  effect. 

The  steward  deposed  that  he  was  willing,  on  payment  of  the  treble 
fine,  to  admit  any  one  devisee,  or  any  one  or  more  on  behalf  of  the 
three. 

Willes  now  showed  cause. — Mumford  and  Wood  cannot  disclaim; 
*<>9fil  ^^^^^  execution  of  the  deed  is  itself  an  *act  done  under  the  will. 
^  And  the  release  is  inoperative,  so  far  as  regards  the  present 
question :  it  is  a  transaction  between  parties  who  are  not  tenants  on 
the  roll :  and  the  lord  is  not  bound  to  recognise  any  conveyance  inter 
vivos  which  is  not  on  the  roll ;  Matthew  v.  Osborne.(6)  The  case  must 
therefore  be  considered  as  if  the  joint  tenancy  still  existed.  Now  the 
admission  of  one  joint  tenant  is  the  admission  of  all;  and,  on  the 
admission  of  Emma  Withers,  the  lord  would  be  entitled  to  a  treble 
fine.(c)  It  is  understood  that,  in  support  of  the  rule.  Rex  v.  The  Lord 
of  the  Manor  of  Hendon,  2  T.  R.  484,  will  be  cited,  as  showing  that, 
there  being  only  a  dispute  as  to  the  amount  of  fine,  the  lord  is  bound 
to  admit,  and  must  bring  his  action  for  the  fine  which  he  claims.  But, 
by  doing  so,  the  lord  would  be  making  evidence  against  himself,  and 
that  of  a  fact  not  true,  if  he  admitted  Emma  Withers  to  the  whole : 
if  he  admitted  her  to  a  part  only,  he  would  be  giving  that  which  she 
does  not  ask.  Suppose  the  devise  had  been  to  her  alone :  could  she 
have  claimed  to  be  admitted  without  paying  a  fine?     The  decision  in 

(a)  It  wftB  deposed  thai  thie  was  calcnlat«d  on  the  principle  laid  down  in  Wilton  r.  Hoare  S 
B.  A  Ad.  350  (E.  C.  L.  R.  vol  22.) 

(6)  In  C.  B.,  January  26,  1853  j  22  L.  J.  N.  S.  C.  P.  241. 
(e)  See  I  SeriT.  Cop.  296,  320,  347,  (4ih  ed.) 
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Rex  V.  The  Lord  of  the  Manor  of  Hendon  applies  only  where  there  is 
a  bnnfi.  fide  doubt  as  to  the  amount  due. 

BarstoWy  contrfl. — It  is  an  elementary  principle  of  copyhold  law  that 
a  fine  is  not  due  for  admittance  till  after  the  admittance  has  taken 
place,  the  admittance  being  the  cause  of  the  fine ;  2  Bac.  Abr.  224 
(7th  ed.),  tit.  Copyhold  (I)  2.  The  effect  of  the  release  therefore  need 
not  be  considered ;  the  rule  must  be  made  ^absolute  even  upon  r^Qg^j 
the  supposition  that  the  joint  tenancy  still  exists.  The  steward  ^ 
threatens  to  seize  quousque :  but  that  he  cannot  do  if  a  single  devisen 
ofiers  to  be  admitted;  Roe  dem.  Ashton  v.  Hutton,  2  Wils.  162.  Rex 
V.  The  Lord  of  the  Manor  of  Hendon  is  directly  in  point.  There  the 
transaction  which  had  taken  place  out  of  Court  had,  in  some  degree, 
the  appearance  of  a  fraud  upon  the  lord :  but  the  Court  said :  « they 
had  frequently  declared  they  would  give  no  opinion  respecting  the  lord's 
fine  on  an  application  by  a  tenant  for  a  mandamus  to  be  admitted, 
because  the  lord  has  no  right  to  the  fine  at  all  till  admittance.  All  the 
lord  has  a  right  to  require  is  to  have  a  tenant."  That  the  lord  cannot 
refuse  admittance  on  the  ground  of  his  claim  to  fine,  appears  also  by 
Rex  V.  Wilson,  10  B.  &  C.  80  (E.  C.  L.  R.  vol.  21).  (He  was  then 
stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — This  rule  must  be  made  absolute.  Neither 
the  releasors  nor  releasee  have  been  admitted.  When  there  is  a  devise 
to  several  as  joint  tenants,  any  one  has  a  right  to  be  admitted,  valeat 
quantum.  The  lord  will  thereupon  become  entitled  to  the  proper  fine, 
and  will  have  a  remedy  for  it. 

Coleridge,  Wiohtman,  and  Erle,  Js.,  concurred. 

Rule  absolute. 


♦FOXALL  V.  BARNETT.    Nov.  17.  [♦928 

Defendant,  by  a  warrant  of  commitment  on  a  coroner's  inquisition  held  without  jurisdiction, 

cansed  plaintiff  to  be  imprisoned.     Plaintiff  was  bailed,  and  afterwards,  while  on  bail,  procured 

the  inquisition  to  be  quashed. 
Held  that,  in  an  action  for  such  false  imprisonment,  plaintiff  was  entitled,  under  an  allegation 

that  he  had  incurred  expense  in  procuring  his  discharge  from  custody,  to  recover  damages  for 

the  expense  of  quashing  the  inquisition. 

Declaration  stated  that  defendant  "assaulted  the  plaintiff,  and 
caused  him  to  be  taken  into  custody,  and  to  be  conveyed  to  and  impri- 
soned in  a  prison :  whereby,  and  in  consequence  of  which  said  imprison- 
ment, the  plaintiff  became  and  was  and  still  remains  sick  and  disordered, 
and  permanently  injured  in  his  constitution  and  health :  and  the  plain- 
tiff has  been  obliged  to  pay  and  lay  out,  and  to  render  himself  liable 
to  pay,  divers  large  sums  of  money,  together  amounting  (to  wit)  to  the 
sum  of  200Z.,  in  endeavouring  to  cure  his  said  sickness,  and  to  re- 
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establish  his  health,  and  in  and  about  his  procuring  his  discharge  from 
the  said  custody  as  aforesaid.*' 

Plea :  Not  guilty.     Issue  thereon.(a) 

On  the  trial,  before  Coleridge,  J.,  at  the  last  Gloucestershire  assizes, 
it  appeared  that  the  defendant  was  coroner  of  the  county  of  Gloucester- 
shire ;  and,  as  such  coroner,  had  held  an  inquest,  on  the  15th,  ITth^ 
and  28th  September,  1852,  on  the  body  of  one  Thomas  Boulton,  then 
lying  in  the  county  of  Gloucestershire.  The  inquisition,  however,  waw 
held  in  the  county  of  Monmouthshire.  The  jury  found  a  verdict  of 
manslaughter  against  the  plaintiff;  and  the  defendant  thereupon,  by 
his  warrant,  committed  the  plaintiff  to  Gloucester  gaol.  The  plaintiff 
*Q2Q1  *^*®  afterwards  admitted  to  bail  by  a  Judge.  Subsequently 
^  the  inquisition,  having  been  brought  into  this  Court  by  cer- 
tiorari, was  quashed,  in  last  Hilary  Term,  as  having  been  taken  with- 
out jurisdiction. 

The  plaintiff,  at  the  trial,  gave  evidence  for  the  purpose  of  showing 
the  extent  of  the  injury  inflicted,  and  the  amount  of  expense  which  he 
had  incurred  :  and,  among  other  expenses,  gave  evidence  to  show  the 
expenses  which  he  had  incurred  in  procuring  bail  and  quashing  the 
inquisition.  The  counsel  for  the  defendant  contended  that  the  plaintiff 
could  not,  under  this  declaration,  recover  for  the  last-mentioned 
expenses.  The  learned  Judge  directed  the  jury  to  estimate  these 
amounts  separately ;  and  they  found  that  the  expense  of  procuring  bail 
amounted  to  252. 13«.  1(2.,  that  of  quashing  the  inquisition  to  462.  2«.  5ef., 
and  the  damages  ultrtt  to  2bL  \  and  they  gave  a  verdict  for  the  plain- 
tiff, for  96Z.  159.  6(2.  in  all.  Leave  was  reserved  to  reduce  this  by 
111  15«.  6d. 

In  this  Term,  Keating  obtained  a  rule  to  reduce  the  damages  by  462. 
only,  as  the  expense  of  quashing  the  inquisition. 

H.  James  and  Soil  now  showed  cause. — It  is  true  that  none  but 
direct  damages  can  be  recovered,  unless  they  are  specially  averred  in 
the  declaration.  But  the  expense  of  quashing  the  inquisition  was  a 
direct  damage  to  the  plaintiff  resulting  from  the  act  of  the  defendant ; 
or,  at  the  least,  it  falls  within  the  description  of  laying  out  sums  of 
money  <tin  and  about  his  procuring  his  discharge  from  the  said  custody." 
He  was  not  indeed  in  actual  custody  when  the  inquisition  was  quashed, 
*Q^01  ^^^^^^®  ^^  ^^^  '^^^^  bailed ;  but  a  man  who  is  bailed  is  in  *vir- 
^  tual  custody ;  his  bail  are  supposed  to  have  him  in  their  custody, 
and  may  at  any  time  render  him;  3  Hawk.  PI.  Cr.  186  (7th  ed.),  B. 
II.  Ch.  15,  s.  3.  pLord  Campbell,  C.  J. — In  some  cases  it  is  neces- 
sary, before  bringing  an  action  for  false  imprisonment,  to  get  the  con- 
viction quashed :  but  I  do  not  know  that  this  is  necessary  in  the  case 

(cr)  Another  plea,  pleaded  to  the  above  declaration,  ended  in  a  demnner,  which  had  not  bMi 
argued  when  the  case  wae  tried.  The  renire  was  to  assess  damages  on  this  part  of  the  rvoo«4 
as  well  as  the  rest 
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of  an  inquisition.]  It  may  not  be  necessary  for  the  purpose  of  bring 
ing  an  action :  but,  till  the  inquisition  is  quashed  or  the  party  has 
appeared  to  it,  he  is  in  custody.  The  bail  are  under  recognisance  that 
he  shall  answer  the  charge :  their  power  over  him  continues  till  they 
are  discharged  from  thb  recognisance :  and  this  discharge  can  be  only 
by  the  inquisition  being  quashed  or  the  party  appearing. 

Keating^  contrft. — The  imprisonment  complained  of  in  the  declara- 
tion, and  to  get  rid  of  -which  it  is  alleged  that  the  expense  was  incurred, 
is  the  imprisonment  by  the  defendant,  under  his  warrant.  That  was 
got  rid  of  when  the  plaintiff  was  bailed.  It  may  be  that,  in  construc- 
tion of  law,  a  fresh  imprisonment  commenced  virtually  when  the  pri- 
soner was  bailed :  and,  if  so,  the  plaintiff  might  perhaps  have  recovered 
the  expense  of  quashing  the  inquisition  on  a  declaration  complaining 
that  he  had  been  compelled  to  procure  bail,  and  had  been  put  to 
expense  in  liberating  himself  from  their  custody.  [Wightman,  J. — 
The  discharge  from  the  first  imprisonment  seems  not  to  be  perfect  till. 
the  inquisition  is  put  an  end  to  in  some  way.]  The  necessity  for  put- 
ting an  end  to  it  ceases  on  bail  being  given.  In  Holloway  v.  Turner, 
6  Q.  B.  928  (E.  C.  L.  R.  vol.  51),  the  plaintiff's  goods  were  seized  on 
an  illegal  warrant  of  '''attorney  and  judgment :  and  it  was  held  r^Qo-t 
that  plaintiff,  in  trespass  for  the  seizure,  could  not  recover  for  ^ 
the  expense  of  setting  aside  the  judgment,  though  specially  claimed  in 
the  declaration.  Lord  Denman  there  said :  «<  The  plaintiff  might  have 
recovered  these  costs  in  a  proper  form  of  proceeding,  but  he  cannot  sue 
the  defendants  for  a  trespass  per  quod  he  was  put  to  expense  in  remov- 
ing the  cause  of  the  trespass."  Barton  v.  Bricknell,  18  Q.  B.  398  (E.  C. 
L.  R.  vol.  66),  illustrates  this.  Suppose,  in  the  present  case,  the 
plaintiff  had  been  bailed  as  soon  as  the  verdict  was  found :  could  he 
have  brought  trespass  for  false  imprisonment?  [Coleridge,  J. — In 
the  passage  in  Hawkins  referred  to  by  Mr.  James,  it  is  said  that, 
though  mainpernors  are  merely  sureties,  the  bail  may  take  the  party 
to  gaol :  while  that  state  of  things  lasts,  is  he  a  free  man  ?]  He  is  so 
as  to  the  custody  of  which  the  declaration  complains :  the  following 
custody,  if  it  be  one,  is  of  a  very  special  kind.  The  defendant,  by  this 
proceeding,  has  no  mode  of  taxing  the  costs  of  quashing  the  inquisition. 
The  plaintiff  might,  after  being  bailed  out,  have  waited  till  the  assizes, 
when  the  inquisition  must  have  been  quashed :  the  only  difference  to 
him  would  have  been  that  his  status,  as  a  party  bailed,  would  have 
continued  longer. 

Lord  Campbell,  G.  J. — If  the  plaintiff  had  been  discharged  out  of 
custody,  and  then  had  sought  to  set  aside  the  inquisition,  I  should 
have  thought  he  could  not  recover  the  expense  of  doing  so :  that  would 
have  been  a  state  of  things  analogous  to  that  which  existed  in  Hollo- 
way  V.  Turner.  But  the  facts  here  are  quite  ^different.  The  r^qqo 
plaintiff  was  released  only  from  imprisonment  within  four  walls  *  ^ 
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he  still  had  to  restore  himself  to  a  state  of  freedom ;  which  he  did  not 
do  until  he  had  the  inquisition  set  aside :  till  then  the  imprisonment 
yf'ds  not  done  away  with.  The  damage,  therefore,  necessarily  arose 
from  the  act  complained  of:  and  the  rule  must  be  discharged. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  plaintiff  brings 
trespass  for  imprisonment  under  the  unlawful  command  of  the  defend- 
ant. It  is  admitted  that  he  is  entitled  to  recover  such  special  damage 
as  can  be  truly  stated  to  have  been  necessarily  incurred  in  procuring 
his  discharge  from  that  imprisonment.  When  there  are  two  stages 
necessary  for  this,  I  cannot  distinguish  between  the  two,  as  to  the 
right  to  recover  damages.  If  the  plaintiff  had  been  set  free  at  the  first 
stage,  I  agree  that  he  could  not  have  recovered  in  respect  of  anything 
which  he  afterwards  did.  But  that  was  not  so :  the  plaintiff,  by  being 
bailed,  was  merely  put  into  the  hands  of  persons  who  might  at  any 
time  have  replaced  him  in  the  gaol :  the  expense  of  removing  him  from 
that  position  was  only  one  of  the  steps  necessary  for  completing  his 
discharge  from  the  original  imprisonment. 

WiGHTMAN,  J. — The  necessity  of  setting  aside  the  inquisition  waa 
caused  by  the  original  imprisonment,  and  by  that  only ;  for  had  there 
been  no  such  imprisonment,  the  necessity  would  not  have  existed.  The 
plaintiff,  by  being  bailed,  obtained  only  an  imperfect  release :  to  get 
.an  entire  release,  he  was  under  the  necessity  of  getting  the  inquisition 
^qoQ-1  set  aside.  The  setting  aside  the  ^inquisition  was,  therefore, 
^  the  legal  consequence  of  the  first  imprisonment.  HoUoway  %* 
Turner  has  been  satisfactorily  distinguished  from  this  case  by  my 
•Loird.(a) 

(Erle,  J.,  had  left  the  Court.)  Rule  discharged^ 

(a)  Bee  Hadley  o.  Buendale,  9  Ezch.  341.t 


STAPTLTON  v.  JOHN  CLOUGH  and  ROBERT  CLOUGH. 

Nov.  17. 

In  order  to  prove  Dotioe  to  quit  to  have  been  serred  upon  R.,  a  tenant  from  year  to  year,  it  was 

proposed  to  ahow  that  the  notice  had  been  served  on  W.,  R.  being  absent,  and  bad  reached  R. 

It  was  shown  that  J.,  a  person  deceased,  was  ordinarily  employed  for  the  landlord,  to  &tm 
.notices  to  qnit:  Uiat  a  notice  requiring  R.  to  quit  had  been  hand«id  to  J.,  who  had  broagbt 

back  the  duplicate,  and  had  signed  an  endorsement  stating  service  on  R.,  and,  further,  thai  J. 

had  then  orally  stated  that  he  had  delivered  the  notice  to  W. 
field  :  that  J.'s  oral  declaration  was  not  admissible,  as  not  appearing  to  have  been  made  ia  tbt 

ordinary  course  of  his  business. 

Ejectment  for  lands  in  Yorkshire.  .  The  two  defendants  pat  in 
separate  defences ;  but  John  Clough  did  not  ultimately  defend. 

On  the  trial,  before  Wightman,  J.,  at  the  last  Yorkshire  Assizes,  it 
appeared  that  the  defendants  held  the  premises  in  question,  consiiting 
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of  a  farm  and  lands,  as  tenants  from  year  to  year  to  the  plaintiff,  the 
year  commencing  on  6th  April.  John  Glough  did  not  reside  on  the 
farm:  but  Robert  Clough  did.  The  case  for  the  plaintiff  was  that 
notice  to  quit  had  been  served  on  one  William  Clough,  the  father  of 
Robert  Glough,  before  the  6th  of  October,  and  had  reached  Robert 
Glough  before  that  day.  To  establish  this,  evidence  was  given  that 
one  George  Jackson,  who  had  died  before  the  trial,  was  employed  by 
William  Marshall,  the  managing  land  *agent  for  the  property. 


to  serve  notices  on  the  tenants,  including  notices  to  quit ;  and 


[*984 


that,  when  Jackson  served  such  notices,  it  was  his  duty  to  inform  Mar- 
shall of  the  facts.  A  written  notice,  requiring  Robert  Glough  to  quit, 
was  produced,  on  the  back  of  which  was  written :  "  29th  September, 
1852.  Delivered  a  duplicate  to  Robert  Glough.  George  Jackson:" 
and  it  was  proved  that  the  signature  was  in  Jackson's  handwriting. 
Marshall  gave  evidence  that,  on  the  29th  September,  1852,  he  delivered 
this  paper  to  Jackson,  the  day  of  the  month  not  being  then  inserted^ 
and  it  being  then  unsigned,  with  directions  to  serve  it  on  Robert  Glough : 
that  in  about  an  hour  Jackson  returned,  4ind  stated  to  Marshall  that  he 
had  served  it,  not  on  Robert  Glough,  but  on  William  Glough,  the  father 
of  Robert  Glough.  Jackson  then  signed;  and  ((29th*'  was  inserted. 
It  appeared  that  during  all  this  day,  and  for  some  days  after,  Robert 
Clough  was  absent  from  the  premises.  Evidence  was  also  given  of 
language  subsequently  used  by  Robert  Glough,  as  showing  that  he  had 
received  this  notice.  It  was  objected,  by  the  counsel  for  the  defend- 
ant, that  proof  of  the  oral  statement  of  Jackson  could  not  be  given. 
The  learned  Judge  refused  to  stop  the  case :  and  the  jury  found  for  the 
plaintiff. 

In  this  Term,  Atherton  obtained  a  rule  Nisi  for  a  new  trial. 

Knowles  and  W.  S.  Orois  now  showed  cause. — The  principal  ques* 
tion  in  this  case  is,  whether  the  oral  declarations  of  a  deceased  agent,  as 
to  acts  done  in  the  course  of  his  agency,  are  receivable  in  evidence. 
That  an  endorsement,  written  by  such  deceased  agent,  of  service  of 
notice  to  quit  is  receivable,  was  decided  in  Doe  *dem.  Patteshall 


V.  Turford,  8  B.  &  Ad.  890  (E,  C.  L.  R.  vol.  28).    [Wightman, 
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J. — ^At  the  trial,  it  struck  me,  as  a  very  stringent  objection,  that  the 
oral  declaration  of  the  deceased  person  was  offered  for  the  purpose  of 
contradicting  his  own  written  memorandum.]  The  writing,  though 
admissible  in  evidence,  might  be  contradicted,  as  a  receipt  may.  [Gole- 
RIDGB,  J. — The  usual  course  of  the  business  clearly  was  to  endorse  on  | 
the  notice  a  memorandum  of  the  service ;  and  that  was  done :  but  what 
evidence  was  there  that  it  was  in  the  usual  course  of  the  business  to 
make  oral  statements  contradicting  such  written  endorsement  ?]  The 
duty  to  serve  the  notices  carries  with  it  the  duty  to  report  the  fact  of 
service  according  to  the  truth.  [Coleridge,  J. — Suppose  the  declara- 
tion in  Doe  dem.  Patteshall  v.  Turford,  3  B.  &  Ad.  890  (E.  C.  L.  R 
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vol.  23),  had  been  oral,  and  it  bad  appeared  that  the  ordinary  course 
was  to  write  an  endorsement :  would  that  have  made  no  difference  in 
the  result  of  the  case  ?]  It  would  have  made  none.  If  the  service  of 
the  notice  was  made  in  the  ordinary  course  of  business  it  is  unimportant 
what  was  the  ordinary  course  of  reporting  the  service.  Lord  Tenter- 
den*s  judgment  in  Doe  dem.  Pattershall  v.  Turford  appears  indeed  to 
put  the  case  on  the  ordinary  course  of  reporting  the  service :  but  the 
judgment  of  Taunton,  J.,  proceeds  on  the  more  general  ground.  In 
Poole  V.  Dicas,  1  ifew  Ca.  649,  where  an  entry  by  a  deceased  clerk  of 
a  notary,  respecting  the  dishonour  of  a  bill,  was  admitted,  Tindal,  C. 
J.,  said:  "We  think  the  evidence  in  question  was  admissible;  and  we 
think  it  admissible  on  the  ground  that  it  was  an  entry  made  at  the  time 
of  the  transaction,  and  made  in  the  usual  course  and  routine  of  business 
by  a  person  who  had  no  interest  to  misstate  what  had  occurred."  Nil- 
♦QftfiT  merous  authorities  *as  to  the  admissibility  of  declarations  by 

-'  deceased  agents  are  collected  in  Fursdon  t;.  Clogg,  10  M.  k  W. 
572,t  where  the  question  as  to  an  oral  declaration  was  raised,  but  not 
decided.  But  in  the  case  of  The  Sussex  Peerage,  11  CI.  &  F.  85,  there 
was  an  implied  holding  in  favour  of  the  admissibility  of  the  oral  decla- 
ration. A  question  there  arose  as  to  the  admissibility  of  the  oral 
declaration  of  a  deceased  clergyman  respecting  a  marriage  which  he 
said  he  had  celebrated.  An  attempt  was  made  to  show  that  this  was 
admissible,  upon  the  authority  of  Higham  v,  iKidgway,  10  East,  109,  on 
the  ground  of  its  being  (under  the  particular  circumstances  of  the  case) 
a  declaration  against  his  own  interest :  and  this  ground  failed :  but  or^ 
declarations  were  there  not  distinguished  from  written  ones ;  and  Lord 
Campbell  said :  (a)  «  By  the  law  of  England  the  declarations  of  deceased 
persons  are  not  generally  admissible,  unless  they  are  against  the  pecu- 
niary interest  of  the  party  making  them.  There  are  two  exceptions : 
first,  where  a  declaration  by  word  of  mouth  or  hy  writing  is  made  in  the 
course  of  the  business  of  the  individual  making  it,  there  it  may  be 
received  in  evidence,  though  it  is  not  against  his  interest ;  Doe  dem. 
Patteshall  v.  Turford,  8  B.  4;  Ad.  890  (E.  C.  L.  R.  vol.  23).  The  ser- 
vice of  a  notice  may  thus  be  proved ;  and,  in  like  manner,  an  entry  by 
a  notary's  clerk  that  he  had  presented  a  bill,  for  that  is  in  the  ordinary 
discharge  of  his  duty."  [Colbridgb,  J. — ^Where  the  declaration,  by 
word  of  mouth  or  by  writing,  fulfils  the  conditions  requisite  for  the 
admissibility  of  declarations,  it  may  be  indifferent  by  which  of  the  two 
the  declaration  is.  Lord  Campbell,  C.  J. — That  is  what  I  wish  to  be 
*Q^71  ^^^^^Btood  as  having  meant.]     The  '^'circumstance  that  what  is 

^  offered  is  or  is  not  written  does  not  make  it  more  or  less  a  decla- 
ration :  there  may  be  a  difference  as  to  the  weight  which  a  jury  will 
attach  to  it.  In  strictness,  the  written  memorandum  here  was  not  in 
the  course  of  business,  but  the  oral  declaration  was ;  for  the  proper 

(a)  11  a  a  F.  lis. 
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and  ordinary  course  of  business  ^as  to  state  the  truth.  Strain  v,  Preece, 
11  M.  &  W.  778^1  which  was  cited  on  moving,  turned  on  a  different 
point.  [WlOHTMAN,  J. — On  what  ground  did  jou  make  the  written 
memorandum  evidence  7]  As  part  of  the  history  of  the  transaction. 
[Lord  Campbell,  G.  J. — It  would  be  evidence  oiily  as  coming  within 
the  doctrine  established  in  Doe  dem.  Patteshall  v*  Turford.]  The  mate- 
rial evidence  was  the  oral  declaration.  And,  further,  the  oral  declaration 
was  admissible. as  part  of  the  res  gesta.  The  notice,  by  the  endorse-^ 
ment,  appeared  to  have  bee^  delivered  to  Robert  Clough:  the  oral 
declaration  showed  how  it  was  delivered :  the  whole  is  a  single  transac- 
tion. [Coleridge,  J. — If  so  put,  can  you  say  that  the  two  were  con- 
temporaneous 7]  It  is  not  necessary  that  they  should  be  literally  so ; 
Bouch  V.  The  Great  Western  Railway  Company,  1  Q.  B.  51  (E.  C.  L. 
B.  vol.  41).(a) 

Athertany  contri^,  was  stopped  by  the  Court. 

Lord  Campbell,  G.  J. — I  am  of  opinion  that  the  oral  declaration  of 
Jackson  was  not  admissible.  I  agree  with  the  decision  in  Doe  dem. 
Patteshall  v.  Turford,  and  other  cases  of  similar  effect.  Those  are 
pases  in  which  evidence  is  admitted  which  satisfies  the  legal  test  of 
sincerity,  and  will  presumedly  assist  in  the  investigation  of  the  truth. 
And,  as  at  present  advised,  I  adhere  to  *the  doctrine,  attributed  r^qqr. 
to  me  in  the  case  of  The  Sussex  Peerage,(i)  that,  if  ^  declara-  ^ 
tion  be  made  in  the  discbarge  of  a  duty  by  a  deceased  person,  it  is  ad- 
missible, whether  oral  or  written.  But  it  would  be  most  dangerous  to 
superinduce  on  this  the  doctrine  that  whatever  he  has  said  at  any  time 
18  admissible.  How  can  it  be  said  that  here  the  oral  declaration  was 
made  in  the  ordinary  discharge  of  a  duty  7  The  endorsement  of  the 
memorandum  was  so  made ;  but,  when  Jackson  had  signed  that,  he  had 
completed  his  duty ;  and  the  subsequent  statement,  which  contradicted 
that,  cannot  be  considered  as  having  been  made  in  the  ordinary  course 
of  buainess.  We  must  therefore  hold  it  inadmissible,  unless  we  are  pre- 
pared to  adopt  the  rule  that  whatever  has  been  said  by  a  deceased  per- 
son is  admissible  in  evidence,  which  is  not  yet  the  law  of  England. 

Coleridge,  J. — I  am  of  the  same  opinion.  The  principle  of  Doe 
dem.  Patteshall  v.  Turford  is,  I  think,  correct.  It  may  be  difficult  to 
make  out  the  facts  requisite  for  satisfying  the  condition  of  admissibility 
there  established :  yet  it  is  not  doubtful  what  the  condition  is.  Still 
the  admissibility  ia  an  exception  from  the  general  law  of  evidence, 
allowed  upon  the  ground  that  credit  may  be  given  to  what  is  done  in 
^e  ordinary  discharge  of  a  duty.  Unless  an  act  be  done  in  the  ordi- 
pary  course  of  businesay  it  is  not  done  in  the  ordinary  discharge  of  the 
duty.  Tou  must,  therefore,  lay  the  foundation  for  the  admission  of 
the  evidence  by  showing  that  the  act  was  done  in  the  ordinary  course 

»  See  Femad  9.  MiUigM,  7  «.  B.  7IP  (B.  0.  L.  1^  toL  53). 
[h)  U  CI.  A  F.  113. 
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of  business.  In  Doe  dem.  Patteshall  v.  Turford  this  was  very  clearlj 
*Q<lQl  P^^^®^'  ^^^  proof  of  this,  either  express  or  by  ^implication,  must 
-'  be  given,  wherever  it  is  sought  co  apply  that  authority.  In  the 
present  case  we  give  credit  to  the  endorsement  on  the  ground  that  it  is 
the  ordinary  mode  of  recording  the  service  of  a  notice.  Then  Mr. 
Knowles  says  that  no  distinction  can  be  made  between  a  written  and 
an  oral  declaration.  And  frequently  the  two  would  not  be  distinguish- 
able, where  the  oral  declaration  is  itself  in  the  ordinary  course  of  busi- 
ness. But  here  the  very  ground  of  admission  is  that  the  written 
declaration  is  made  in  the  ordinary  course  of  business :  there  is  nothing 
to  show  that  the  oral  declaration  was  so  made. 

WiOHTMAN,  J. — It  appears  to  me  that  it  would  be  yery  dangerous  if 
in  addition  to  admitting  the  evidence  of  a  written  entry  made  in  the 
ordinary  course  of  duty,  evidence  of  a  declaration  made  by  word  of 
mouth,  either  at  the  same  time  or  after,  could  be  admitted  as  explain- 
ing that  which  is  itself  admissible  only  as  being  made  in  the  ordinary 
course  of  business.  And  this  was  urged  at  the  trial :  but  I  did  not 
like  to  stop  the  case,  because,  by  rejecting  the  evidence,  I  should,  if  I 
were  incorrect,  have  put  the  parties  to  a  great  expense.  I  think  the 
argument  urged  in  support  of  the  admissibility  of  the  evidence  goes  far 
beyond  any  authority  which  has  been  cited.  It  may  be  that  an  oral 
declaration,  made  in  the  ordinary  course  of  business,  is  admissible  in 
evidence ;  but  it  cannot  be  that,  where  the  ordinary  course  of  business 
is  to  put  the  declaration  in  writing,  evidence  of  oral  declarations  is 
admissible  to  explain  the  written  one. 

(Erle,  J.,  had  left  the  Court.)  Rule  absolute. 


MA(M  *The  QUEEN  v.  The  Inhabitants  of  LLANFAETHLY. 
''^"J  mv.  19. 

A  person,  not  a  party  to  a  oauie,  lerred  in  due  time  with  a  Bubpoena  dnoes  teonm  to  prodaM  a 
dooument  at  the  trial  of  the  oaase,  without  any  legal  excuse  disobeyed  it,  and  did  not  prodnee 
the  document  Held  :  that  secondary  evidence  of  its  contents  was  not  admissible  ondar  aiiek 
eircnmetanees. 

On  appeal  against  an  order  of  two  justices  of  the  county  of  Anglesey 
for  the  removal  of  William  Hughes,  labourer,  and  his  wife  and  infant 
children,  from  the  parish  of  Llancilian  in  Anglesey  to  the  parish  of 
Llanfaethly  in  the  same  county,  the  order  was  confirmed,  subject  to 
the  opinion  of  the  Court  of  Queen's  Bench  on  a  case,  the  material  parts 
of  which  were  as  follows. 

The  pauper,  William  Hughes,  having  acquired  a  settlement  in  the 
appellant  parish,  afterwards,  in  November,  1838,  hired,  as  tenant  from 
year  to  year,  at  the  yearly  rent  of  14^,  a  tenement  in  the  parish  of 
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Jjlandyfrydog,  which  he  held,  occupied,  and  resided  on  for  three  years, 
and  paid  the  rent  yearly  for  the  same.  The  case  stated  that  «  William 
Hughes  proved  that  he  was  rated  to  the  poor-rate  as  tenant  of  the  said 
tenement  at  2ir.  6d.  each  rate ;  and  th^t,  during  the  first  year  of  his 
tenancy,  he  paid  to  Rowland  Evans,  one  of  the  overseers  of  the  poor 
of  the  said  parish  of  Llandyfrydog,  at  different  times,  five  or  six  poor- 
rates  of  2«.  6e2.  each  rate;  which,  he  believed,  were  all  the  rates 
assessed  on  his  tenement  for  the  first  year  he  occupied  it.  That  Row- 
land Evans  always  produced  the  rate  book  when  he  called  upon  him 
for  his  poor's  rate;"  but  that  <^he  paid  no  rates  after  the  first  year. 
Rowland  Evans  proved  he  was  a  rated  inhabitant,  and  one  of  the 
overseers  of  the  poor  of  *Llandyfrydog  for  the  years  1888  and  r^q^^ 
1839,  and  was  still  a  rated  inhabitant  of  that  parish.  That  the  ^ 
pauper,  William  Hughes,  was  rated  to  the  poor-rates,  for  the  tenement 
he  held  at  Gadfa  in  that  parish,  at  2s.  6d.  each  rate ;  and  that  he  used 
to  call  on  him  regularly  for  his  poor's-rates  during  the  year  he  was 
overseer  of  the  poor ;  and  that  the  pauper  paid  some  of  the  poor-rates, 
but  how  many  he  could  not  say.  That  he  delivered  the  rate  book  at 
the  end  of  the  year  to  Mr.  Robert  Prichard  of  Llwydiarth  Esgol,  soli- 
citor, one  of  the  principal  rated  inhabitants  of  the  parish  of  Llandyfry- 
dog ;  that  his  co-overseers  had  since  died.  The  said  Rowland  Evans, 
the  surviving  overseer  of  the  poor  for  1838  and  part  of  1839,  and 
John  Owen  of  Pen-y-graigiven,  one  of  the  overseers  who  succeeded 
Rowland  Evans,  and  also  one  of  the  overseers  of  the  poor  of  Llandy- 
frydog for  the  years  1852  and  1853,  and  also  the  said  Robert  Pri- 
chard, and  Hugh  Jones,  who  are  the  present  churchwardens  of  the 
said  parish  of  Llandyfrydog,  were  regularly  served  with  subpoenas 
duces  tecum  to  produce  on  the  hearing  of  the  said  appeal  all  and  every 
the  rate  books  of  the  said  parish  of  Llandyfrydog,  and  all  and  every 
the  poor-rate  assessments,  bills,  rates,  or  levies  for  the  same  parish  for 
the  year  1838,  and  from  thence  for  each  and  every  year,  up  to  and 
including  the  year  1852.  Notice  was  also  served  on  the  churchwardens 
and  overseers  of  the  said  respondent  parish  of  Llancilian,  to  produce 
the  same  rate  books,  assessments,  bills,  rates,  and  levies  of  the  said 
parish  of  Llandyfrydog  for  the  same  years.  The  said  John  Owen  of 
Pen-y-graigiven  proved  that  he,  during  the  year  he  was  overseer,  col- 
lected the  rates  in  the  end  of  the  parish  where  the  *pauper  had  r^q^o 
lived ;  and  on  his  cross-examination,  he  stated  that  he  delivered  '- 
the  poor-rate  book  to  his  co-overseer,  John  Owen  of  Tnysgoed,  who 
collected  the  rates  in  the  other  end  of  the  parish.  He  also  proved  that 
the  last-named  John  Owen  was  alive.  The  said  Robert  Prichard  did 
not  appear  at  the  Sessions  in  pursuance  of  the  subpoena  duces  tecum 
served  upon  him ;  but  the  other  parish  officers  of  Llandyfrydog  did 
appear,  in  pursuance  of  the  subpoenas  duces  tecum  served  on  them. 
They  were  sworn  and  examined,  and  pressed  to  produce  the  rate  books 
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of  the  parish  of  Llandjfrydog :  but  they  did  nol  produce  any  of  the 
rate  books  of  that  parish." 

The  question  for  the  opinion  of  the  Court  was  stated  to  be :  <«  Whether, 
under  the  circumstances  before  stated,  the  pauper  gained  a  settlement 
in  the  parish  of  Llandyfrydog  by  renting  a  tenement  or  by  payment  of 
rates.  And,  as  the  parish  ofScers  had  been  served  with  Bubpceoas 
duces  tecum  to  produce  the  poor-rates  of  that  parish  as  before  stated, 
and  they  not  having  produced  the  same.  Whether  the  parol  evidence  of 
the  pauper  and  of  the  said  Rowland  Evans,  the  overseer  of  the  poor 
of  Llandyfrydog,  was  su£Bcient  evidence  of  rating  and  payment  to  esta- 
blish a  settlement  by  rates  in  that  parish.  If  the  Court  should  be  of 
opinion  that,  under  the  circumstances  stated,  the  pauper  gained  a  set- 
tlement in  Llandyfrydog,  either  by  renting  a  tenement  or  by  payment 
of  rates,  the  order  of  removal  and  of  Sessions  was  to  be  quashed:  if 
not,  to  be  confirmed." 

Morgan  J(mt%^  in  support  of  the  order  of  sessions. — The  case  is  not 
*Q4^1  artificially  stated ;  but  it  sufficiently  '^'appears  that  the  question 
^  submitted  to  this  Court  is  whether  there  was  legal  evidence  that 
William  Hughes  was  assessed  to  the  poor-rate  in  respect  of  the  tene- 
ment which  he  occupied  in  Llandyfrydog.  The  proper  evidence  of  that 
is  the  rate  book ;  Rex  v.  CoppuU,  2  East,  25.  Is  there  here  a  founda- 
tion laid  for  giving  secondary  evidence  of  its  contents  ?  If  the  book 
had  been  shown  to  be  in  the  custody  or  under  the  control  of  the  officers 
of  the  poor  of  the  respondent  parish,  the  notice  to  produce  would  have 
been  sufficient :  but  the  book  appears  to  be  in  the  custody  of  John  Owen, 
of  Ynisgoed,  who  is  not  subpoenaed.  Even  supposing  that  the  rate 
book  is  shown  to  have  been  in  the  custody  of  Prichard,  or  of  the  over- 
seers of  Llandyfrydog,  they  had  no  legal  excuse  for  refusing  to  produce 
it.  If  they  had  had  such  an  excuse,  the  appellants  would,  by  the  subpes- 
na,  have  done  all  that  was  in  their  power  to  compel  the  production  of 
the  original ;  but,  as  it  is,  they  may  still  compel  the  production.  No 
case  has  gone  so  far  as  to  say  that  a  mere  difficulty  in  giving  primary 
evidence  arising  from  the  disobedience  of  a  third  party  to  a  subpcena 
duces  tecum  renders  secondary  evidence  admissible.  [He  was  then 
stopped  by  the  Court.] 

WeUbjff  contriL — [Lord  Campbell,  C.  J. — Assume  for  the  present 
that  in  fact  all  that  could  be  done  before  the  trial,  to  secure  the  pro- 
duction of  the  rate  book,  has  been  done ;  and  that  the  only  reason  why  it 
was  not  produced  was  the  improper  conduct  of  the  party  served  with  a 
^aAAr\  subpoena  duces  tecum.  If  you  establish  that,  under  ^such  cir- 
^  cumstances,  parol  evidence  would  be  admissible,  we  will  then 
inquire  whether  all  in  the  power  of  the  appellants  has  been  done.]  The 
best  evidence  in  the  power  of  the  party  is  required.  He  must  there- 
fore produce  a  document,  unless  there  is,  as  Lord  Kenyon  says  in  Bex 
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r.  Ooppull,  a  «rea30DabIe  account  given  for  their  non-production."  It 
is  not  necessary  that  it  should  be  shown  that  the  document  is  destroyed : 
if,  for  instance,  the  witness  refuse  to  produee  it  becanse  he  has  a  lien 
on  it,  secondary  evidence  is  admissible. 

Lord  Campbell,  C.  J. — What  Lord  Kenyon  says  in  Rex  v.  CoppuU 
must  be  understood  with  reference  to  the  facts  of  that  case.  The  rate 
book  there  was  in  the  custody  of  the  appellants,  the  party  to  the  cause ; 
and,  if  the  parish  of  Llandyfrydog  was  a  party  to  the  suit  here,  there 
would  be  ample  foundation  for  seoondary  evidence :  but  I  am  of  opinion 
that  the  mere  disobedience  of  a  third  party  to  a  subpoena  duces  tecum 
calling  on  him  to  produce  a  document  does  not  render  secondary  evi- 
dence of  its  contents  admissible.  It  has  been  held  that,  where  the 
party  served  refuses  to  produce  the  document  on  the  ground  of  some 
privUege,  and  the  Judge  at  the  trial  admits  bis  privilege,  secondary 
evidence  of  its  contents  is  admissible ;  bat  in  such  a  case  the  holder  of 
the  document  is  justified  in  his  refusal,  and  there  is  no  further  remedy 
to  compel  production.  In  such  a  case  as  the  present  there  is  no  justi- 
fication. The  parties  are  bound  to  obey  the  subpoena ;  and  they  may 
be  punished  for  their  disobedience. 

"^Erle,  J.(a) — The  appellants  have,  us  part  of  their  case,  to  r^gj^ 
prove  the  contents  of  a  written  document.  They  must  therefore  ^ 
produce  that  document,  or  account  for  its  non-production.  They  sity 
they  do  account  for  it,  because  they  served  with  a  subpoena  duces  tecum 
the  person  who  had  it,  and  he  did  not  produce  it.  I  think  that  is  not 
the  fact ;  they  seem  to  have  served  the  parties  who,  as  they  thought, 
had  it,  but  not  the  person  who  really  bad  it :  but,  supposing  that  the 
facts  were  as  they  say,  I  am  of  opinion  that  the  Sessions  ought  to  have 
refused  to  admit  secondary  evidence.  It  may  be  a  hardship  on  a  party 
to  be  defeated  at  the  trial  because  a  third  person  does  not  obey  the 
process  of  the  Court ;  but  there  would  be  great  liability  to  abuse  if  that 
dispensed  with  the  production  of  evidence.  I  am  of  opinion  that  the 
law  does  not  admit  the  disobedience  of  a  person  served  with  a  subpoena 
duces  tecum  as  a  sufficient  excuse  for  not  giving  primary  evidence  of 
the  eontents  of  a  document,  where  the  person  served  is  punishable  for 
his  disobedience.  Order  of  Sessions  confirmed. 

(a)  ColtrMgf  and  Wlghtattn,  Sm.,  fnn  abtaU. 
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*M'RAE,  Deputy  Chairman  of  The  THAMES  PLATE  GLASS 
'COMPANY,  ».  M'LEAN.    Nov.  21. 


By  order  of  Nisi  Prius,  and  consent  of  parties,  a  cause  was  referred  to  an  arbitrator,  who  waa  to 
determine  what  he  should  think  fit  to  be  done  by  the  parties  respecting  the  matters  in  dispate ; 
the  costs  of  the  cause  to  abide  the  erent ;  the  costs  of  the  reference  and  award  to  be  in  the 
discretion  of  the  arbitrator.  Power  was  resenred  to  the  Court,  in  case  of  any  objection  beiDg 
made  to  the  award,  to  refer  back  the  cause  to  the  same  arbitrator. 

The  arbitrator  awarded  in  farour  of  the  plaintilT,  ordering  defendant  to  pay  the  costs  of  the 
reference  and  award.  On  motion  to  set  aside  the  award,  as  uncertain  and  not  final,  the  Coort 
ordered  the  award  to  be  referred  back  to  the  arbitrator,  for  the  purpose  of  his  deciding  oa 
certain  matters  specified  in  the  order.    Nothing  was  said  as  to  costs  in  this  order. 

The  arbitrator  made  an  amended  award,  deciding  on  the  matters  referred  back,  confirming  hia 
fij'st  award  in  all  other  respects,  and  ordering  the  defendant  to  bear  the  costs  of  the  amended 
award. 

Held,  that  he  had  power  to  make  this  order  as  to  costs,  under  the  original  order  of  referenee. 

FiBST  count,  on  a  bill  of  exchange  drawn  by  defendant,  and  endorsed 
to  the  Company ;  second  count,  for  goods  sold  and  delivered,  and  on 
an  account  stated.  Pleas :  1.  Payment  to  the  amount  of  the  moneys  in 
the  declaration  mentioned,  accepted  by  the  Company  in  full  satisfaction. 
Replication,  traversing  this.  Issue  thereon.  2.  As  to  the  last  count, 
Non  assumpsit.  Issue  thereon.  The  particulars  of  demand  relating 
to  the  last  count  amounted  to  2517Z.  4ir.  2(2.,  and  comprehended  different 
articles  of  glass.  The  items  were  very  numerous :  the  last  was  for  562. 
6ir.  Id, ;  and  to  this  were  prefixed  the  words  «  Not  delivered." 

By  an  order  of  Nisi  Prius,  and  consent  of  parties,  a  verdict  for  the 
plaintiflf  was  found,  subject  to  the  award  or  a  certificate  of  an  arbitra- 
tor, <'  to  whom  all  matters  in  difference  in  this  cause  between  the  said 
parties  are  hereby  referred,  to  order  and  determine  what  he  shall  think 
fit  to  be  done  by  the  said  parties  respecting  the  matters  in  dispute."  «<  It 
is  also  ordered  that,  in  case  of  any  objection  being  raised  to  the  award 
»Q4.71  ^^^^^  ^^^^^  *have  been  made  in  pursuance  of  this  order,  the  said 
J  Court"  (of  Queen's  Bench)  «  shall  have  power  to  refer  back  the 
said  cause  to  the  same  arbitrator."  <<  It  is  likewise  ordered,  by  and 
with  the  like  consent,  that  the  oests  of  the  cause  shall  abide  the  event 
and  determination  of  the  said  award  or  certificate,  and  the  costs  of  the 
reference  and  award  or  certificate  be  in  the  discretion  of  the  said  arbi- 
trator, who  shall  award  or  certify  by  whom,  to  whom,  and  in  what  manner 
the  same  shall  be  paid."  And  that  this  Court  might  be  prayed  that 
the  order  should  be  made  a  rule  of  Court. 

On  16th  February,  1853,  the  arbitrator  made  his  award,  whereby  he 
found  that  the  defendant  <<  did  not  pay  to  the  Company,  nor  did  the 
Company  accept  of  or  from  the  defendant,  the  sums  in  the  first  plea 
of  the  defendant  in  the  said  cause  mentioned,  or  any  part  of  them,  in 
full  satisfaction  and  discharge  of  all  the  causes  and  rights  of  action  in 
the  declaration  mentioned,  in  manner  and  form,"  &c. ;  and,  as  to  the 
second  issue,  that  the  defendant  «  did  promise  in  manner  and  form  ss 
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the  plaintiff  has  in  the  declaration  in  the  said  cause  complained ;  and 
he  awarded  damages  hy  reason  of  non-performance  of  the  promises  in 
the  declaration,  3182.  9ir.  9d. :  and  that  defendant  should  pay  to  plain- 
tiff his  costs  of  the  reference,  and  bear  his  own  costs  of  the  reference 
and  of  the  award. 

On  18th  April,  1858,  the  submission  was  made  a  rule  of  Court. 

On  19th  April,  1858,  O'Malley  obtained  a  rule  calling  on  the  plain- 
tiff to  show  cause  why  the  award  should  not  be  set  aside,  or  why  it 
should  not  be  referred  back  to  the  arbitrator  for  his  reconsideration 
and  determination  <<  on  the  following  grounds :  viz.  That  the  award  is 
not  *final,  in  not  deciding  upon  the  rights  of  the  parties  to  the  ri^cLA^t 
goods  charged  for  in  the  last  item  of  the  plaintiff's  particulars  ^ 
of  demand,  and  directing  what  should  be  done  with  such  goods ;  that, 
in  this  respect,  it  does  not  determine  all  the  matters  in  difference ;  and 
that  the  award  is  uncertain  and  not  final,  in  awarding  generally  the 
plea  of  payment,  and  not  showing  whether  the  finding  applies  to  both 
counts." 

On  6th  May,  1853,  «  upon  hearing  Mr.  J.  Broumy  of  counsel  for  the 
plaintiff,  and  Mr.  O'Malley,  of  counsel  for  the  defendant.  It  is  ordered 
that  the  award  made  herein  be  referred  back  to"  « the  arbitrator,  for 
the  purpose  of  his  deciding  what  is  to  be  done  by  the  parties,  or  either 
of  them,  in  respect  of  the  glass  which  is  mentioned  in  the  last  item  of 
the  plaintiff's  particulars,  and  also  to  find  distributively  on  the  issue  on 
the  plea  of  payment." 

On  13th  June,  1853,  the  arbitrator  made  his  amended  award,  recit- 
ing the  rule  last  mentioned,  and  proceeding :  «  and  whereas,  in  pursu- 
ance of  such  rule  of  Court,  and  in  obedience  thereunto,  I,  the  said,"  (&c.), 
« having  duly  considered  of  the  matters  so  referred  back  to  me  by  the 
said  rule  of  Court,  do  hereby  make  and  publish  my  amended  award  in 
-writing,  of  and  concerning  the  matters  above  referred  back  to  me  by 
the  said  rule  of  Court,  in  manner  following ;  that  is  to  say :  I  do  order, 
award,  and  adjudge"  that  the  Company  should  deliver  up  the  glass  to 
the  defendant ;  and  he  further  awarded,  as  to  each  issue  separately, 
that  the  defendant  did  not  pay,  &c.  And  he  added :  <^  I  do  further 
award,  order,  and  direct  that  the  defendant  do  pay  the  costs  of  this 
my  amended  award ;  and  that,  in  case  the  plaintiff  shall  take  up  the 
same,  the  defendant  do,  on  demand,  repay  *to  the  plaintiff  what  r^qj^q 
he  shall  have  paid  on  taking  up  the  same.  And  in  all  other  ^ 
respects  I  confirm  my  award,  made  in  the  matter  of  this  reference  on 
the  16th  day  of  February,  A.  D.  1853." 

In  this  term,  2).  2).  Keane  obtained  a  rule  calling  on  the  plaintiff  to 
show  cause  «  why  so  much  of  the  amended  award  herein  as  orders  the 
defendant  to  pay  the  costs  of  the  amended  award  should  not  be  set 
aside,  on  the  following  grounds :  First,  that  the  order  of  reference  did 
not,  neither  did  the  rule  of  Court  referring  the  award  back  to  the  arbi- 
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trator,  give  him  authority  over  the  costs  of  the  amended  award,  or  em 
power  him  to  order  that  they  should  be  paid  by  tl^  defendant :  SecoDd, 
that  the  arbitrator  was  not  entitled  to  impose  on  the  defendant  coaU 
occasioned  by  the  default  of  the  arbitrator  hiqiself :  Third,  that  the 
arbitrator  had  no  power  to  award,  order,  or  direct  that  the  costs  of  the 
amended  award  should  be  paid  by  the  defendant." 

It  appeared  by  the  affidavits  that  the  oosts  of  the  amended  award 
were  IZ.  17«.  6cf.,  being  for  stamp  and  stationery  pharges  exclusively, 
the  arbitrator  having  charged  no  fee  for  himself. 

Joseph  Brawn  now  showed  cause. — The  arbitrator  had  power  to  pye 
the  costs  incidental  to  the  amendment,  under  th^  original  submission. 
In  Johnson  v.  Latham,  2  L.  M.  &  P.  205,(a)  a  case  wa^  referred  back  to  aa 
arbitrator  on  one  special  point :  and  it  was  held  that  a  taxation  of  costs 
on  the  first  award  only  was  ineffectual,  and  that  there  should  have  been 
a  taxation  of  the  whole  costs  up  to  apd  including  t^e  second  award.  It 
^f-r^y  is  only  in  pursuance  of  *the  original  subipission  that  the  case 
•^  can  be  referred  back  at  all :  that  gives  power  to  refer  the  cause 
back.  Now  under  the  original  submission  the  arbitrator  had  power 
over  the  costs  of  the  cause,  the  reference  and  the  award. 

i>.  2).  Keane^  contri. — ^The  whole  cause  was  not  here  referred  back, 
80  as  to  make  the  second  reference  a  proceeding  under  the  general  sub- 
mission ;  the  reference  back  was  of  a  particular  matter,  by  consent :  in 
Johnson  v,  Latham,  power  was  reserved  to  send  back  « the  matters,  any 
or  either  of  them, "  to  the  arbitrator.  In  that  case,  Erie,  J.,  expressly  rested 
his  decision  on  the  ground  that  the  reference  back  was  uuder  the  ori- 
ginal submission.  !Even  if  the  arbitrator  (lere  bi^d  choaen  to  frame  his 
second  award  as  an  original  single  award,  and  not  a  supplementary  one, 
he  was  not  bound  to  hear  evidence  on  any  matter  but  that  which  ws3 
the  subject  of  the  second  reference ;  Be  Huntley,  1  E.  &  B.  787  (K* 
C.  L.  B.  vol.  72).  This  shows  that  the  proceedings  are  altogether  dis- 
tinct. 

Lord  Campbell,  C.  J.— ^Whatever  power  the  arbitrator  had  under  the 
original  submission  he  had  impliedly  under  the  reference  made  back  to 
him.     There  is  therefore  no  excess  of  authority  in  thia  award  of  costs. 

GoLBRiDOE,  J. — I  am  pf  the  same  opinion.  Py  the  submission,  the 
arbitrator  had,  originally,  power  over  the  costs.  The  submission  pro- 
vides that,  in  case  of  any  objection,  the  case  may  be  referred  back  hj 
the  Oourt  to  the  arbitrator.  The  language  is  very  general :  nothing 
*0^11  *'^  ^^^^  about  costs.  Had  the  power  thi^s  reseryed  to  the  Court 
^  been  strictly  acted  on,  there  could  have  been  np  doubt  that  the 
original  power  of  the  arbitrator  wpuld  revive.  The  re^rence  back  was 
in  fact  limited  to  a  single  point ;  but  nothing  was  said  as  to  costs.  The 
arbitrator  acted  iq  pursuance  of  the  authority  originally  reserved.    As 

(a)  8«e  8.  C.  1  L.  M.  ik  p.  S4S. 
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to  any  inconvenience  that  may  be  apprehended,  it  will  be  easy  in  every 
particular  case  to  regulate  the  power  of  the  arbitrator. 

WiGHTMAN,  J.,  concurred. 

£rle,  J. — My  remarks  in  Johnson  v.  Latham  were  applied  to  the 
case  where  an  attempt  has  been  made  to  set  aside  an  award,  and  it  is 
in  effect  set  aside  and  a  new  award  made,  under  the  power  reserved  to 
the  Court :  There  the  power  to  give  costs  clearly  is  a  single  power  ex- 
tending down  to  the  completion  of  the  last  award.  That  would  include 
a  case  where  the  entire  matter  was  referred  anew.  It  often,  however, 
happens  that  the  objection  to  the  first  award  is  on  a  matter  of  form, 
and  utterly  irrelevant  to  the  merits,  as  where  the  award  is  not  techni* 
cally  final.  On  such  occasions  it  is  very  sensible  to  say,  let  the  arbi- 
trator comply  with  the  form,  and,  as  to  the  residue,  let  the  award  stand. 
When  this  is  done,  the  new  award  is  in  one  sense  supplemental :  but,  in 
my  judgment,  the  whole  constitutes  a  single  award  under  the  original 
submission.  Rule  discharged. 


*In  the  matter  of  JAMES  GESWOOD.    ITov.  24.        [»952 

A  commitment  of  a  lerruit,  under  stat  4  Q.  4y  o.  34,  a.  3,  for  abienting  himeelf,  need  not  let 

forth  the  evidence  on  which  the  conviction  proceeded. 
Bat  it  most  show  on  the  ftuie  of  it  thftt  the  prieoner  hai  been  eonvieted  of  what  is  an  offence 

within  the  Act 
It  is  therefore  not  sufficient  that  it  shows  that  the  servant  absented  himself  without  oMigning  anj 

sufficient  reason. 

Scotland,  in  this  term,  obtained  a  rule  to  show  cause  why  a  writ  of 
habeas  corpus  ad  subjiciendum,  directed  to  the  keeper  of  the  House  of  Cor- 
rection at  Stafford,  should  not  issue,  to  bring  up  the  body  of  James  Ges- 
wood,  and  why,  in  the  event  of  the  rule  being  made  absolute,  the  pri- 
soner should  not  be  discharged  out  of  custody,  without  the  issuing  of 
the  said  writ,  and  without  his  being  brought  personally  into  Court. 

The  rule  was  obtained  on  affidavits,  by  which  it  appeared  that  James 
Geswood  had  been  committed  by  a  justice  of  peace  for  Stafford  under 
Stat.  4  G.  4,  c.  34,  s.  3.  The  following  were  the  material  parts  of  the 
warrant  of  commitment.  <<  To  all  constables,"  &c.,  <'  and  to  the  keeper 
of  the  House  of  Correction  at  Stafford:"  « Whereas  complaint  upon 
oath  hath  been  made  to  me,"  a  justice,  ^^by  T.  S.,  agent  for  J.  S.,  F. 
B.,  and  W.  W.,  of,"  &c.,  «  colliers,  that  James  Geswood,  late  of,"  &c., 
<^  did,  in  the  month  of  July  last,  contract  and  agree  with  the  said  J.  S., 
F.  B.,  and  W.  W.,  to  serve  them  as  a  collier  in  their  business  of  col- 
liers, at,"  &c.,  «'  for  a  certain  time,  to  wit,  for  one  fortnight  and  thence- 
forth, and  from  fortnight  to  fortnight,  until  either  party  should  have 
given  to  the  other  fourteen  days'  notice  to  determine  such  contract ; 
and,  having  entered  upon  and  worked  under  such  agreement,  and  the 
term  of  the  contract  being  unexpired,  the  said  James  Geswood  did,  on," 
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&c.,  ^<  unlawfully  misdemean  and  misconduct  himself  in  his  said  scnrice, 
^Q_rt,  *by  neglecting  and  absenting  himself  from  his  said  masters*  ser- 
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vice  without  the  leave  of  his  said  masters,  without  having  given 


I 


to  his  said  masters  any  notice  thereof,  and  without  assigning  any  suffi- 
cient reason  for  so  doing,  contrary  to  the  form,"  &c.  "And  whereas, 
James  Geswood  being  now  brought"  before  the  justice,  « to  answer  unto 
the  said  complaint,  and  I  having  duly  examined  into  the  nature  thereof, 
Do  adjudge  the  said  complaint  to  be  true ;  it  appearing  to  me,  as  well 
upon  the  oath  of  the  said  T.  S.  in  the  presence  of  the  said  James  Ges- 
wood, as  otherwise,  that,"  &c.  (repeating  the  terms  of  the  complaint): 
"I  do  therefore  convict  him,  the  said  James  Geswood,  of  his  said 
offence,  and  do  order  and  adjudge,"  &c«  There  was  an  adjudication  of 
imprisonment  for  a  term,  and  an  order  to  constables  to  convey,  and  to 
the  keeper  of  the  gaol  to  receive  him.  Nothing  turned  on  the  form  of 
this  part  of  the  warrant. 

Scotland  was  now  called  upon  by  the  Court  to  support  his  rule,  no 
one  appearing  to  show  cause. — The  commitment  ought  to  set  forth  the 
evidence ;  John  Hammond's  Case,  9  Q.  B.  92  (E.  C.  L.  R.  vol  58). 
[Erle,  J. — There  was  another  objection  in  that  case,  which  was  the 
decisive  one,  so  that  what  was  said  there  as  to  setting  out  the  evidence 
was  but  a  dictum.  There  have  been  hundreds  of  commitmeats  under 
this  statute  since  that  time ;  and  the  dictum  has  been  often  cited ;  but 

I  think  no  one  has  ever  yet  been  liberated  on  its  authority.]  It  is  not 
clear  whether  this  is  a  commitment  or  a  conviction ;  Lindsay  v.  Leigh, 

II  Q.  B.  455  (E.  C.  L.  R.  vol.  63).  There  is  another  objection.  The 
offence  here  charged  is  not  an  offence  at  law.  The  absenting  himself 
3»q^l  ''^^^^^^^  ^assigning  any  sufScient  reason"  is  consistent  with  his 

^  having  a  good  and  sufScient  reason,  but  perversely  refusing  to 
assign  it  to  his  masters,  which  would  be  no  offence.  [Erle,  J. — Thu 
Act  says  simply  <<  absent  himself."  The  conviction  says  all  that  the 
Act  does,  and  more.]  It  is  necessary  in  such  a  commitment  to  negative 
innocence ;  Seth  Turner's  Case,  9  Q.  B.  80  (E.  C.  L.  R.  vol.  58). 

Lord  Campbell,  C.  J. — The  first  objection  cannot  be  supported. 
John  Hammond's  Case  seems  to  us  well  decided,  as  in  that  case  there 
was  no  adjudication  of  any  imprisonment,  which  was  a  fatal  objection: 
but  we  do  not  think  it  establishes  .that  it  is  necessary  to  set  out  the 
evidence  in  a  commitment  under  this  Act.  No  doubt  this  is  a  convic- 
tion for  some  purposes ;  but  it  is  not  such  as  to  require  the  evidence  to 
be  set  forth.  There  is  no  peculiar  hardship  in  the  enactment ;  for  it 
was  always  common  in  Acts  to  deprive  the  person  convicted  of  the 
opportunity  of  cavilling  at  the  evidence  by  giving  a  form  of  conviction 
which  did  not  require  it  to  be  set  out :  and  now,  by  stat.  11  &  12  Yict. 
c.  43,  s.  17,  such  a  form  is  given  generally. 

But  I  think  the  second  objection  fatal.  The  commitment  must  show 
an  offence  within  the  Act,  that  the  statute  has  been  infringed.    Nov  in 
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this  commitment  the  offence  is  so  described  as  to  make  the  gist  of  it  to 
be  absenting  himself  <<  without  assigning  any  sufficient  reason."  Had 
it  said  (<  without  sufficient  reason"  it  would  have  been  right.  But,  as 
it  is  worded,  he  might  have  a  sufficient  reason  which  he  did  not  assign. 

Coleridge,  J. — I  will  only  say  that  I  think  the  second  ♦objec- 
tion fatal.  The  general  statement  that  the  prisoner  had  misde- 
meaned  himself  would  be  too  vague ;  but  it  is  confined  and  explained 
by  saying  he  absented  himself.  Had  it  stopped  there  it  would  have 
been  bad,  according  to  Seth  Turner's  Case.  It  goes  on,  however,  to 
Bay  « without  assigning  any  sufficient  reason."  I  cannot  say  that  is 
equivalent  to  having  none.  He  might  have  a  sufficient  reason,  and 
ignorantly  or  perversely  neglect  to  assign  it.  I  think  it  desirable  to 
adhere  to  the  decision  in  Seth  Turner's  Case. 

WiGHTMAN,  J. — The  first  objection  rests  on  a  dictum  in  John  Ham- 
mond's Case,  which,  as  far  as  the  decision  in  that  case  went,  was  obiter; 
that  the  commitment  was  a  conviction  and  should  set  forth  the  evidence. 
But  I  think  that  Lindsay  v.  Leigh  is  an  authority  that  this  is  not  a 
conviction,  within  the  rule  requiring  a  conviction  to  set  forth  the  evi- 
dence. But,  as  to  the  second  objection,  I  agree  that,  if  the  word 
«  assigning"  could  be  rejected,  the  commitment  would  be  good ;  but  it 
cannot  be  rejected.  There  is  a  difference  in  the  sense  between  not 
having  and  not  «  assigning"  cau8e.(a) 

Bule  absolute  to  discharge  the  prisoner. 

(a)  Brie,  J.,  had  left  the  Court. 


*CHARLES  TETLEY  t^.  JAMES  EASTON  and  CHARLES  ^^q.^ 
EDWARDS  AMOS.    Nov.  25.  L  ^^ 

A  patentee,  describing  his  invention  in  the  specificaUon,  is  to  be  taken  to  claim,  as  part  of  his 
inrention,  all  which  he  describes  as  the  means  by  which  it  is  to  be  carried  into  effect,  unless  he 
clearly  expresses  a  contrary  intention.  In  an  action  by  a  patentee  of  certain  improvements  ir 
machinery  in  raising  and  impelling  water,  issues  were  taken  on  the  plaintiff  being  the  first 
inrentor,  and  on  the  norelty  of  the  inrention.  The  specification  described  a  machine  in  which 
water  was  raised  and  impelled  by  the  action  of  centrifugal  force,  through  the  revolution  of  a 
hollow  wheel,  revolving  in  manner  therein  described.  The  specification  did  not  show  clearly 
that  the  wheel  was  itself  not  claimed  as  part  of  the  invention.  On  the  trial,  it  appeared  that 
the  raising  of  water  by  centriftigal  force  acting  through  the  revolution  of  a  hollow  wheel  was 
previously  known ;  but  there  was  evidence  that  the  manner  in  which,  in  the  plaintiff's  machine, 
it  revolved  was  new.  The  learned  Judge  directed  a  verdict  for  the  defendant  on  the  two  issues 
on  the  novelty. 

Held,  that  for  the  reason  above  stated  the  direction  was  right»  as  the  claim  must  be  taken  to  in- 
clude the  wheeL 

Action  for  infringing  a  patent,  for  <<  certain  improvements  in  ma- 
chinery, for  raising  and  impelling  water  and  other  liquids,  and  also 
thereby  to  obtain  mechanical  power,"  granted  to  plaintiff,  for  fourteen 
years  from  11th  February,  1846,  by  letters  patent  in  the  usual  form. 
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Averments :  of  an  enrolment,  within  six  months  after  the  date  of  the 
patent,  of  a  specification  describing  the  invention  :  and  of  the  entering  bj 
plaintiff  with  the  Clerk  of  the  Patents  of  England,  on  14th  April,  1853, 
of  a  disclaimer  of  part  of  the  title  of  the  said  invention,  and  a  disclaimer 
and  memorandum  of  alteration  of  parts  of  the  specification,  which 
were  duly  filed  b;  the  Clerk  of  the  said  Patents.  Breach  laid  as  sub- 
sequent to  the  filing  of  the  disclaimers. 

Pleas.  1.  A  denial  of  the  grant  by  the  Queen.  2.  That  plaintiff 
was  not  the  first  inventor.  8.  That  the  invention  was  not  new.  4.  A 
denial  that  a  specification  describing  the  invention  was  enrolled.  5. 
Not  guilty.     Issues  thereon. 

On  the  trial  before  Wightman,  J.,  at  the  last  York  Assizes,  it 
♦QATI  ^PP^^^^  ^^^^'  ^^  ^^^  Great  Exhibition  in  *1851,  a  centrifugal 
-'  pump  was  exhibited.  On  the  machine  was  inscribed:  «<l^ot 
patented.  Given  to  the  Public.  Invented  by  J.  G.  Appold.  Mann- 
factured  by  Easton  and  Amos."  This  machine,  now  well  known  ms 
Appold*s  Pump,  was  very  efScient ;  and  many  orders  were  given  to 
Messrs.  Easton  &  Amos,  who  were  the  defendants,  to  manufacture 
similar  pumps.  The  plaintiff  commenced  an  action  against  them  in  the 
Exchequer,  alleging  that  «  Appold's  Pump**  was  an  infringement  of  a 
patent  of  the  plaintiff.  On  the  trial  of  that  action,  it  appeared  that 
his  patent  and  specification  claimed  much  that  was  not  useful,  and 
much  that  was  not  new;  and  he  was  nonsuited.  He  subsequently 
obtained  leave  to  disclaim,  under  stat.  5  &  6  W.  4,  c.  83,  s.  1.  On  the 
trial  of  the  present  cause,  the  plaintiff's  letters  patent,  dated  lltb 
February,  1846,  the  original  specification,  enrolled  11th  August,  1846, 
and  the  disclaimers,  filed  14th  April,  1853,  were  put  in  evidence.  The 
title  of  the  patent  was  for  <<  Certain  improvements  in  machinery,  for 
raising  and  impelling  water  and  other  liquids,  and  also  thereby  to  obtain 
mechanical  power  :*'  but  the  plaintiff  disclaimed  the  part  of  the  title 
above  printed  in  Italics. 

Drawings  were  attached  to  the  specification,  on  which  was  repre- 
sented, in  several  figures,  complicated  machinery.  It  is  sufiSeient,  for 
the  purposes  of  this  report,  to  state  that  on  these  drawings  was  repre- 
sented a  wheel,  the  shaft  of  which  was  hoUow,  and  communicated  with 
the  spokes  of  the  wheel,  which  were  also  hollow ;  with,  at  the  extre- 
mity of  each  spoke,  a  valve  opening  outwards,  so  that  any  liquid  might 
pass  from  the  interior  of  the  shaft  outwards  through  the  spokes,  but 
could  not  return.  One  figure  in  the  drawings  represented  such  a  wheel 
*Q'>A1  P^^^^^  vertically  within  a  hollow  case  which  ^included  the  whole 
^  wheel ;  but  the  hollow  shaft  at  each  end  passed  through  the  sides 
of  the  case.  Outside  the  case  the  hollow  shaft  communicated  at  each 
end,  by  a  supply  pipe,  with  the  reservoir  from  whence  the  water  was  to 
be  raised.  A  communication  by  a  discharge  pipe  between  the  bottom 
of  the  hollow  case  and  the  place  to  which  it  was  desired  to  convey  the 
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water  was  also  shown  on  the  drawing.  There  was  also  a  representation 
of  an  air  pump  communicating  with  the  interior  of  the  shaft  of  the 
wheel,  and  of  machinery  for  causing  the  wheel  to  revolve  on  a  solid 
shaft,  which  was  represented  on  the  drawing  as  inside  the  hollow  shaft, 
and  as  supporting  both  it  and  the  wheel. 

The  specification  declared,  in  the  usual  form,  <<  that  the  nature  of 
my  invention,  and  the  manner  in  which  the  same  is  to  be  performed, 
are  fully  described  and  ascertained  in  and  by  the  following  statement 
thereof,  reference  being  had  to  the  drawings  hereunto  annexed,  and  to 
the  figures  marked  thereon ;  tbat  is  to  say,*'  &c.  It  then  contained  a 
statement  that,  «<  in  order  that  my  improvements  may  be  understood, 
reference  must  be  had  to  the  accompanying  drawings."  It  then  pro- 
ceeded, with  considerable  minuteness,  to  explain  the  drawings,  in  sub- 
stance as  above  stated,  and  to  explain  the  operation  of  the  machine,, 
which  was  that,  when,  by  aid  of  the  air  pump,  the  air  within  the- 
hollow  shaft  and  spokes  was  exhausted,  the  water  from  the  reservoir 
would,  by  the  pressure  of  the  atmosphere,  fill  them.  That  then  the- 
wheel  was  to  be  caused  to  revolve ;  and  that,  by  centrifugal  force,  the 
water  would  pass  out  of  the  spokes  through  the  valves  at  their  extremi- 
ties into  the  hollow  case.  If  it  was  not  desired  to  raise  the  water  higher, 
the  case  might  be  open;  but,  if  it  was  *de8ired  to  raise  the  water  r^Qcq 
higher,  the  case  was  to  be  air  tight,  and  filled  with  air  so  much  ^ 
compressed  as  to  balance  the  column  of  water  in  the  pipe,  from  the 
bottom  of  the  case  to  the  place  to  which  the  water  was  to  be  conveyed. 
So  far  the  description  of  the  machine  was  such  as  might  have  been  given 
in  explaining  it  for  any  other  purpose  than  that  of  a  specification,  and 
contained  nothing  to  indicate  what  part  was  claimed  as  the  patentee's 
invention,  and  what  part  was  old.  This  part  of  the  specification  was 
not  altered  by  the  disclaimer.  The  specification,  as  altered  by  the  dis- 
claimer, then  proceeded  as  follows.((x)  * 

«<  The  operation  of  the  machine  having  now  been  explained,  and  its 
general  principles  exemplified  by  the  drawings,  I  now  proceed  to  explain 
the  several  points  following,  namely: — Where  the  terms  < liquid*  or 
c  water'  are  used  in  this  my  specification,  I  mean  the  same  to  imply 
either  water  or  any  other  liquid  not  injurious  to  the  materials  used  in 
the  construction  of  the  machine.  In  this  sense,  of  course,  acids  are 
excepted.  I  do  not  confine  myself  to  the  use  of  iron,  where  other 
metals  or  other  materials  may  be  substituted.  I  do  not  confine  myself 
to  the  use  of  pipes  or  tubes  as  channels  for  conveyance  of  the  liquids, 
but  propose  to  use  vessels  of  any  desired  configuration.  I  do  not  in 
all  cases  propose  to  have  a  solid  shaft  passing  through  and  carrying  the 

(a)  Some  argamcnts  were  addressed  to  the  Court,  fouaded  on  the  parts  disclaimed^  as  aiding 
tn  eonftruing  the  other  parts :  but  the  Court  did  not  proceed  on  them ;  and,  aa  it  would  require  a 
lengthened  statement  to  render  them  intelligible,  they  are  omitted  in  the  text;  and  the  specifica- 
tion is  gi?en  as  if  it  had  been  amended  by  altering  the  originali  instead  of  by  filing  a  di.««laimor 
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hollow  wheel,  hut  in  some  cases  to  dispense  with  the  same,  and  to  caase 
*Qfim  ^^®  hollow  wheel  to  revolve  on  its  *own  hollow  shaft,  passing 

^  through  stuffing  boxes.  In  some  cases  I  propose  also  to  dispense 
with  hollow  shafts  for  the  wheel,  and  merely  to  have  an  opening  at  each 
side  of  the  nave  for  admitting  the  liquid.  In  some  special  cases  I  pro- 
pose to  have  an  entrance  for  the  liquid  into  the  wheel  at  one  side  thereof 
only,  and  to  counterbalance  the  suction  arising  therefrom  by  produciDg 
a  corresponding  degree  of  suction  at  the  other  side,  without  admitting 
the  liquid  at  the  last-mentioned  side.  Where  the  term  <  suction'  is  Qsed 
in  this  my  specification,  I  mean  and  intend  the  same  to  signify  the  dif- 
ference produced  by  the  abstraction  or  partial  abstraction  of  air  from 
the  inside,  and  the  pressure  of  air  externally  to  the  supply  pipes.  In 
reference  to  the  hollow  wheel,  I  do  not  confine  myself  to  the  number 
or  to  the  use  of  hollow  spokes ;  but  in  some  cases  propose  to  subetitote 
circular  discs  with  a  narrow  water  channel  between,  and  a  valve,  or 
flexible  valve  or  valves,  on  the  circumference,(a}  so  as  to  have  a  channel 
or  channels  in  the  interior  thereof  for  the  passage  of  liquids,  and 
adapted  to  neutralize  the  effects  of  suction  by  having  a  corresponding  or 
proportionate  degree  of  suction  at  each  side.  Nor  do  I  confine  mpelf 
to  a  form,  or  configuration,  or  manner  of  connecting  together  any  other 
parts  of  the  machine ;  but  I  propose  to  vary  the  same.  In  reference 
to  the  flexible  valves  at  the  ends  of  the  hollow  spokes,  I  prefer  to  make 
each  of  them  of  two  halves  or  pieces  lengthwise,  and  sewed  or  other- 
♦Qlill  ^^®®  fastened  up  each  *8ide;   by  which  means   they  collapse 

^  according  to  their  weakest  form,  and  are  thereby  rendered  more 
air  proof.  In  lieu  of  the  exhausting  air  pump,  the  machine  may  be 
primed  by  any  more  convenient  and  ready  method.  In  lieu  of  the 
stuffing  boxes,  joints  may  be  made  air-tight  by  leather  or  any  suitable 
means.  In  some  places  I  propose  to  place  the  air-tight  case  in  the 
liquid  to  be  raised,  dispensing  altogether  with  the  supply  pipes.  I  also 
propose  to  place  the  hollow  wheel  horizontally,  or  in  any  other  position 
as  may  be  desirable. 

<(  Having  now  explained  the  manner  in  which  my  machine  operates, 
or  in  which  my  inventions  act,  and  pointed  out  that  the  machiner?  by 
which  the  said  inventions  act  may  be  varied  almost  to  an  indefinite 
cxtent'in  the  manner  of  its  construction,  I  shall  now  proceed  to  explain 
more  particularly  what  I  claim  as  my  invention  or  inventions.  I  do 
not  claim  to  be  the  discoverer  that  liquids  may  be  raised  by  centrifugai 
force ;  nor  do  I  claim  in  any  way  the  sole  application  of  machinery  for 
raising  water  or  other  liquids  by  centrifugal  force,  except  only  when 
the  same  is  used  as  a  means  of  introducing  liquids  into  compressed  air. 

(a)  The  incoherency  of  the  language  arises  from  the  manoer  in  which  pari  of  a  sentenn  vy 
disclaimed.  In  the  original  specification  the  sentence  stood  thus  "  circomfereDce ;  and,  jfemrraiiff 
J propote  to  eonttntct  the  wheel  of  every  variety  of  configuration  to  long  at  the  eame  t*  comtncim 
90  as  to  have."    The  words  in  italics  were,  amongst  other  parts,  disclaimed. 
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«  Now  therefore,  First,  I  claim,  as  my  invention  and  application,  the 
means  of  neutralizing  or  diminishing  the  eft*ects  of  suction  at  one  side 
of  the  wheel,  by  causing  the  same  degree  (or  such  other  proportionate 
degree  as  may  be  required)  of  suction  at  both  sides  thereof,  whereby  a 
considerable  saving  of  power  is  effected. 

<(  Second.  I  claim,  as  my  invention  and  application,  the  means  of 
increasing  the  action  of  the  machine  by  causing  the  liquid  to  enter  the 
wheel  at  both  sides. 

<(  Third.  I  claim,  as  my  invention  and  application,  the  constructing 
of  machinery  for  raising  and  impelling  *water  and  other  liquids,  r^qnq 
by  means  of  introducing  such  water  and  other  liquids  into  com-  *- 
pressed  air,  in  virtue  of  centrifugal  force  imparted  thereto  by  such 
machinery,  and  causing  such  compressed  air  to  operate  as  the  lifting, 
raising,  impelling,  or  forcing  power,  to  impel  such  water  or  other  liquid 
upwards. 

<<  Fourth.  I  claim  the  application  of  the  before-mentioned  inventions, 
both  when  all  used  in  combination,  or  when  used  severally." 

Appold's  pump  also  was  worked  by  means  of  centrifugal  force  applied 
by  means  of  the  revolution  of  a  wheel  of  a  different  form  from  that  shown 
on  the  drawings.  Evidence  was  called,  to  show  that  the  principle  was 
the  same.  In  the  result  it  was  admitted  by  the  plaintiff's  counsel  that 
the  evidence  established  that  the  mode  of  raising  water  by  the  revolu- 
tion of  a  hollow  wheel  was  not  new,  and  had  indeed  been  the  subject 
of  several  patents  before  that  of  the  plaintiff;  and  that  the  wheel  was 
an  essential  part  of  the  plaintiff's  machine  as  described  on  his  drawings, 
and  in  his  specification.  But  there  was  evidence  that  the  manner  in 
irhich  the  wheel  was  applied  in  the  plaintiff's  machine,  as  so  described, 
was  new,  and  especially  that  the  mode  of  balancing  the  wheel  by  either 
admitting  the  water  on  both  sides,  or,  if  it  was  admitted  on  one  side 
only,  counterbalancing  the  suction  by  a  corresponding  degree  of  suction 
at  the  other  side,  was  new  and  useful,  and  formed  part  of  Appold's 
pump.  The  plaintiff's  counsel  contended  that,  though  the  elements 
were  old,  the  patent  was  good  for  their  combination.  The  learned 
Judge  declared  his  opinion  to  be,  that  the  specification  claimed  the 
wheel  absolutely,  and  that,  the  wheel  not  being  new,  the  specification 
was  too  large.  He  directed  a  verdict  for  *the  defendants  on  r^qno 
the  second  and  third  issues,  and  for  the  plaintiff  on  the  others.     ^ 

AthertoHj  in  the  ensuing  term,  obtained  a  rule  Nisi  for  a  new  trial 
on  the  ground  of  misdirection.  i 

Knowlea  and  Hindmarch  showed  cause.(a) — It  being  an  admitted 
fact  that  the  wheel  is  old,  the  question  comes  to  be,  whether  the  speci- 
fication claims  it.  It  is  precisely  the  same  question  as  would  have 
arisen  if  the  evidence  had  shown  that  the  wheel  was  new,  and  the 

(a)  The  case  concladed  this  day,  having  been  partly  heard  in  this  Term,  November  21  Ft,  and 
24th,  before  Lord  Campbell,  C.  J    Coleridge  and  Wightman,  Js. 
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defendants  had  now  been  contending  that  it  was  not  protected  by  the 
specification.  The  general  rule  is,  that  the  specification  must  be  tuba 
prim&  facie  to  claim  the  whole  of  what  is  described  as  the  patentee's 
invention,  unless  there  be  something  to  show  that  part  of  the  thing 
described  is  not  claimed.  In  Hindmarch  on  Patent  Privileges,  183,  the 
rule  is  thus  laid  down.  «  Bnt  if  the  specification  describes  more  than 
the  invention  itself,  it  must  clearly  point  out  which  of  the  things 
described  are  old  and  which  of  them  are  new.  And  if  the  sabjeet  of 
the  patent  privilege  be  an  addition  to,  or  an  improvement  upon,  an  old 
machine  or  other  article,  the  specification  must  not  describe  the  whole 
machine  or  article  without  distinguishing  between  the  old  and  the  new 
parts.  For  the  proviso  in  the  patent  requires  that  the  invention  shall 
not  only  be  ascertained,  but  ascertained  with  particularity,  and  it  ia 
impossible  to  contend  that  an  invention  is  so  ascertained  by  a  specifi- 
cation, if  it  describes  without  distinction  many  things  which  are  oM,  as 
*Qfi4.1  ^®^^  ^  ^^  *invention  itself."     This  is  borne  out  by  the  cases 

^  there  cited ;  and  the  same  principle  is  acted  upon  in  a  recent 
ease.  Holmes  v.  London  and  North  Western  Railway  Company.(a)  In 
Smith  V.  London  and  North  Western  Railway  Company,  ant^,  p.  69, 
where  the  question  was  whether  defendant  was  liable  for  pirating  a  part 
of  the  invention,  Uiis  Court  held  that  each  part  was  claimed  bj  & 
general  claim  of  the  machine  described.  In  the  present  case  the  title 
of  the  patent  is  for  improvements  in  machinery  <<for  raising  ani 
impelling  water."  But  the  only  thing  in  the  machine  described  in  the 
specification  which  either  raises  or  impels  water  is  the  wheel.  And  in 
the  specification,  after  describing  the  whole  new  and  old  together,  be 
expressly  disclaims  some  things  and  claims  others.  Thirdly,  be 
claims  the  introduction  of  water  into  compressed  air,  <<  in  virtue  of 
centrifugal  force  imparted  thereto  by  such  machinery."  Surely  that 
claims  the  machinery,  that  is  to  say  the  wheel;  for  nothing  else 
imparts  centrifugal  force.  Lastly,  he  claims  c^the  before^-mentioDed 
inventions,  both  when  all  used  in  combination,  or  when  used  severaUj." 
It  seems  difficult  to  choose  words  better  adapted  for  claiming  the 
whole. 

AthertOHy  Bugh  ffiUy  and  Kemplay^  contri. — The  essence  of  the 
plaintifi'^s  invention  is  the  mode  of  counteracting  certain  defects  in  a  weB 
known  machine,  namely,  the  wheel  for  raising  water  by  oentrifogsi 
foToe.  This  is  effected  by  combining  certain  machinery  with  the  wheel: 
the  combination  is  admitted  to  be  new ;  and  nothing  more  is  claimed. 
♦Qf^^l  '^^^  vheel,  until  combined  *with  this  new  machinery,  was  piit 

^  out  of  equilibrium  by  the  vacuum  which  was  left  on  one  si^e 
only :  this  defect  is  obviated  by  producing  a  viusuum  on  the  other  aide. 
It  is  undoubtedly  true  that,  if  a  specification  includes  what  is  old  u 
well  as  what  is  new,  the  patentee  must  be  taken  to  claim  all,  unless  k 

(a)  22d  KoTember  1862,  Common  Pleas.    22  L.  J.  C.  P.  bf. 
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makes  it  appear  that  he  does  not  claim  that  which  is  old.     [Lord  Camp- 
bell, G.  J. — Unless  he  makes  that  dearly  appear.]     That  is  the  rule: 
bat  no  particular  form  of  words  is  necessary  for  the  purpose.     This 
specification,  taken  with  the  disclaimer,  satisfies   that   rule.     It  dis- 
tinctly points  out  that  there  is  no  claim  for  the  application  of  ma- 
chinery for  raising  water  by  centrifugal  force  except  where  the  same  is 
used  for  introducing  the  liquid  into  compressed  air.     It  is  not  sug- 
gested, on  the  other  side,  that  this  application  of  compressed  air  is 
other  than  new.     Then  the  first  claim  is  confined  to  the  preservation 
of  the  equilibrium  which  would  be  disturbed  by  suction  on  one  side, 
which  is  to  be  effected  by  applying  suction  on  the  other  side,  as  de- 
scribed before.     The  second  claim  is  also  limited  to  what  is  indisputa* 
bly  new,  the  introduction  of  the  water  on  both  sides.     In  the  third 
claim,  the  essential  part  is  the  use  of  the  cdmpressed  air.     It  is  true 
that  the  water  is  to  be  introduced  into  the  Compressed  air  by  centri- 
fugal force ;  but,  when  this  is  taken  in  connexion  with  the  preceding 
express  disclaimer,  the  result  manifestly  is  that  the  claim  is,  not  for 
the  means  of  introducing  the  water,  but  in  respect  of  that  into  which 
the  water  is  introduced.     [Lord  Campbell,  C.  J. — If  the  wheel  had 
been  new,  would  you  not,  under  this  claim,  have  been  entitled  to  insist 
that  your  patent  was  infring«>d  by  any  one  who  used  the  wheel  ?]     If 
the  wheel  was  used  for  the  purpose  of  introducing  the  water  *into  rn^c^aa 
the  compressed  air;   not  otherwise.     The  previous  disclaimer  *- 
would  destroy  the  claim  for  any  but  that  particular  combination.     And 
this  distinguishes  the  case  from  Holmes  v.  London  and  North  Western 
Railway  Company,  ant^,  p.  964,  note  (a),  where  the  machine  was  so  de- 
scribed that  it  was  not  possible  to  distinguish  what  was  old  from  what 
was  new.     The  same  remark  applies  to  the  authorities  referred  to  in 
the  passage  which  has  been  cited  from  Mr.  Hindmarch's  work.     The 
attempt  on  the  other  side  seems  to  be  to  show  that  the  wheel  is  the 
essential  part  of  the  whole  machine :  and  it  is  so,  in  some  sense :  but 
the  claim  is  for  the  improvement  in  its  application.     Suppose  a  mode 
of  diminishing  the  friction  of  an  ordinary  carriage  wheel  were  invented ; 
that  might  be  claimed  in  a  patent  without  claiming  the  invention  of  the 
wheel  itself:  and  this  might  be  done  by  language  analogous  to  that  of 
the  specification  in  question.     So  if  a  patentee  were  the  first  to  apply 
wheels  to  railways :  he  might  support  a  specification  in  which  he  said 
that  he  did  not  claim  for  the  use  of  wheels  to  support  carriages  except 
where  they  were  applied  to  railways.     The  fourth  claim  is  for  <<  the 
before-mentioned  inventions,  both  when  all  used  in  combination,  or 
w^hen  used  severally."     The  effect  of  this  of  course  depends  upon  the 
sense  in  which  the  word  <(  inventions*'  has  been  before  used.     But  the 
specification  explains  that  the  wheel  for  raising  water  by  centrifugal 
force  is  not  claimed  as  an  invention. 

Lord  Campbell,  C,  J. — This  rule  must  be  discharged.     It !«  quite 

8c2 
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*QP7i  ^^®*^  ^^^^  ^^^  patentee  has  described  the  *wheel  as  part  of  the 
-*  machinery  for  raising  and  impelling  water.  That  is  so,  both  in 
the  description  and  the  diagram.  Then  it  was  proved,  and  is  now  ad- 
mitted, that  the  wheel  is  not  new.  That  being  so,  the  claim  is  primfi 
facie  bad,  because  primfi  facie  all  must  be  taken  to  be  claimed  which  is 
described  as  part  of  the  machinery.  It  then  lies  on  the  patentee  to 
show  that  he  has  clearly  pointed  out  what  is  not  new ;  for  the  role  is 
that  this  must  be  done  clearly.  I  am  of  opinion  that  there  is  nothing 
to  show  that  the  wheel  is  not  comprehended  in  the  claim.  I  do  not 
think  that  the  words  of  the  disclaimer,  which  precede  the  four  claims, 
amount  to  anything  like  a  clear  disclaimer  of  the  wheel.  But,  when 
we  come  to  the  third  and  fourth  claims,  we  find  that  the  wheel  is 
directly  claimed.  As  to  the  third,  the  wheel  clearly  is  a  part  of  the 
"  machinery  for  raising  and  impelling  water"  into  the  compressed  air : 
it  does  so  « in  virtue  of  centrifugal  force  imparted  thereto  by  such 
machinery."  Then  the  fourth  claim  includes  "the  application  of  the 
before-mentioned  inventions,  both  when  all  used  in  combination,  or 
when  used  severally."  Had  the  wheel  been  new,  and  the  plaintiff  had 
been  suing  for  the  infringement  of  this  patent  by  the  mere  use  of  such 
wheel,  this  fourth  claim  would  have  furnished  him  with  a  most  powerful 
argument  to  show  that  the  patent  was  infringed :  and  the  action  would 
have  clearly  lain,  according  to  Smith  v.  London  and  North  Western 
Railway  Company,  antfe,  p.  69.  Even  if  this  is  not  so,  the  exclusion 
is  at  least  equivocal ;  and  that  is  not  enough  to  protect  the  specifica- 
tion :  the  law  on  this  point  is  well  explained  in  Holmes  v,  London  and 
North  Western  Railway  Company,  ant6,  p.  964,  note  (a). 
*Qfiftl  *CoLBRiDaE,  J. — I  also  am  of  opinion  that  this  rule  must  be 
-'  discharged.  What  does  the  patentee  claim  affirmatively,  and 
what  does  he  disclaim  7  He  says  that  he  does  not  claim  the  application 
of  machinery  for  raising  water  by  centrifugal  force,  except  only  when 
it  is  used  as  a  means  of  introducing  liquids  into  compressed  air.  He 
does  therefore  claim  it  when  it  is  so  used.  Then,  that  being  the  claim, 
what  is  the  rule  of  law  ?  I  will  take  it  as  well  expressed  by  Mr.  Ather- 
ton :  if  a  specification  includes  what  is  old  as  well  as  what  is  new,  the 
patentee  must  be  taken  to  claim  all,  unless  he  clearly  makes  it  appear 
that  he  does  not  claim  that  which  is  old.  Indeed  this  rule  might  he 
perhaps  modified  somewhat  in  favour  of  the  patentee :  for,  if  he  had 
occasion  to  introduce  a  hinge  into  his  machinery,  it  would  be  absurd 
that  he  should  point  out  the  hinge  as  not  new.  But  here,  among  the 
things  used  as  part  of  the  machinery,  is  the  wheel.  Does  he  treat  that 
as  an  old  invention,  such  an  invention  as  was  too  notoriously  old  to 
require  disclaimer  ?  On  the  contrary,  we  find  an  elaborate  description 
of  the  wheel ;  and  it  is  introduced  into  the  patent  as  one  of  the  things 
necessary  to  make  up  the  machine.  Now  we  have  heard  three  vert 
ingenious  arguments  in  defence  of  the  specification :  yet  in  no  one  of 
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them  was  the  counsel  bold  enough  to  address  himself  to  the  argument 
that  any  one  reading  this  patent  would  think  himself  debarred  from 
the  use  of  the  wheel  unless  he  happened  to  know  that  it  was  old. 
Therefore,  according  to  Mr.  Atherton*s  own  test,  the  claim  compre- 
hends too  much. 

WiGHTMAN,  J. — It  clearly  appeared  that  the  plaintiff  claimed  a 
combination  of  machinery,  some  of  which  was  *old  and  some  r^n^^q 
new.  He  was  then  bound  carefully  to  show  that  he  did  not  "■ 
claim  what  was  old.  Here  the  invention,  as  described,  would  no  loubt 
include  all  the  wheel  unless  there  was  something  to  show  the  contrary. 
Looking  at  the  specification,  the  wheel  is  the  primary  part  of  the  ma- 
chine. Then  it  says :  "  in  reference  to  the  hollow  wheel,  I  do  not  con- 
fine myself  to  the  number  or  to  the  use  of  hollow  spokes ;  but  in  some 
cases  propose  to  substitute  circular  discs,'*  &c. ;  thus  explaining  that 
the  patentees*  construction  of  the  wheel  is  to  vary  under  particular 
circumstances.  Now  it  is  agreed  that  the  wheel  is  not  new :  can  it  be 
said  that  the  specification  shows  it  is  not  so  ?  Look,  in  the  first  place, 
to  what  the  patentee  says  he  does  not  claim :  it  comprehends  nothing 
showing  that  the  wheel  is  disclaimed.  The  wheel  is  not  claimed,  indeed, 
in  the  first  two  items  of  the  claim :  but  in  the  third  he  claims  the  con- 
structing of  machinery  for  impelling  water  into  compressed  air  in  virtue 
of  centrifugal  force.  A  person  looking  at  the  diagram  would  clearly 
interpret  that  claim  as  comprehending  the  wheel.  I  have  heard  no 
answer  to  this.  On  the  authority  of  the  cases  cited,  I  cannot  doubt 
that  the  claim  is  too  large. 

Erle,  J. — I  did  not  hear  the  whole  of  the  argument,  and  therefore 
abstain  from  pronouncing  an  opinion.  Bule  discharged. 


♦DOE,  on  the  demise  of  RALPH  WILLIAM  LEES,  v.  The  p^^-,^ 
Reverend  JOHN  FORD,  GEORGE  FORD,  THOMAS  ^  *" 
BOULTON  and  HANNAH  his  wife,  JOHN  HENRY  OLIVE, 
ESTHER  BEECH,  RICHARD  SUTTON,  and  JOSEPH  ALLEN 
and  ESTHER  his  wife.     Nov.  25. 

Bj  marriage  settlement,  C,  the  husband,  in  consideration  of  the  intended  marriage  and  of  the 
fortune  of  6.,  the  wife,  to  which  0.  was  to  become  entitled  on  the  marriage,  released  land  to  the 
nee  of  himself  in  fee  until  the  marriage ;  and,  after  the  marriage,  to  the  use  of  himself  for  life ; 
remainder  to  trustees  to  presenre  contingent  remainders ;  and,  after  the  decease  of  C,  in  case 
8.  should  suryive  him,  to  the  use  of  S.  for  life ;  remainder  to  trustees  to  preserve  contingent 
remainders ;  and,  after  the  decease  of  the  survivor  of  G.  and  S.,  in  ease  there  should  be  only 
one  child  of  the  marriage  then  living,  and  no  other  child  then  dead  leaving  issue,  to  the  use  of 
such  child  in  fee ;  but,  in  case  there  should  happen  to  be  more  than  one  such  child  living  at  the 
decease  of  the  survivor  of  G.  and  8.,  or  any  child  or  children  then  dead  leaving  issue,  then  tu 
the  nui  of  all  such  children  of  C.  and  S.,  and  such  children's  children,  respectively,  for  such 
estates  as  C.  and  S.  should  jointly  appoint,  and,  in  default  of  such  appointment,  as  the  survivor 
should  appoint;  and,  in  default  of  such  appointment,  to  the  use  of  all  the  children  of  the  mar 
riage  as  tenants  in  common  and  of  the  heirs  of  their  respective  bodies,  with  cross  remainders  ,* 
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and,  "  for  d<^ault  of  all  sach  Usne/'  to  the  use  of  four  brothers  and  sisters  of  S.  as  tenantt  ia 
common  in  fee. 

S.  eurvired  C. :  there  were  two  children  of  the  marriage,  of  whom  both  died,  withoat  learing 
issue,  in  the  lifetime  of  S.    No  appointment  was  made. 

Held  :  by  Lord  Campbell,  C.  J.,  Coleridge  and  Wightman,  Js.,  that  the  remainder  to  S/i  brotbm 
and  sisters  took  effect,  as  it  was  not  a  limitation  in  remainder  after  the  determination  of  th« 
estates  given  to  the  children  as  tenants  in  common  in  tail  by  the  limitation  immediately  prC' 
ceding,  but  was  an  independent  limitation  to  take  effect  in  case  there  were,  at  the  time  of  th« 
death  of  the  surviror  of  C.  and  S.,  no  issue  in  whom  any  of  the  prcTioos  limitations  could  rest 

Crompton,  J.,  dissentlente. 

Ejectment  for  lands  in  Staffordshire.  By  consent,  and  order  of 
Wightman,  J.,  a  case  was  stated  for  the  opinion  of  the  Court.  The 
facts  fully  appear  from  the  following  statement,  which  is  taken  from 
the  judgment  of  Crompton,  J.,  after  mentioned. 

<(  This  was  an  action  of  ejectment,  in  which  a  special  case  was  stated 
by  consent  for  the  opinion  of  the  Court. 

«  The  question  arose  on  the  construction  of  a  settlement  made  on 
the  marriage  of  Lydia  Sutton  with  John  Clarke,  by  deeds  of  lease  and 
release,  dated  24th  and  25th  days  of  August,  1803. 
*Q7n  *"-^y  *^®  release,  in  consideration  of  the  intended  marriag«^ 
^  and  of  the  wife's  fortune,  amounting  to  1200Z.,  which  the  hus- 
band was  to  become  entitled  to  on  the  marriage,  John  Clarke,  the  in- 
tended husband,  granted  and  released  the  premises  in  question  to  Hugh 
Ford  and  William  Sutton  and  their  heirs,  habendum  to  them,  their 
heirs  and  assigns,  to  the  use  of  John  Clarke,  his  heirs  and  assigns, 
until  the  marriage ;  and,  after  the  solemnization  of  the  marriage,  to 
the  use  of  John  Clarke  for  life,  with  remainder  to  Ford  and  Sutton 
and  their  heirs  during  the  life  of  John  Clarke,  to  support  contingent 
remainders ;  and,  from  and  after  the  decease  of  John  Clarke,  in  case 
Lydia  Sutton  should  survive  him,  to  her  use  for  life,  remainder  to  trus- 
tees to  preserve  contingent  remainders ;  and,  after  the  decease  of  the 
survivor  of  John  Clarke  and  Lydia  Sutton,  in  case  there  should  be  one 
child  only^  whether  son  or  daughter,  of  the  marriage,  then  living,  and 
no  other  child  of  the  marriage  should  be  then  dead  leaving  iesuey  to  thi 
use  of  9ueh  ehUd  in  fee ;  but,  in  case  there  should  happen  to  be  nure 
than  one  such  child  livinff  at  the  decease  of  the  survivor  of  them,  the 
said  John  Clarke  and  Lydia  Sutton,  or  any  child  or  children  of  them 
should  be  then  dead  leaving  issue,  then  to  the  use  of  all  and  every  one 
or  more  of  such  children  of  John  Clarke  and  Lydia  Sutton  and  such 
children's  children  respectively,  for  such  estates,  interests,  and  propor- 
tions as  the  husband  and  wife  should  jointly  appoint ;  and,  in  default 
of  such  appointment,  as  the  survivor  of  the  husband  and  wife  should 
appoint,  by  deed  or  will ;  and,  in  default  of  such  appointment,  to  the 
use  of  all  the  children  of  the  marriage,  share  and  share  alike,  as  tenants 
in  common,  and  of  the  several  and  respective  heirs  of  the  several  and 
♦Q791  ^^spective  bodies  *of  all  such  children  lawfully  issuing ;  and,  if 
^  one  or  more  of  such  children  should  happen  to  die  without  issue 
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of  his  or  her  bodies  or  body,  then,  as  to  the  original  part  or  share,  oi 
parts  and  shares,  of  such  child  or  children  vrhose  issue  should  so  fail, 
as  well  as  to  subsequently  accruing  parts  and  shares,  to  the  use  of  the 
remaining  and  others  of  the  said  children,  if  more  than  one,  and 
the  heirs  of  their  respective  bodies^  equally  tc  be  divided  between 
such  remaining  and  other  children,  share  and  share  alike,  as  tenants 
in  common ;  and,  If  there  should  be  but  one  such  remaining  or  other 
child,  then  to  the  use  of  such  child,  and  the  heirs  of  his  or  her  body ; 
and,  for  default  of  all  such  issue,  to  the  use  of  the  said  William  Sutton 
and  three  other  persons,  the  four  being  brothers  and  sisters  of  Lydia 
Sutton,  as  tenants  in  common  in  fee. 

<«  There  was  issue  of  the  marriage,  Ann  Clarke,  who  died  in  the  year 
1814,  under  age  and  without  having  been  married,  and  John  George 
Clarke.  John  Clarke,  the  settlor,  died  in  the  year  1825,  intestate, 
leaving  his  widow  Lydia  Clarke  and  his  son  John  George  Clarke  him 
surviving.  John  George  Clarke  died  intestate,  without  having  been 
married,  in  1851,  in  the  lifetime  of  his  mother  Lydia  Clarke,  who  died 
later  in  the  same  year  1851.  The  lessor  of  the  plaintiff  was  the  heir 
at  law  both  of  John  Clarke,  the  settlor,  and  of  John  George  Clarke, 
his  son. 

«  No  appointment  was  ever  made  under  the  settlement. 

«The  defendants  represent  the  four  persons  in  whose  favour  the 
ultimate  limitation  in  the  settlement  was  made." 

The  question  for  the  opinion  of  the  Court  was  stated  *to  be :  r^q'TQ 
Whether,  in  the  events  which  happened,  the  limitation  in  the  '- 
hereinbefore  stated  indenture  of  settlement  to  the  use  of  W.  Sutton, 
A.  Mycock,  H.  Ford,  and  M.  Catton,  and  their  respective  heirs  and 
assigns,  took  effect. 

If  it  did,  a  Nolle  prosequi  to  be  entered  immediately  after  the  deci- 
ision  of  the  case  or  otherwise  as  the  Court  may  direct :  but,  if  the  above- 
mentioned  limitation  failed  of  effect,  judgment  to  be  entered  for  the 
lessor  of  the  plaintiff. 

The  case  was  argued  in  last  Hilary  Term,(a)  and  again  in  this 
Term,(6)  by  Rudall  for  the  plaintiff  and  Phipson  for  the  defendants. 

The  points  are  so  fully  stated,  in  the  following  judgments,  as  to 
render  a  report  of  the  arguments  unnecessary.  Cur,  adv.  vult 

There  being  a  difference  of  opinion  on  the  Bench,  the  learned  Judges 
now  delivered  judgment  seriatim. 

Ceompton,  J.,  after  stating  the  effect  of  the  case  (as  ant^,  p.  970), 
proceeded  as  follows. 

The  question  was,  Whether  the  ultimate  limitation  to  the  parties 

(o)  Janaary  25tb,  1853.    Before  Lord  CampbeU,  0.  J.^  Coleridge,  Wightmftn,  and  Cromp- 
ton,  Je. 

b)  Kovember  15th,  1853.    Before  the  same  Judges. 
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whom  the  defendants  represented  depended  on  the  contingency  annexed 
to  the  preceding  limitation. 

The  plaintiff  contended  that  this  ultimate  limitation  (as  well  as  all 
the  limitations  after  that  to  the  only  child  in  fee  if  there  were  onlj  one 
child  of  the  marriage  and  no  issue  of  any  child  living  at  the  death  of 
*Q74.1  *^®  survivor  *of  husband  and  wife)  was  contingent  on  the  event 
-*  of  there  being  more  than  one  child  of  the  marriage  living  at  tU 
death  of  the  survivor j  or  of  any  child  or  children  of  the  marriage  being 
then  dead  leaving  issue;  and  that,  in  the  event  which  happened,  of  there 
being  no  child  or  children  or  issue  of  child  or  children  of  the  marriage 
living  at  the  time  of  the  death  of  the  survivor  of  the  husband  and  wife, 
this  limitation  never  took  effect.  And  I  am  of  opinion  that  this  is  the 
true  construction  of  the  settlement. 

The  deed  provides  that,  after  the  life  estates,  the  premises  in  ques- 
tion were,  in  the  one  event  of  there  being  one  child  only  living  at  the 
death  of  the  survivor,  to  go  to  such  one  child  in  fee,  and  that,  in  the 
other  event  of.  there  being  more  than  one  child,  they  were  to  go,  Bub- 
ject  to  the  powers  of  appointment,  to  the  children  as  tenants  in  com- 
mon in  tail,  with  remainder,  as  I  construe  it,  to  four  of  the  wife's 
relations  in  fee. 

The  general  rule  on  this  subject  with  respect  to  wills  appears  to  me 
to  be  correctly  stated  in  the  passage  in  I  Jarman  on  Wills,  752,  3,  to 
which  we  were  referred  in  the  course  of  the  first  argument.  "When  a 
contingent  particular  estate  is  followed  by  other  limitations,  a  question 
frequently  arises,  whether  the  contingency  affects  such  estate  only,  or 
extends  to  the  whole  series.  The  rule  in  these  cases  seems  to  be,  that 
if  the  ulterior  limitations  be  immediately  consecutive  on  the  particular 
contingent  estate  in  unbroken  continuity,  and  no  intention  or  purpose 
is  expressed  with  reference  to  that  estate,  in  contradistinction  to  the 
others,  the  whole  will  be  considered  to  hinge  on  the  same  contingency; 
and  that,  too,  although  the  contingency  relate  personally  to  the  object 
♦QT^^l  °^  ^^®  particular  estate,  and  therefore  appear  *not  reasonably 
^  applied  to  the  ulterior  limitations.  Thus,  where  an  estate  for 
life  is  made  to  depend  on  the  contingency  of  the  object  of  it  being 
alive  at  the  period  when  the  preceding  estates  determine,  limitations 
consecutive  on  that  estate  have  been  held  to  be  contingent  on  the 
same  event,  for  want  of  something  in  the  will  to  authorize  a  distinc- 
tion between  them.''  The  present  case  appears  to  me  to  fall  within 
the  general  rule  as  to  the  contingency  affecting  the  estate  in  remainder, 
and  not  within  the  exceptions  stated  in  the  same  book,  which  are  :(a) 
"First,  where  the  words  of  contingency,"  on  which  the  particular 
estate  is  to  arise,  "are  referable  to,  and  evidently  spring  from,  an 
intention  which  the  testator  has  expressed  in  regard  to  that  estate,  bj 
way  of  distinction  from  the  others;"  as  in  the  case (6)  where  the 

(a)  1  JamaQ  on  WU1»,  764.  (6)  Horton  v.  WhitUker,  1  T.  R.  S46. 
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testator  stated  that  his  sister  would  want  nothing  unless  she  survived 
her  husband,  and  the  contingency  was  therefore  plainly  meant  to  affect 
her  life  estate  only,  and  not  to  affect  the  ulterior  limitations.  And, 
8econdly,(a)  '<  where  the  ulterior  limitations  do  not  follow  such  contin- 
gent estate,  in  one  uninterrupted  series,  in  the  nature  of  remainders, 
but  assume  the  form  of  substantive  independent  gifts.  As,  in  the  case 
of  Lethieullier  v.  Tracy,  8  Atk.  774,"  where  the  words  "Item,  I  give 
and  devise"  were  thought  to  evince  an  intention  of  separating  the  devise 
in  question  from  the  preceding  contingent  limitations. 

I  do  not  think  that  the  present  case  can  fall  under  either  of  these 
exceptions.  The  limitation  to  the  wife's  relations  seems  to  me  to 
be  the  limitation  of  a  ^remainder  following  the  preceding  con- 
tingent estates,  in  the  usual  course,  and  in  the  form  of  a  remainder, 
without  assuming  the  form  of  an  independent  gift;  and  I  see  no  suffi- 
cient expression  of  intention  to  separate  the  remainder  from  the  con- 
tingency upon  which  the  particular  estate  is  to  arise. 

It  was  suggested  that  the  words  "  for  default  of  all  such  issue"  must 
be  taken  to  mean  "on  failure  of  all  the  preceding  limitations:"  but  I 
think  that  the  expression,  as  used  in  this  deed,  must  be  construed  as 
referring  to  the  failure  of  the  issue  in  tail.  Estates  tail  have  before 
been  given  to  all  the  children  and  the  heirs  of  their  bodies  ;  and  provi- 
sion has  been  made  as  to  survivorship  with  respect  to  the  children  dying 
and  leaving  issue ;  and  the  word  all  is  properly  used  to  show  that  all 
the  issue  of  the  children,  or  of  the  survivors  of  the  children,  before 
mentioned  in  several  places,  should  fail  before  the  remainder  was  to 
come  into  operation.  The  words  "  for  default  of  all  such  issue"  cannot 
be  construed  to  mean  "  if  all  the  limitations  fail  indefinitely ;"  as  this 
-would  apply  to  a  general  indefinite  failure  of  heirs  general,  if  the  first 
devise  in  the  case  of  one  son  took  effect :  nor  can  they  be  limited  to  the 
contingency  to  happen  at  the  death  of  the  survivor  of  the  father  and 
mother ;  for  then  the  case  of  the  failure  of  the  issue  in  tail,  if  the 
estates  tail  vested  in  the  children,  would  be  unprovided  for,  contrary 
to  the  clear  intention  of  the  deed.  Such  a  construction  would  leave 
the  ultimate  remainder  in  fee,  after  the  estates  tail,  undisposed  of,  and 
would  exclude  the  wife's  relations  from  taking  in  the  very  case  in  which 
they  seem  to  me  to  have  been  intended  to  take,  that  of  the  children 
taking  estates  tail,  and  the  tenants  in  tail  dying  without  issue  in  tail. 
This  would  be  construing  the  words  "  for  ^default  of  all  such  rutq^jfr 
issue"  as  excluding  all  the  various  classes  of  issue,  properly  so  ^ 
called,  which  are  mentioned  immediately  before  the  limitations  in  ques- 
tion, and  which  are  clearly  within  and  sufficient  to  satisfy  the  words  "for 
default  of  all  such  issue." 

The  only  way  of  giving  effect  to  the  case  of  the  defendant,  as  it 
appears  to  me,  would  be  by  holding  that  the  limitation  in  question  was 

(a)  1  Jarman  on  Willa,  754. 
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to  operate  by  way  of  a  third  contingency,  in  the  erent  of  neither  of  the 
alternative  contingencies  mentioned  in  the  deed  happening ;  but  that, 
if  the  second  alternative  mentioned  in  the  deed  happened,  it  was  to  vest 
as  a  remainder  dependent  on  the  estate  tail.  On  this  part  of  the  case 
I  have  entertained  considerable  doubt,  and  wish  to  express  myself  with 
the  greatest  diffidence,  when  I  find  the  view  I  take  is  opposed  to  the 
opinion  of  the  rest  of  the  Court.  Very  probably,  if  the  settlor  had 
thought  of  the  third  contingency,  that  of  there  being  no  child  alire  at 
the  death  of  the  survivor  of  the  husband  and  wife,  he  would  have  pro- 
vided for  it ;  but  I  think  that  it  would  be  straining  the  words  of  this 
deed  to  give  it  the  effect  above  referred  to. 

The  settlor  having  provided  for  the  two  contingencies  by  the  use  of 
the  appropriate  words  <<in  case  there  shall  be  no  child,"  &c.,  and  ((ja 
case  there  shall  be  more  than  one  child,"  &c,  «<at  the  death  of  the  sur- 
vivor," in  my  opinion  the  words  «  for  default  of  all  such  issue"  cannot 
be  construed,  without  violence,  to  apply  to  the  third  contingency,  and 
to  mean  « in  case  there  should  be  no  child  at  the  death  of  the  survivor," 
especially  in  a  passage  where  they  naturally  refer  to  <dl  the  several 
classes  of  issue  of  all  the  children  preceding  the  limitation  in  question, 
«Q7f^l  ^^^  ^^^^  ^^  ample  meaning  if  construed  to  *refer  to  such  issue. 
^  If  the  settlor  had  intended  to  give  the  ultimate  remainder  in 
fee  after  the  estates  tail,  the  words  used  would  be  those  exactly  appro- 
priate to  carry  out  such  an  intention ;  and  I  do  not  find  any  expression 
to  satisfy  me  that  we  should  either  overlook  the  classes  of  issue  to  which 
the  words,  grammatically  and  according  to  their  collocation,  refer,  or, 
where  those  classes  of  issue  are  sufficient  to  satisfy  the  meaning,  that 
we  should  look  to  the  earlier  part  of  the  deed  to  include  the  case  of  an 
alternative  not  necessarily  or  naturally  implied  in  the  deed ;  especially 
when  the  settlor  has  used  different  and  proper  words  when  he  described 
alternatives  of  the  same  nature. 

I  construe  the  words  in  question,  therefore,  as  the  ordinary  lisiitar 
tion,  in  the  usual  way  of  the  ultimate  remainder  in  fee  after  estates 
tail :  and  the  case  appears  to  me  to  fall  within  the  rule  above  adverted 
to,  as  to  a  contingency  on  which  a  particular  estate  is  to  arise  affecting 
the  subsequent  limitations  by  way  of  remainder,  and  not  to  fall  within 
the  exceptions  to  that  rule*  And  I  think  that  the  contingency  in  this 
case  was  annexed  to  the  ultimate  remainder  in  fee,  as  well  as  to  the 
estate  tail  of  the  children ;  and  that,  both  having  failed  of  effect  in 
the  event  which  happened,  the  lessor  of  the  plaintiff  is  entitled  to  judg- 
ment. 

WiGHTMAN,  J. — The  question  in  this  case  is,  what  is  the  construction 
to  be  put  upon  the  words  <«  for  default  of  all  such  issue,"  used  in  the 
settlement,  in  expressing  the  contingency  upon  which  the  remainder 
to  those  whom  the  defendants  represent  is  to  take  effect.     This  being 
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the  case  of  a  deed,  the  construction  of  the  terms  *must  be  accord-  ri^q^rq 
ing  to  the  apparent  intention  of  the  settlor,  to  be  collected  from  *■ 
the  deed  itself. 

For  the  purpose  of  the  present  question,  the  limitations  in  the  set- 
tlement may  be  stated  to  be :  to  the  settlor  for  life,  remainder  to  his 
wife  for  life,  remainder,  if  only  one  child  living  at  the  death  of  the 
survivor  of  the  settlor  and  his  wife,  and  no  child  dead  leaving  issue,  to 
such  surviving  child  in  fee ;  but,  if,  at  the  death  of  the  survivor  of  the 
settlor  and  his  wife,  there  should  be  more  than  one  child  living,  or  a 
child  or  children  should  have  died  leaving  ii8U£,  then  to  such  surviving 
child  or  children,  and  such  children's  children,  as  tenants  in  common 
in  tail,  with  cross  remainders ;  and,  «  for  default  of  all  such  issue,"  to 
the  persons  whom  the  defendants  represent,  in  fee. 

It  was  contended,  for  the  plaintiff,  that  the  remainder  to  those  repre- 
sented by  the  defendants  was  dependent  upon  the  preceding  limitations, 
and  contingent  upon  their  (or  one  of  them)  becoming  vested ;  and  that 
the  remainder  could  only  take  effect  in  case  there  had  been  children 
of  the  settlor  and  his  wife,  or  children's  children  living  at  the  death  of 
the  survivor  of  the  settlor  and  his  wife,  who  took  an  estate  in  tail  which 
afterwards  failed  for  want  of  issue.  It  was  said  that,  if  there  had  been 
only  one  child  living  at  the  death  of  the  survivor,  and  no  child  of  a 
deceased  child,  such  living  child  would  have  taken  an  estate  in  fee,  and 
the  remainder  in  question  could  not  have  taken  effect ;  and  that,  there- 
fore, it  must  depend  upon  an  estate  tail  taking  effect  and  then  failing. 
It  was  admitted  that  if,  instead  of  "issue,"  the  word  "children"  had 
been  used  it  might  have  been  flifferent.  For  the  defendants  it  was 
contended  that  the  term  "for  ^default  of  all  such  issue,"  as  used  r#QOQ 
in  the  settlement  in  question,  means,  if  there  should  be  no  issue  *- 
who  could  take  under  any  of  the  preceding  limitations  :  and  that,  if, 
at  the  death  of  the  survivor  of  the  settlor  and  his  wife,  there  should 
neither  be  one  child  living  who  could  take  in  fee  simple,  nor  more  than 
one  child,  or  one  child  and  the  issue  of  a  deceased  child,  who  could 
take  in  fee  tail,  then  the  remainder  in  question  would  take  effect. 

Many  cases  were  cited  upon  the  argument ;  but,  as  the  general  prin- 
ciples applicable  to  the  subject  were  not  di&puted,  it  seems  to  me  unne- 
cessary to  observe  upon  the  cases,  which  all  turn  upon  the  particular 
words  and  expressions  which  are  the  subject  of  each  decision,  and 
which  are  only  direct  authorities  when  tlie  very  same  terms  are  brought 
into  question.(a) 

(a)  The  anthorities  referred  to  in  argnmenty  besidefl  those  mentioned  in  the  judgment^  were 
the  following:  Gulliver  v.  Wickett,  1  Wils.  105;  Avelyn  v.  Ward,  1  Vog.  Sen.  420;  Wingrare  r. 
Palgmre,  1  P.  Wms.  400 ;  Hotohkin  r  "Svnafttj,  2  Hadd.  65 ;  Davie,  leeeee  of  Pearce,  v.  Norton, 
2  P.  Wm*.  390;  Doe  dem.  Vesaey  fc  Wilkinson,  2  T.  R.  209;  Doo  v,  Brabant,  4  T.  R.  706; 
Quicke  v.  Leach,  13  M.  A  W.  218;  Warter  v.  Hutchinson,  1  B.  A  C.  721;  Feame's  Cont.  Rem. 
238,  Ac;  Luddington  v.  Kime,  1  Ld.  Raym.  203;  Posting  v.  AUen,  12  M.  A  W.  279;  Toldervy 
«.  Colt,  1  M.  A  W.  250 ;  Denn  dem.  Radelyffe  v.  Bagsbaw,  6  T.  R.  512 ;  Jefferr  v.  Jeffery,  17 
Bim.  26 ;  Kappor  v.  Sanders,  Hntt,  118. 
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The  present  case  has  been  twice  very  ably  and  elaborately  argued: 
but  the  impression  produced  upon  my  mind  upon  the  first  argument 
still  remains :  and  I  have  come  to  the  conclusion  that  the  construction 
put  upon  the  terms  of  the  settlement  on  the  part  of  the  defendants  is 
the  true  construction;  and  that  the  remainder  to  those  whom  the 
defendants  represent  was  not  a  remainder  upon  the  estate  tail,  to  take 
effect  only  in  case  that  estate  vested,  and  dependent  upon  it,  but  that 
♦Qftll  ^^  ^^  *^  *independent  remainder,  to  take  effect  if  all  the  pre-, 
-'  ceding  limitations  failed  by  reason  of  there  being  no  issue  living 
at  the  death  of  the  survivor  of  the  settlor  and  his  wife  who  could  take 
under  them. 

It  is  true  that,  by  this  construction,  there  would  be  no  remainder 
dependent  upon  the  estate  tail ;  and  the  ultimate  fee,  upon  the  vesting 
of  the  estate  tail,  in  case  it  did  vest,  would  be  undisposed  of :  bat  such 
a  remainder  if  the  estates  tail  with  the  cross  remainders  vested  would 
be  of  comparatively  trifling  value ;  and  the  object  of  the  settlement 
seems  to  have  been,  in  the  first  instance,  to  provide  for  the  children 
of  the  marriage  and  their  issue ;  and,  if  there  were  none  living  at  the 
death  of  the  survivor  of  the  settlor  and  his  wife,  that  the  estate  should 
then  go  to  the  family  of  the  wife,  whose  fortune  seems  to  have  beec 
the  consideration  for  the  settlement. 

Upon  the  whole,  it  appears  to  me  that  the  proper  construction  to  be 
put  upon  the  remainder  over  to  the  relations  of  the  wife  of  the  settlor 
is,  that  it  is  not  a  remainder  upon  the  preceding  limitations  in  tail 
merely,  and  depending  upon  their  vesting,  but  that  it  is  a  remainder 
to  take  effect  upon  failure  of  any  ussoe  who  could  take  estates  under 
the  preceding  limitations :  and  that  the  defendants  are  entitled  to  oar 
judgment. 

Coleridge,  J. — It  is  unnecessary  for  me  to  repeat  the  terms  of  the 
settlement,  which  have  been  already  stated ;  and  I  shall,  I  believe,  be 
able  to  give,  at  no  great  length,  the  reasons  which  induce  me  to 
think  that  our  judgn^ent  ought  to  be  pronounced  in  favour  of  the 
defendants. 

It  will  not  be  disputed  that,  whether  we  are  construing  a  will  or  a 
*QR9r\  deed,  our  object  ought  equally  to  be :  '*^rst,  to  ascertain  from 
-^  the  instrument  itself,  coupled  with  the  circumstances  which 
serve  to  apply  its  language,  what  was  the  intention  of  the  party  speak- 
ing by  it ;  and  then  to  give  effect  to  that  intention,  so  ascertained, 
unleiss  we  are  met  by  any  rule  of  law  or,  in  the  case  of  a  deed,  by  anj 
technical  words  which  prevent  us  from  effectuating  that  inliention. 
Now,  in  the  present  case,  after  listening  attentively  to  the  argument 
and  the  judgment  of  my  brother  Crompton,  and  to  the  difficulties 
which  he  suggests,  I  still  think,  on  the  balance  of  the  whole,  that  the 
deed  discloses  with  sufficient  clearness  the  settlor's  intention,  and  tha: 
there  is  nothing  which  prevents  our  giving  effect  to  it. 
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It  is  a  marriage  settlement.  John  Clarke  the  settlor,  it  appears, 
was  to  acquire  absolutely  by  the  marriage  his  intended  wife's  maiden 
Fortune,  IzOOl.  The  settlement  was  made  in  pursuance  of  an  agree- 
ment, and  in  consideration  of  the  acquisition  of  that  fortune,  and  in 
order  to  make  a  suitable  provision  for  her  and  the  issue  of  the  marriage. 
Accordingly,  the  limitations  follow  which  have  been  already  stated; 
and  they  end  with  that  on  which  the  present  question  arises,  and  which 
is  in  the  following  words;  "and, /or  default  of  all  mch  issue,**  to  the 
use  of  certain  persons  named,  who  were  the  brother  and  sisters  of 
Lydia  Sutton,  the  wife,  and  whom  the  defendants  represent  as  tenants 
In  common  in  fee. 

John  and  Lydia  Clarke  had  two  children :  Anne,  who  died  under 
age  and  unmarried  in  the  lifetime  of  her  parents ;  John  George,  who 
survived  his  father,  but  died  before  his  mother,  intestate  and  without 
issue.  Lydia,  the  wife,  died  last.  No  appointment  was  ever  made. 
The  lessor  of  the  plaintiff  is  heir  at  law  to  John  and  to  John  George 
Clarke.  The  defendants  reprtsent  the  *cestui  que  uses,  named  r^cQOQ 
in  the  deed  to  take  "for  default  of  all  such  issue."  *■ 

The  question,  therefore,  is  on  the  effects  to  be  given  to  these  words : 
^re  they  the  last  link  of  a  series,  all  the  preceding  links  of  which  have 
failed,  and  this,  being  dependent  on  them,  must  fail  also :  or  are  they 
an  alternative  and  independent  provision,  which  may  and  ought  to  take 
effect  upon  the  failure  of  the  preceding  limitations  ? 

It  must  be  admitted  that  this  limitation  follows  on  the  preceding  ones, 
which  commence  with  the  first  particular  contingent  estate,  in  unbroken 
continuity ;  and  no  special  purpose  is  mentioned  with  reference  to  it, 
which  contradistinguishes  it  from  them :  and,  therefore,  it  was  contended 
that  all  hinged  on  the  same  contingency,  and  that,  failing  the  first,  the 
last  failed  also.  But  it  is  clear  that  this,  though  the  general  rule,  is 
not  an  inflexible  one.  If  there  be  an  unbroken  series  of  limitations, 
commencing  with  one  which  depends  on  a  contingency,  it  is  not 
unreasonable  to  infer  an  intention  to  make  the  whole  consecutive  series 
one  and  entire,  and  therefore  all  depending  on  the  first  contingency. 
If  a  testator's  or  a  settlor's  language  shows  that,  in  disposing  of  a 
property,  a  particular  contingency  has  been  present  to  his  mind,  and 
that  the  limitations,  one  after  another,  have  been  framed  with  a  view  to 
the  happening  or  not,  as  the  case  may  be,  of  that  event,  it  is  reasonable 
to  infer  that  that  was  present  to  his  mind  as  a  condition  governing  the 
whole ;  and  then  it  must  operate  to  prevent,  or  occasion,  as  the  case 
may  be,  the  arising  of  the  last,  equally  with  the  first,  or  any  inter- 
mediate, limitation.  But  this  proceeds  on  intention,  not  on  any  tech- 
nical rule.  The  decisions  will  be  found  to  proceed  *upon  the  ri^qoA 
examination,  in  each  case,  of  the  language,  to  ascertain  the  *- 
intention ;  and  therefore,  I  think  it  needless  to  go  through  them.  The 
result  seems  to  me  to  be,  that  the  links  may  be  separated  from  each 
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other,  and  must  be,  where  the  language  of  the  instrument  leads  to  the 
inference  that  the  settlor  so  intended,  and,  as  I  said,  no  technical  rule 
prevents  us  from  giving  effect  to  it. 

Now,  looking  at  the  recital  (a)  and  the  limitations  themselves  in  the 
settlement  before  us,  it  seems  to  me  that  the  settlor  may  be  understood 
as  agreeing  with  his  wife :  first,  that  he  and  she,  and  then  their  children, 
if  any,  should  be  provided  for ;  but,  if  they  too  should  die  leaving  no 
child,  or  child's  child  living  at  their  decease,  then  her  family  should  be 
next  considered.  He  evidently  places  these  as  next  in  succession  to  his 
wife  and  her  children :  but  to  make  the  provision  fail  because  there 
were  no  such  children  is  directly  inconsistent  with  this  intention ;  it  is 
to  make  that  very  event  defeat  the  limitation  to  thera,  upon  the  hap- 
pening of  which  it  was  intended  to  take  effect.  Nay,  according  to  this 
construction,  the  limitation  in  question  never  could  take  effect  in  anj 
event.  If  there  were  such  surviving  child,  then  the  contingency  does 
not  occur  upon  the  happening  of  which  alone  it  was,  by  the  express 
language,  to  take  effect :  and,  if  there  be  no  such  child,  then  the  con- 
struction excludes  it  because  of  the  failure  of  that  first  estate.  It 
would  seem  strange  to  adopt  a  rule  of  construction,  the  application  of 
which  will  make  the  instrument  inoperative  in  any  event. 

Mr.  Rudall  almost  admitted  that  his  arguments  for  the  plaintiff  wodd 
^go^-i  have  failed,  if  the  words  had  been  *"for  default  of  all  such 
^  children'  instead  of  <<  issue."  That  difference  seems  to  me  imms- 
terial  here ;  and,  if  anything  is  to  turn  on  a  very  nice  examination  of 
the  terms,  I  would  rather  say  that  the  settlor,  by  using  the  words  "for 
default  of  all  such  issue,"  collects  all  the  preceding  steps  of  the  series 
into  one,  and  separates  them  from  that  which  follows,  making  the  W 
an  alternative  to  the  former. 

I  am  therefore  of  opinion  that  our  judgment  ought  to  be  for  the 
defendants. 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  the  defendants  ire 
entitled  to  our  judgment. 

Looking  to  the  deed,  I  cannot  doubt  the  intention  of  the  settlor  to 
have  been,  after  giving  an  estate  for  life  to  himself  and  his  wife  and 
the  survivor,  to  provide  for  the  ulterior  disposition  of  the  property 
according  to  the  state  of  the  family  at  the  death  of  the  survivor.  He 
seems  to  have  contemplated  three  contingencies :  1.  that  there  might 
then  be  only  one  child  of  the  marriage  surviving,  and  no  child  of  a 
deceased  child ;  2.  that  there  mi^t  then  be  several  children  of  the 
marriage  surviving,  or  one  chUd  and  the  <;hild  of  a  deceased  child ;  S. 
that  there  might  not  then  be  surviving  any  child  of  the  marriage,  or 
ttuy  child  of  a  deceased  child.  In  the  first  case,  the  only  child  was  tc 
take  an  estate  in  fee.  In  the  second,  the  surviving  child  or  children, 
with  the  heir  of  the  body  of  a  deceased  child,  in  default  of  app<Hnt* 

(a)  The  effect  of  the  recital  ii  stated  earlier  in  this  judgment^  p.  982. 
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inent,  were  to  take  as  tenants  in  common  in  tail,  with  cross  remainders. 
In  the  third,  the  foar  brothers  and  sisters  of  the  wife  were  to  take  as 
tenants  in  common  in  fee.  I  do  not  think  that  this  last  limitation  was 
intended  *to  take  effect  as  a  remainder  upon  the  estate  tail,  p^^qo/. 
If  there  were  any  child,  or  the  issue  of  any  child  of  the  mar-  ^ 
riage  alive  at  the  death  of  the  survivor  of  the  husband  and  wife,  I  do 
not  think  that  it  was  the  intention  of  the  deed  that  the  wife's  brothers 
and  sisters  should  take  any  benefit.  The  expression  <«  for  default  of  all 
Buah  issue'*  neither  contemplates  the  issue  of  the  one  child  taking  in 
fee  simple,  nor  the  issue  of  those  who  were  to  take  as  tenants  in  tail. 
The  limitation  upon  the  second  contingency  seems  to  have  been  framed 
with  a  view  to  making  a  provision  for  all  the  children  of  the  marriage 
and  their  descendants,  and  for  keeping  the  whole  estate  in  the  family 
by  meauB  of  the  cross  remainders.  But  the  ultimate  remainder  or 
reversion  after  the  estate  tail  does  not  seem  to  have  been  taken  into 
conaideration,  and  would  in  truth  have  been  of  so  little  value  that  a 
gift  of  it  to  the  wife's  brothers  and  sisters  was  hardly  worth  conferring. 
In  consideration  of  the  wife's  fortune,  it  seems  to  have  been  the  wish 
of  the  husband  to  leave  the  estate  to  her  family,  if  there  should  be  no 
issue  of  the  marriage  surviving  him  and  his  wife.  It  is  impossible  to 
suppose  that  he  meant  his  wife's  family  to  take  the  land  if,  at  a  remote 
time,  there  should  be  a  failure  of  the  issue  of  the  tenants  in  tail,  and 
that  they  should  not  take  it  if  the  issue  of  the  marriage  entirely  failed 
during  the  life  estate  to  him  and  his  wife. 

Such  being  the  manifest  intention  of  the  settlement,  it  may  easily  be 
carried  into  effect,  if  the  last  limitation  <<  for  default  of  all  such  issue" 
may  be  construed  a  separate  and  independent  gift,  to  take  effect  if,  on 
the  death  of  the  survivor  of  the  husband  and  wife,  there  should  not  be 
surviving  any  issue  of  the  marriage.  The  "^first  two  contin-  r^oQi^ 
gencies  contemplated  the  existence  of  issue  of  the  marriage  at  ^ 
the  death  of  the  survivor  of  the  husband  and  wife;  and  the  last  limita- 
tion provides  for  the  third  contingency,  a  default  of  all  such  issue  at 
that  time.  This  would  only  be  saying  what  is  to  take  place  on  the 
third  contingency,  if  neither  of  the  two  former  should  take  effect :  such 
a  construction  can  hardly  be  said  to  clash  with  the  rule  that,  <<  if  the 
ulterior  limitations  be  immediately  consecutive  on  the  particular  con- 
tingent estate  in  unbroken  continuity,  and  no  intention  or  purpose  is 
expressed  with  reference  to  that  estate,  in  contradistinction  to  the  others^ 
the  whole  will  be  considered  to  hinge  upon  the  same  contingency. "(a) 
Here  I  think  an  intention  is  expressed  with  reference  to  the  last  limita- 
tion, in  contradistinction  to  that  which  hinges  upon  the  contingency  of 
there  being  several  children  of  the  marriage  alive  at  the  death  of  the 
survivor  of  the  husband  and  wife.  The  creation  of  the  estate  tail  is 
very  naturally  made  to  depend  upon  that  contingency ;  but  the  ultimate 

(a)  1  J»nnan  on  WUls,  753. 
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limitation  in  favour  of  the  wife's  family  is  unconnected  with  it,  and 
naturally  depends  upon  the  third  contingency,  the  <<  default  of  all  eucli 
issue." 

The  dictum  of  Lord  Eldon  in  Moody  v.  Walters,  16  Ves.  283,  296, 
7,(a)  is  entitled  to  great  weight,  were  this  case  the  same  as  that ;  but 
there  no  violation  would  have  heen  done  to  any  manifested  intention  of 
the  settlement,  by  considering  that  the  contingency  of  the  husband 
dying  without  leaving  any  issue  male  then  born  and  alive,  and  leaving 
his  wife  with  child,  extended  to  the  whole  line  of  limitations.  This 
*Q8R1  ^^^  seems  to  me  to  be  more  lite  *Lethieullier  v.  Tracy,  3  Atk. 

^  774 ;  for,  although  here  we  do  not  find  the  words  "  Item,  I  give 
and  devise,  &c.,"  the  last  limitation  seems  to  me,  not  in  the  nature  of 
a  remainder  upon  the  estate  tail,  but  a  substantive,  independent  gift, 
to  take  effect  on  failure  of  the  two  former  contingencies.  The  deed 
might  have  said :  <<  Item,  if,  at  the  death  of  the  survivor  of  the  husband 
and  wife,  neither  the  limitation  in  fee  simple  to  an  only  child  take  effect, 
nor  the  limitation  of  an  estate  tail  to  several  children,  by  there  being 
no  issue  of  the  marriage  them  surviving,  in  that  case  the  four  brothers 
and  sisters  of  the  wife  shall  take  as  tenants  in  common  in  fee."  But 
really  the  words  employed  seem  to  indicate  the  intention  of  the  parties 
as  distinctly. 

It  has  been  argued,  that  to  construe  <<  for  default  of  all  such  issue*' 
<<  on  failure  of  all  the  preceding  limitations''  would  make  the  use  in 
favour  of  the  wife's  brothers  and  sisters  arise  upon  the  indefinite  failure 
of  the  heirs  general,  under  the  limitation  in  fee  to  the  only  child :  but 
it  seems  to  me  quite  clear  that,  if  this  limitation  in  fee  had  once  taken 
effect,  an  indefinite  failure  of  the  heirs  general  cannot  be  considered  is 
in  contemplation,  and  the  ultimate  limitation  must  have  been  abortire. 
The  use  in  favour  of  the  wife's  brothers  and  sisters  must  arise,  if  at 
all,  at  the  time  of  the  death  of  the  survivor  of  husband  and  wife, 
without  leaving  child  or  children,  or  the  issue  of  child  or  children.  Nor 
do  I  think  that  the  limitation  in  favour  of  the  wife's  brothers  and  sisters 
at  all  depends  upon  the  failure  of  the  issue  of  those  who  are  to  take 
^Qnq-t  estates  tail :  for,  these  estates  having  once  *ve8ted,  the  contin- 

^  gency  on  which  the  ultimate  limitation  was  to  take  efiect  could 
not  happen.  They  clearly  could  never  take,  if  there  was  only  one 
child  living  at  the  death  of  the  survivor  of  husband  and  wife :  and  it 
could  not  possibly  bo  intended  that,  if  there  were  several  chUdren  of 
the  marriage  then  surviving,  the  brothers  and  sisters  of  the  wife  should 
take  upon  the  failure  of  the  issue  of  such  children.  There  appears  to 
me  to  be  a  fallacy  in  Mr.  Rudall's  argument,  in  assuming  that  the  ulti- 
mate limitation  in  favour  of  the  wife's  brothers  and  sisters  only  created 
a  remainder  upon  the  estate  tail.  In  Doe  dem.  Watson  v.  ShipphanL 
1  Doug.  75,  and  the  other  cases  he  relies  upon,  the  contingency  (^ 

(a)  See  1  Jannan  on  Wmi,  753. 
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which  the  first  limitation  was  to  take  effect  was  extended  to  the  subse- 
quent limitations ;  but  the  intention  of  the  testator  or  settler  was  ful- 
filled by  the  construction  adopted ;  while,  in  the  present  case,  by  the 
application  of  the  rule  the  expressed  intention  of  the  settlor  would  be 
certainly  contravened.  That  intention  may,  in  my  opinion,  be  carried 
into  effect  according  to  the  rules  of  law.  Husband  and  wife  taking  an 
estate  for  life  to  them  and  the  survivor,  with  a  contingent  remainder 
in  fee  to  an  only  son  surviving  his  parents,  with  a  contingent  remainder 
in  tail  if  there  should  be  several  children  surviving,  or  one  child  and 
the  child  of  a  deceased  child,  and  a  contingent  remainder  in  fee  to  the 
wife's  brothers  and  sisters,  if,  at  the  death  of  the  survivor  of  the  hus- 
band and  wife,  there  should  not  be  surviving  any  child  or  children  of 
the  marriage,  or  any  child  of  such  children,  the  two  former  contingen- 
cies failed,  the  *last  has  come  to  pass :  and  therefore  I  agree  r^QQf^ 
with  the  majority  of  the  Court  in  thinking  that  there  ought  to  ^ 
be  judgment  for  the  defendants.  Judgment  for  the  defendants. 


END  OF  MICHAi^LMAS  TERM. 


The  Court  did  not  sit  in  banc  in  the  vacation  following  Michaelmas 
Term. 


In  the  same  vacation,  Q-eorge  Atkinsortj  Esq.,  of  the  Inner  Temple, 
was  called  to  the  degree  of  the  coif,  and  gave  rings,  with  the  motto, 
Toitt  temps  prut. 


<    V    >    ■   •      '    J     ''^ .  '' 


INDEX 


THE  PRINCIPAL  MATIERS. 


ABATBMBITT. 
Of  nniwiees  aad  enoroaebmenti. 
Under  conviction  for  aa  •noroaohmeni:  pro- 
tection of  BOTTeyor. 

TreipMa  for  pnlliag  down  ft  ootUge. 
Plcft:  Not  gailty,  by  etfttate.  The  plmintiff 
wu  oonTieted  by  three  Jutieei,  under  itat 
6  4  6  W.  4y  c*  50,  for  an  eneronehmenl  on 
ft  highway.  The  defendant,  who  waa  ni- 
veyor  of  the  bighwayi,  polled  down  plaintiff's 
oottage,  which  was  what  the  oonTlction  re- 
fened  to,  but  which  waa  not  in  fhot  an 
•neroaehment  within  the  meaning  of  the 
Act  No  warrant  iaraed  directing  defendant 
to  do  the  act 

Held:  that stat  5  A  0  W.  4, c ^0,  a. 99, re- 
qnirea  the  enrreyor  to  execute  a  oonriction 
under  that  Act,  by  pulling  down  the  encroach- 
ment  though  there  is  no  wanmnt:  and  that 
consequently  the  couTiotion,  though  notiteclf 
correct,  waa  a  defenee  to  this  action,  as  de- 
fendant was  shown  to  be  in  the  position  of  a 
pe;von  bound  to  execute  the  judgment  of  a 
tribunal  of  competent  Jurisdiction.  JTeane  t. 
B^ynold;  748 

ABBST. 
Iraaehiaa  of  dissolred  abbeys,  680.    Aisauit, 

ACCEPTANCE. 
L  Of  goods. 

I.  Within  statute  of  frauds,  864.    Ybitdors, 
ILl, 


9.  Of  bill  of  lading,  when  equivalent  to  n* 
eeipt  of  goods,  384.    VnirooKS,  IL  1. 

n.  Of  bills.    Bills,  L 

AGQTJIESGSNCE. 

Effect  of  long  aoquiescenoe  in  wrong  deoision, 
208.    Costs,  ILL 

ACTION. 

L  When  it  lies. 
1.  For  damage  suffered  from  fraudulent  mis 

representation  in  the  prospectus  of  a  bub* 

ble  company. 

1st  count  stated  that,  before  defendant's 
promise  after  mentioned,  defendant  and 
others  had  formed  a  company  on  a  principle 
known  as  a  Soei6U  An<m^m$,  with  90,000 
shares  of  U,  of  which  12,000  were  to  be 
appropriated  to  the  public  at  12«.  6<i.  per 
share,  free  from  further  calls :  that  defendant 
was  a  promoter  and  managing  director,  and 
in  such  character,  in  offering  the  12,000  shares 
to  the  public,  guarantied  and  promised  to  <A« 
bearmv  of  those  shares  a  minimum  annual 
diTidend  of  83  per  cent  payable  at  specified 
times,  and  that  the  guarantee  and  promise 
ahould  remain  in  foroe  till  the  13«.  td,  should 
be  thus  repaid  to  the  bearers.  That  plaintiff, 
confiding  in  the  promise,  b^eamt  purehater 
and  bearer  of  2600  of  the  12,000  shares  at 
12f.  8cl.,  and  took  the  same  on  the  faith  of 
the  guarantee  and  promise,  and  not  other- 
wise, and  had  fulfilled  the  engagement  on 
his  part ;  and  the  time  for  payment  of  the  12*. 
td.  by  the  dindends  had  elapsed,  of  which 
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ACTION. 


defendant  had  notice:  yet  defendant  had 
not  paid  any  dividend,  nor  any  part  of  the 
12f.  td, :  and  the  12«.  td.  on  each  share  was 
still  unpaid  to  plaintilT.     On  demurrer : 

Held :  that  neither  printy  of  contract  nor 
consideration  appeared :  and  that  the  action 
did  not  lie. 

2d  count  stated  that,  hefore  the  representa- 
tion by  defendant  after  mentioned,  defend- 
ant and  others  had  formed  the  Company,  as 
above ;  that  the  12,000  shares  were  actually 
offered  to  the  pnblie;  that  defendant,  being 
such  promoter  and  managing  director,  «ii- 
tending  to  de/rQud,  deceive,  and  injure  the 
public,  and  to  cause  it  to  be  publicly  adver- 
tised that  the  Company  was  likely  to  be  a 
safe  and  profitable  undertaking,  and  to  deceive 
the  public  who  might  become  purehaeen  of  the 
12,000  shares,  and  induce  them  to  become 
purchasers,  falsely,  fraudulently,  and  deceit- 
fully caused  it  to  be  publicly  advertieed,  by 
a  prospectus  issued  by  defendant  as  such 
director,  that  the  promoters  did  not  heeitate 
to  guaranty  to  the  bearere  of  the  12,000  eharte 
a  minimum  annual  dividend  of  33  per  cent, 
and  that  the  guarantee  should  remain  in 
force  till  the  12f.  Od.  should  be  thus  repaid  to 
the  shareholders ;  the  dividends  to  be  payable 
at  specified  times :  that  defendant,  by  means 
of  the  said  false,  fraudulent,  and  deceitful 
pretences  and  representations,  wrongfully 
and  fraudulently  induced  plaintiff  to  be- 
come, tokd  plaintiff  by  reaeon  thereof  actually 
became  purehaeer  and  bearer  of  2500  of  the 
12,000  shares  at  12f.  Od.;  and  by  means  of 
being  so  deceived,  was  induced  to  and  did 
pay  12f.  fid.  per  share :  Whereas  the  state- 
ment was  false  and  fraudulent,  to  the  know- 
ledge of  defendant^  and  defendant  had  no 
ground  for  offering  $ueh  guarantee  to  the  j>ui- 
lie,  as  he  well  knew:  by  means  of  which 
plaintiff  lost  the  money  paid  for  the  shares. 
On  demurrer : 

Held:  that  the  damage  to  plaintiff  was 
sufficiently  shown  to  be  the  direct  result  of 
defendant's  fhtnd  to  entitle  plaintiff  to  recover 
against  defendant  as  for  a  tort  Qerhard  t. 
Batee,  470 

2.  For  malicious  procorement  of  breach  of 
contract  by  a  stranger  to  the  contract 
l«t  and  2d  counts  of  declaration,  by  lessee 
of  a  theatre:  for  maliciously  procuring  W. 
(who  had  agreed  with  plaintiff  to  perform 
and  sing  at  his  theatre  and  nowhere  else  for 
a  certain  term)  to  break  her  contract  and  not 
to  perform  or  sing  at  plaintiff's  theatre,  and 
to  continue  away  during  the  term  for  which 
W.  was  engaged.  8d  count,  averring  that 
W.  had  engaged  with  plaintiff  to  be,  and 
had  become  and  was,  plaintiff's  dramatic 
artiste  for  a  certain  term,  and  complaining 
that  pUintiff   malieionsly  procured  her   to 


depart  out  of  her  said  employment  during  the 
term.     On  demurrer : 

Held,  by  Wightman,  Brie,  and  Cromptoo, 
Js.,  that  the  counts  were  all  good,  and  that 
an  action  lies  for  maliciously  procuring  a 
breach  of  contract  to  give  exclusive  personal 
services  for  a  time  certain,  equally  whether 
the  employment  has  commenced  or  is  only  in 
fieri,  provided  the  procurement  be  daring  the 
subsistence  of  the  contract,  and  prodoces 
damage :  and  that,  to  sustain  such  an  action, 
it  is  not  necessary  Uiat  the  employer  and 
employed  should  stand  in  the  strict  relation 
of  master  and  servant 

Semble,  by  the  same  Judges,  thai  Ae 
action  would  lie  for  the  maliciona  proevre- 
ment  of  the  breach  of  any  contract^  though 
not  for  personal  services,  if  by  the  procure- 
ment damage  was  intended  to  result  and  did 
result  to  the  plaintiff. 

Coleridge,  J.,  dissentiente,  and  holding 
that  the  action  for  procuring  a  third  penon 
to  depart  from  his  engagement  is  founded  on 
the  Statute  of  Labourers,  and  is  strictly  eon- 
fined  to  eases  where  the  employer  and 
employed  stand  in  such  relation  of  master 
and  servant  as  was  within  that  statute ;  and 
thaty  in  all  other  cases,  the  remedy  for  a 
breach  of  contract  is  only  on  the  contract, 
and  against  those  privy  to  it  And  that,  a* 
a  dramatic  performer  is  not  a  servant,  thera- 
fore  the  counts  were  all  bad. 

The  defendant  had,  under  stat  15  A  16 
Vict  c  76,  s.  80,  obtained  ieare  to  plead 
and  demur  also.  On  an  application  to  poet- 
pone  the  trial  of  the  issues  in  fact  till  the 
issue  in  law  had  been  finally  disposed  of  in  a 
Court  of  Error : 

Held:  that  the  Court  had  no  powar  to 
make  such  an  order;  inasmuch  as  the  judg- 
ment on  the  demurrer  had  disposed  of  the 
issue  in  law,  finally  as  fiir  as  regarded  this 
Court    Lumley  v.  Qye,  316 

8.  Between  oo-oontracton,  notwithstanding 
cross  liabilities,  287.    CoNTUBurioir,  L  1. 

4.  Not  on  foreign  Judgment  not  final,  14. 

FORBIGH  JvDflirEHT. 

5.  On  covenant  to  pay  for  land  acquired 
under  an  illegal  transaction,  118.    Coti- 

HAKT,  L 

6.  Not  on  new  right  given  by  statute  which 
proTides  a  specific  remedy,  188.  Corarr 
Court,  IL 

n.  Cause  of  action. 

1.  What  forms  part  of:  grant  of  letter*  el 
administration,  673.    Courtt  Coubt,  L 

2.  Where  it  arises,  573.    Courtt  Court,  I. 

3.  When  it  arises :  breach  before  arrival  ol 
time  for  performance,  678.  Cortract: 
IV.  1. 


ACTION. 


AMBIGUITY. 
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oo-oontraotori    287. 
SmppiirG,  IIL  1. 

Pa- 


ul Gut  of. 
What  matters  do  not  enter  into,  in  an  ordi- 
nary aetion    for   false    imprisonment,  1. 
DCBTOB,  IV. 

IV.  Parties. 

1.  RepresentatiTes    of 

CONTRIBDTIOir,  I.  1. 

2.  Ovrner  of  ship,  801. 

V.  SnrriTorship. 
To  surviving  assignee  of  a  patent,  69. 

MNT,  IV. 

VL  Limitation. 
By  stot  3  A  4  W.  4,  0.  27,  Ml.    Livitatiok, 
LI. 

VIL  Form. 
Contract  or  tort:  privity  and  oonsideration, 
476.    Ante,  L  1. 

VIIL  Notiee  of  action. 

1.  For  distress  made  for  tithe  commutation 
rent-charge :  when  reqnired,  and  what  snf- 
flcienL 

The  lessee  of  a  tithe  commutation  rent- 
charge  having  distrained  on  an  occupier,  the 
occupier  gave  notice  of  action,  as  under  stat 
5  A  6  Vict  c.  54,  s.  19,  "for  entering  upon 
my  premises  at,"  Ac,  **  on  the  11th  day  of 
March  instant,  and  then  and  there  seising 
three  in-calf  heifers  belonging  to  me,  and 
oonUnuing  in  my  said  premises  for  several 
days :  and  also  for  that  yon,  against  my  will 
and  consent,  on  the  17th  day  of  March  in- 
stant, did  at,"  Ac,  "aforesaid,  then  and  there 
aeise,  sell,  drive  away  and  remove  from  my 
said  premises  at,"  Ac,  "aforesaid,  three 
heifers  belonging  to  me." 

The  action  was  brought  in  the  county 
court ;  and  the  following  (among  other)  par- 
ticulars of  demand  were  stated.  "1.  For 
unlawftilly  entering  plaintiff's  premises  and 
continuing  thereon,  and  seising  and  distrain- 
ing three  cattle  of  the  plaintiff,  under  colour 
of  a  distress.  2.  For  unlawfully  selling  three 
other  cattle  of  the  plaintiff's  not  distrained." 
"4.  For  continuing  on  plaintiff's  premises, 
and  proceeding  to  sell  the  plaintiff's  cattle, 
after  an  abandonment  of  the  distress." 

Held  that  evidence  might  be  given  of  the 
4th  particular:  For  that,  if  any  notice  was 
necessary  of  the  cause  of  action  referred  to 
in  the  4th  particular  (and,  per  Lord  Camp- 
bell, C.  J.,  Coleridge  and  Crompton,  Js., 
§ewtbU  that  it  was  not),  the  notice  given 
comprehended  such  oause.  H<noard  v.  JletiMr, 
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2.  Not  reqnired  for  matters  done  after  the 
protected  act  was  over,  915.    Ante,  1. 

ADJUDICATION. 

As  to  a  sting  on,  withont  warrant,  1.    Dibtob, 
IV. 


ADMISSION. 
In  pleading,  132.    Misb,  L  1. 

ADMITTANCE. 
To  copyholds,  924.    Copyhou),  I.  1. 

AFFIDAVIT. 
L  When  not  necessary. 
To  bring  a  document  before  the  Court  which 
is  ahready  on  the  file,  129.     Erbor,  L  1. 

II.  What  may  be  shown  upon. 

Illegality  of  arrest,  in  answer  to  a  return  of  a 
warrant  of  commitment,  717.  Arrest,  1. 1. 

AFFILIATION. 
See  Bastard 

AGENT. 
L  Where  he  is  the  agent  of  several  principals. 
Evidence  of  the  credit  being  given  to  one  of 
them,  301.    Shjppiho,  III.  1. 

IL  Where  he  is  connected  with  the  transaction 
in  another  capacity. 
Option  as  to  the  character  in  which  he  makes 
a  payment,  459.    Bank,  L 

III.  Powers  of  agent  as  against  principaL 

1.  When  not  to  pledge  his  credit,  89.   Bills, 
V.  1. 

2.  Agent  for  foreign  principal,  89.    Bills, 
V.  L 

IV.  Deceased. 

His  endorsements    and  declarations,  when 
evidence,  933.    Evidbscb,  V. 

V.  Correspondent  of  foreign  merchant 

1.  How  far  an  agent,  89.    Bills,  VI.  1. 

2.  Purchasing  bills  to  remit  pursuant  to  his 
directions,  89.    Bills,  V.  1. 

VL  In  particular  instances. 

1.  Master  of  ship,  301.    Shippino,  III.  1. 

2.  Carrier,  364.    Vbhdors,  II.  1. 

3.  Banker  at  whose  house  a  bill  is  made  pay- 
able by  acceptor,  459.    Bakk,  L 

AGGRAVATION. 

Wrongful  acts  not  the  gist  of  the  action,  1. 
Dbbtor,  IV. 

ALEHOUSE. 
See  Ihrkbepbr. 

ALTERATION. 
Material. 
What,  and  in  what  part  of  an  instrument, 
763.    Bills,  ILL 

AMBIGUITY. 

Explanation  by  usage,  427,  428  n.    Chartu, 
ILL    V.  L 
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AMENDMENT. 


ARBITRATION. 


AMENDMENT. 
Bj  suggestion  ander  Common  Law  Procedure 

Act      PLBADllie. 


ANNUITY. 

I.  What  does  not  require  enrolment 

1.  Family  arrangement  to  secure  a  preriouB- 
ly  existing  life  interest. 

Plaintiff  declared  on  a  bond  executed  by 
defendant,  and  set  out  the  condition :  wbieh 
recited  tbat  a  female,  M.  A.  H.,  had  inter- 
married with  defendant :  that,  in  contempla- 
tion of  and  previously  to  the  marriage,  per- 
sonal estate  belonging  to  M.  A.  H.  was,  by 
settlement,  assigned  to  trustees  for  the  benefit 
of  M.  A.  H.,  defendant  and  the  children  of 
the  marriage ;  that  M.  A.  H.  received,  before 
her  marriage,  from  plaintiff,  a  principal  sum 
of  300/.,  to  the  interest  of  which  plaintiff 
was  entitled  for  life,  M.  A.  H.  being  entitled 
to  the  principal  on  plaintiff's  decease ;  that 
the  800/.  was  paid  to  M.  A.  H.  with  plain- 
tiff's  consent,  on  condition  that  the  interest 
should  be  regularly  paid  to  plaintiff;  that,  to 
effect  such  purpose,  defendant  and  M.  A.  H. 
had  agreed  to  execute  to  plaintiff  the  bond 
in  manner  after  appearing ;  and  the  oondi- 
tion  was  that,  if  defendant  or  M.  A.  H. 
should  during  plaintiff's  life  pay  plaintiff  the 
interest,  and  in  case  of  plaintiff's  death  be- 
tween days  of  payment  pay  a  proportion  of 
the  interest  to  plaintiff's  executors,  the  bond 
should  be  void.  Breach:  non-payment  of 
the  interest 

Plea :  That,  before  the  making  of  the  bond 
and  the  marriage,  plaintiff  was  possessed  of 
the  300/.  for  life,  and  entitled  to  the  interest 
for  life,  and  to  the  300/.  absolutely,  in  the 
event  of  the  plaintiff  surviving  M.  A.  H. : 
and  that  plaintiff  did,  at  the  request  of  M. 
A.  H.  and  defendant,  pay  and  assign  to  M. 
A.  U.  the  300/.  and  all  plaintiff's  interest 
therein,  on  condition  that  M.  A.  H.  and  de- 
fendant should  secure  to  plaintiff  an  annuity 
for  plaintiff's  life,  equal  to  the  amount  of  the 
interest  of  the  300/. :  that  M.  A.  H.  and  de- 
fendant, in  consideration  of  plaintiff  so  paying 
and  assigning  the  300/.,  agreed  to  seonre  to 
plaintiff  the  said  annuity :  and  the  bond,  with 
its  condition,  whereby  the  annuity  was 
secured  to  the  plaintiff,  was  made  to  plaintiff 
by  defendant  and  M.  A.  H.  in  pursuance  of 
the  said  condition  on  which  the  300/.  was  so 
paid,  and  in  fulfilment  of  the  agreement;  that 
the  bond  was  made  after  the  passing  of  stat 
63  G.  3,  c.  HI  (  and  the  annuity  was  granted 
on  a  pecuniary  consideration,  to  wit,  the  pay- 
ment of  the  300/. ;  and  no  memorial  of  the 
bond  was  enrolled  within  thirty  days :  where- 
by the  bond  was  void. 

On  demurrer:  held,  that  plaintiff  was 
entitled  to  judgment,  it  not  appearing  that 


this  was  the  grant  of  an  annuity  within  the 
meaning  of  the  statute.    JSvatt  v.  But,  S7i 
2.  Pecuniary  consideration,  374.    Ante,  1. 
n.  Pleading. 
Plea  that  interest  on  money  secured  by  a  bond 

was  an  annnitT  the  grant  of  which  was  not 

enroUed,  374.    Ante,  L  1. 

APPEAL. 
Consequences  of  omission  to  appeaL 
Finality  of  the  proceeding,  84.    Poob,  XIIL 

APPRENTICE. 
Binding  of  parish  apprentices. 

1.  Poor  Law  Commissioners  Rules,  how  far 
only  directory,  809.    PooB,  IX.  1. 

2.  What  sttflldent  evidence  of  consent  by 
child,  809.    Poor,  IX.  1. 

3.  Presumption  of  requisite  eoBSents,  809. 
Poom  IX.  1. 

4.  Presumption  ftom  Jostiees'  signatnrs^  609. 
Poor,  IX.  1. 

ARBITRATION. 
I.    In  oases  of  concurrent  jnriadietiaa  with 
County  Court 
Application  for  plaintiff's  costs,  whai  not  too 
late,  213.    Cosffl,  XL  S* 
XI.  tJnder  statutory  provisions  fbr  settling  ar- 
rangements  between  public  eompaniea. 

1.  Construction  of  powers  given  for  arraag- 
.  ing  facilities  for  conveyance  of  passengers, 

530.    Railway,  III.  1. 

2.  Power  to  avoid  toties  quotias,  530.    Rah,- 
WAT,  IIL  1. 

8»  Implied  limit  as  to  the  duration  of  Ike  ar- 
rangement awarded,  580.  Railway,  IH.  I. 
III.  Objections  to  award :  iUegality. 

1.  An  iUegal  award  is  not  to  be  obeyed,  5M. 
Railway,  IIL  1. 

2.  Illegality  will  not  be  intended,  530.  Ra&- 
WAT,  IIL  1. 

3.  Award  that  trains  shall  travel  with  exeea- 
sive  speed,  530.    Railway,  tIL  1. 

rv.  Reference  back  to  the  arbitrator. 
1.  Incidental  power  to  give  costs  ef  aaettded 

award. 

By  order  of  Nisi  Prins^  and  eonsent  ef 
parties,  a  cause  was  referred  to  an  arbitraier, 
who  was  to  determine  what  he  sboald  think 
fit  to  be  done  by  the  parties  leepectiog  Ike 
matters  in  dispute;  the  costs  of  the  oaase  to 
abide  the  event;  the  costs  of  the  reference 
and  award  to  be  in  the  discretion  of  Ike  arbi- 
trator. Power  was  reserved  to  the  Court  ■> 
case  of  any  objection  being  made  to  the 
award,  to  refer  baok  the  cause  to  the  aame 
arbitrator. 

The  arbitrator  awarded  in  Ihvour  of  the 
plaintiff,  ordering  defendant  to  pay  the  eoMs 


ARBITKATION. 


ASSAULT. 
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of  the  reference  and  award.  On  motion  to 
let  aaide  the  award,  as  nooertain  and  not 
final,  the  Court  ordered  the  award  to  be  re- 
ferred back  to  the  arbitrator,  for  the  purpose 
of  his  deciding  on  eertain  matters  ipeoified  in 
the  order.  Nothing  was  said  as  to  costs  in 
this  order. 

The  arbitrator  made  an  amended  award, 
deciding  on  the  matters  referred  back,  con- 
firming his  first  award  in  all  other  respects, 
and  ordering  the  defendant  to  bear  the  eosti 
c/f  the  amended  award. 

Held,  that  he  had  power  to  make  this 
order  as  to  costs,  under  the  original  order  of 
reference.    M'Rae  r.  McLean,  946 

2.  The  two  awards  oonstnied  as  one,  940. 

Ante,  1. 

V.  Pleading. 
Illegality,  530.    Railway,  IIL  1. 

APPROVAL. 

By  railway  company,  of  engines  to  be  used  on 
its  line,  793.    DiSTRns,  U. 

ARRXST. 
L  On  a  Sunday. 
1.  Under  a  summary  oonviction,  when  roid, 

as  being  in  a  civil  proceeding. 

£.,  having  been  dismissed  from  the  ofllce 
ef  town  clerk  of  the  borough  of  L.,  was,  at 
the  instance  of  the  town  council,  convicted 
before  two  justices,  mder  stat.  5  A  6  W.  4, 
e.  76,  s.  60,  of  wilftilly  refosing  to  deliver  ao- 
eoonts,  books,  Ac,  after  notice :  and  there- 
upon the  justices  issued  their  warrant  for  the 
imprisonment  of  B.  in  the  common  gaol  of 
the  county  of  8.  (within  which  L.  was 
situate);  which  was  delivered  to  P.,  who 
arrested  E.  on  a  Sunday,  and  on  the  next 
day  delivered  him  to  the  keeper  of  the  gaol 
at  S.  Held :  that  this  was  substantially  a 
civil  proceeding,  and  the  arrest  therefore 
illegal  under  stat  29  0.  2,  o.  7,  s.  6. 

And  that  the  detention  was  not  made  legal 
by  the  delivery  to  the  keeper,  after  the 
arrest,  of  another  warrant  upon  the  same 
conviction. 

These  two  warrants  having  been  returned 
to  a  habeas  corpus  ad  subjiciendum,  the  Court 
received  an  affidavit  that  the  arrest  took 
place  on  a  Sunday,  and  ordered  the  prisoner 
to  be  discharged  from  custody  nnder  the  two 
warrants. 

Before  the  keeper  received  the  order, 
another  warrant  was  delivered  to  him  ibr 
the  imprisonment  of  B.  upon  his  conviction 
by  two  justices  for  not  delivering  to  the 
council,  acting  as  paving  commissioners 
nnder  a  local  act,  accounts,  books,  Ac. 
Held:  that  this,  being  substantially  a  pro- 
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oeeding  by  the  same  parties,  did  not  warmnt 
the  detention. 

After  the  keeper  received  the  order,  but  B. 
not  having  been  discharged,  the  sheriff  of  S. 
lodged  with  the  keeper  his  warrant,  under  a 
oa.  sa.  at  the  suit  of  H.  against  £.  Held : 
that  E.  might  be  lawfully  detained  under  the 
ca.  sa.,  no  collusion  appearing  between  the 
sheriff  or  H.  and  the  town  council.  Egging- 
jon'a  Ca»0,  717 

1.  Aflidavit  as  to,  in  answer  to  a  retain  of 

the  warmnt,  717.    Ante»  1. 

n.  niegaL 
I.  When  not  cured  by  delivery  of  another 

warrant,  717.    Ante,  1. 1. 
3.  When  the  illegality  prevents  a  detainer  at 

the  suit  of  the  same  party,  717.    Ante, 

LI. 
3.  When  it  does  not  nrAvent  a  detainer  by 

another  party,  717.    Ante,  L  1. 

IIL  In  partienlar  instances. 
Under   warrant   from    Connty  Court>    271. 
Oowrr  Count,  IZ.  1. 

ASSAULT. 
L  Summary  jnrisdlction :  what  justices. 
1.  Jurisdiction  of  county  justices  as  to  as- 
saults committed  in  a  liberty. 
A.  was  summoned  before  justices,  under 
Stat  9  G.  4,  0.  81,  ss.  27,  33,  for  an  assault 
He  did  not  appear;  and  the  justices,  upon 
proof  of  service,  heard  the  cose,  and  con- 
▼icted  A. :  the  conviction  was  drawn  in  the 
form  given  in  sect  35 ;  and  by  it  A.  was  ad- 
judged to  fbrfeit  and  pay  21.  10«.,  and  llf. 
td.  for  costs;  and,  in  default  of  immediate 
payment,  to  be  imprisoned  for  six  weeks  un- 
less the  sums  should  be  sooner  paid :  and  the 
conviction  directed  that  the  21.  lOt.  should 
be  paid  to  G.,  one  of  the  overseers  of  the 
parish  within  which  the  offence  was  com- 
mitted, and  the  11*.  M.  to  the  party  ag- 
grieved. And  directiy  thereafter,  no  pay- 
ment being  made,  the  justices,  in  the  absence 
of  A.,  and  without  further  summons,  issued 
a  warrant  of  commitment  for  default  of  pay- 
ment 
Held :  that  the  commitment  was  legal. 
By  charter  of  Ed.  4  the  Crown  granted  to 
the  abbot  and  convent  of  S.  the  right  of 
appointing  their  own  justices,  with  power  of 
oyer  and  terminer  for  all  felonies,  trespasses, 
and  misdemeanours  occurring  within  the 
Liberty  of  S.,  in  the  county  of  H.,  with  a 
non-intromittant  clause;  and  that  they  might 
have  a  gaol,  under  their  own  government^ 
without  interference  by  other  justices  or 
others,  for  felons  and  malefactors  taken 
within  the  Liberty,  till  such  were  delivered 
by  due  course  of  law. 
Admitted :  that  the  power  to  appoint  jus 
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tices  wafl  put  an  end  to  by  stat  27  H.  8,  e. 
24  (a.  d.  lbZb\,  and  that  the  josUcei  created 
for  the  Liberty  under  that  itatnte  by  the 
Crown  had  no  ezolnsire  Jurisdiction  orer 
felonies,  trespasses,  and  mtsdemeanoors. 

Stat.  31  H.  8,  c  13,  gare  the  Crown  the 
franchises  appertaining  to  the  then  disaolTed 
abbeys,  or  those  that  should  thereafter  be 
dissolved,  as  largely  as  the  abbots  ought  to 
have  held  the  same  at  the  time  of  their  com- 
ing  to  the  King's  hands.  Afterwards,  5th 
December,  1539,  the  abbey  of  S.  was  dis- 
BolTcd.  Afterwards,  by  stat  82  H.  8,  e.  20,  it 
was  enacted  that  the  same  liberties,  fran- 
chises, and  Jurisdictions  which  the  late  owners 
had  exercised  within  three  months  before 
the  abbeys  came  to  the  King's  hands  should 
be  reyived  in  the  King's  hands. 

Admitted :  that  these  statutes  did  not  re< 
▼ire,  in  the  justices  appointed  by  the  Crown 
for  the  Liberty,  the  exdusire  Jurisdiction 
given  by  the  charter  of  Ed.  4. 

By  charter  of  9  Ja.  1,  the  Crown  granted 
to  W.  in  fee  all  the  Liberty  of  S.,  and  its 
rights,  as  folly  as  any  abbot  of  the  monas- 
teries, or  as  any  king,  enjoyed  them. 

Admitted :  that  this  did  not  give  to  the 
justices  of  the  Liberty  exclusive  jurisdiction. 

Admitted,  therefore,  and  agreed  to  by  this 
Court:  that  justices  of  the  county,  having 
by  the  terms  of  their  commission  jurisdiction 
as  well  within  liberties  as  without,  might, 
sitting  in  the  county  and  out  of  the  Liberty, 
convict  under  stat  9  G.  4,  c.  31,  s.  27,  for  an 
assault  committed  within  the  Liberty. 

Within  the  Liberty  was  a  house  of  oorreo- 
tion,  supported  exclusively  by  rates  raised  in 
the  Liberty.  The  Liberty  did  not  contribute 
to  the  county  rate.  The  keeper  was  appointed 
by  the  justices  of  the  Liberty.  Quarter  ses- 
sions were  held  within  the  Liberty  at  which 
offences  committed  within  the  Liberty  were 
tried. 

Held:  that  justices  of  the  county  might, 
sitting  out  of  the  Liberty  and  in  the  county, 
commit  a  party  convicted,  under  stat  9  G. 
4,  0.  31,  s.  27,  of  an  assault  done  within  the 
Liberty,  to  the  house  of  correction  of  the 
Liberty. 

Whether,  if  the  offence  had  not  been  com- 
mitted within  the  Liberty,  they  could  have 
done  so  by  virtue  of  stat  27  G.  3,  o.  11, 
^iMsre.     Arnold  v.  ZXmtdale,  680 

2.  Commitment  by  county  Justioes  to  liberty 
prison,  580.    Ante,  1. 

(L  Summary  jurisdiction :  pi^oednre. 
Warrant  of  commitment  issued  in  the  defend- 
ant's absence,  580.    Ante,  L  1. 

ASSBNT. 
by  acting  with  notice,  750.    Carribr,  L 


ASSESSMENT. 
Of  the  land  tax,  694.    Laxd  Tax, 

ASSIGNEE. 
Under  Insolvent  Aets.    Dbbtob,  VUL 

ASSIGNMENT. 
L  Of  debt. 
Foreign  attachment,  605.    LoRDOsr. 

II.  Of  a  patent,  69.    Patut,  IV. 

III.  Of  property. 

When  an  act  of  bankruptcy,  35     BAWiLXurf, 
LI. 

ASSUMPSIT. 
Implied. 
By  oo-oontraeton  to  contribute,  287.    Cob. 
TBXBUTIOV,  L  1. 

ATTACHMENT. 
Foreign  Attachment    Fobbiov  AnAcmaarc 

ATTORNEY. 
I.  Ordinary  scope  of  the  business. 

1.  Not  the  receiving  of  deposits  for  general 
purpose  of  investment 

The  receipt  of  money  by  one  of  a  firm  of 
attorneys  from  a  client,  professedly  on  behalf 
of  the  firm,  for  the  general  purpose  of  invest* 
ing  it,  as  soon  as  he  oan  meet  with  a  good 
security,  is  not  an  act  within  the  scope  of 
the  ordinary  business  of  an  attorney,  eo  as, 
without  Airther  proof  of  authority  from  his 
partners,  to  render  them  liable  to  accoont  for 
the  money  so  deposited ;  such  a  transaetien 
being  part  of  the  business  of  a  scrivener,  and 
attorneys,  as  sueh,  not  necessarily  being  seri- 
veners.  But,  if  money  be  so  deposited  with 
one  partner  for  the  purpose  of  its  being  in- 
vested on  a  partieular  security,  the  other 
partners  are  liable  to  account  for  it,  meh  a 
transaction  coming  within  the  ordinary  bnri- 
ness  of  an  attorney.    ffiMrman  v.  JbAiMoa, 

61 

2.  Receiving  deposit  for  investment  on  par- 
tioolar  seonrity,  61.    Ante,  1. 

IL  Partners. 
Liability  for  deposits  received  by  eopartncr, 
61.    Ante,  I.  1. 

IIL  Warrant  of  attorney.    Warraht  of  Ar- 

TORNKT. 

ATTORNET-GENERAL. 
His  fiat 
How  far  a  matter  of  right,  856.  Chartbs,  I 

ATTORNMENT. 

By  tenant  of  particular  estate,  331.    Lbasx,  i. 
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AUDITOR. 
01  audit  district)  77.    Poor,  It 

AUTHORITY. 
Of  senrants. 

1.  Of  carrier's  lervanta,  822.    Carrier,  II. 

2.  Of  railway  company's  aerrants,  822.   Car- 
RIBR,  II. 

AVOIDANCE. 

By  remaining  nnder  sequestration,  771.    Bcnr- 
FlCf ,  L  1. 

BAIL. 
I.  LetUng  out  on. 

Not  a  complete  liberation,  928.    Coroxer. 
IL  Proceedings  with  reference  to. 

On  sidebar  rule  against  prinoipal,  in  Regina 
Y.  HUU,  176,  180. 

UL  In  criminal  oases  :  costs. 

Bail  not  discharged  by  proof  against  estate 
of  defendant,  176.    Bakkrupt,  III. 


8€e  Carrier. 


BAILEE. 


BANK. 


L  Rigbts  arising  out  of  discount  of  bills. 
Double  capacity  of  endorsers  and  agents  of 

acceptor. 

In  an  action  by  the  customer  of  a  bank 
against  the  bankers,  to  try  their  right  to  debit 
bim  with  a  bill,  it  appeared  that  plaintiff  was 
drawer  of  the  bill,  which  was  accepted,  pay- 
able at  the  bank.  The  plaintiff  discounted 
the  bill  with  the  bank  and  endorsed  it  lo 
them;  they  rediscounted  the  bill  and  en- 
dorsed it  to  the  rediscounter.  On  the  matu- 
rity of  the  bill  it  was  presented  by  the  holder 
at  the  bank  along  with  several  other  bills 
payable  there,  all  of  which  bore  the  bank's 
endorsement.  The  bank  paid  the  amount  of 
the  whole  without  any  indication  of  whether 
they  paid  \&  endorsers  or  as  agents  for  the 
acceptors.  The  account  of  the  acceptor  of 
this  bill  was  at  this  time  overdrawn;  he  ^ 
stopped  payment  on  that  day;  and,  on  the 
next,  iiotice  of  dishonour  was  given  by  the 
bank  to  plaintiffs,  and  they  were  debited  with 
the  amount  It  was  left  to  the  jury^  to  say, 
whether  the  bank  paid  the  bill  on  their  own 
account  as  endorsers,  or  as  agents  of  the 
acceptor.  The  jury  found  that  they  paid  as 
endorsers ;  and  the  bank  had  a  verdict. 

Held :  that  the  question  was  properly  left : 
that  the  bank  had  a  right  to  pay  the  bill  as 
endorsers,  reserving  to  themselves  time  to  in- 
quire whether  they  would  honour  the  bill  or 
not;  that  it  was  a  question  of  fact  whether 
they  intended  to  do  so ;  and  that  there  was 


DO  obligation  on  them  to  inform  the  holders 
in  what  capacity  they  paid.  PoUard  t. 
Oycim,  459 

IL  Obligations  to  customer. 

1.  How  soon  they  are  to  inform  him  that  a 
bill  is  dishonoured,  469.     Ante,  I. 

2.  Right  to  reasonable  time  to  look  into  ac- 
counts, 469.    Ante,  L 

8.  AiT  to  informing  him  in  what  capacity  they 
take  up  a  bUl«  459.    Ante,  I. 

BANKRUPT. 
I.  Act  of  bankruptcy :  assignment  of  property. 

1.  Notwithstanding  pressure,  if  such  as  to 
delay  creditors. 

O.,  a  farmer,  conveyed  all  his  fanning 
stock  and  goods  to  S.  by  bill  of  sale,  by  way 
of  security  for  about  900^.,  with  a  power  of 
sale.  The  property  comprised  in  the  bill  of 
sale  was  of  about  the  value  of  28002. ;  and 
there  was  a  trust  for  Q.  of  the  surplus  of  the 
property  comprehended  in  the  bill  of  sale, 
which  was  the  whole  of  O.'s  property,  with 
the  exeoption  of  two  shares  in  a  joint-stock 
bank,  of  the  value  of  17/.  lOf.  each.  S. 
seised  and  sold  enough  of  the  stock  to  pay 
the  amount  secured.  G.  was  declared  a 
bankrupt,  as  a  banker.  The  bill  of  sale  was 
bonft  fide  given  under  pressure ;  and  the 
trade  of  the  bank  was  not  affected  by  giving 
it  On  trover  by  G.'s  assignees  against  S., 
issues  being  joined  on  pleas  of  Not  guilty 
and  Not  possessed,  and  the  Judge  at  Nisi 
prius  having  ruled  that  these  facU  were  evi- 
dence on  which  the  jury  might  find  a  verdict 
for  the  plaintiff: 

Held,  by  the  Exchequer  Chamber,  on  a  bill 
of  exceptions,  that  the  necessary  consequence 
of  an  assignment  of  what  is  substantially  all 
the  trader's  property  is  to  delay  his  creditors, 
and  that  the  existence  of  a  resulting  trust, 
and  of  a  substantial  surplus,  dols  not  pre- 
vent its  having  that  effect ;  and  that  a  con- 
veyance necessarily  delaying  a  trader's  cre- 
ditors is  an  act  of  bankruptcy,  though  it  has 
not  the  effect  of  stopping  his  trade ;  and  that 
a  transaction,  being  itself  an  act  of  bank- 
ruptcy, is  not  protected,  though  made  with 
a  party  who  has  no  notice  of  the  .circum- 
stances making  it  an  act  of  bankruptcy ;  and 
consequently  that  the  facts  in  this  case  were 
evidence  on  which  the  jury  might  find  for 
the  plaintiffs,  and  the  direction  was  there- 
fore right     Smith  v.  Cannati,  35 

2.  Creditors  delayed  notwithstanding  result- 
ing trust,  35.    Ante,  1. 

3.  Not  necessarily  of  trade  property,  35. 
Ante,  1. 

4.  Not  necessarily  such  as  to  effect  stoppage 
of  trade,  35.    Ante,  1. 

5.  Effect  of  substantial  surplus,  35.    Ante^  1. 
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XL  Trading. 
What  amounts  to  carrying  on  a  tradCi  612. 
Contract,  II.  1. 

III.  Effect  of  proof  aa  an  election. 
CoBte  on  certiorari :  principal  and  soretj. 

An  indictment  for  a  nuisance  was  remored 
into  this  Court  by  certiorari,  at  the  instance 
of  defendant,  who  entered  into  recognisance, 
with  two  manucaptors,  under  stat  5  A  6  W. 
A  M.  c.  11,  s.  2.     Defendant  was  oonricted. 

On  his  being  called  up  for  judgment,  an 
order  was  made  by  consent^  respiting  the 
Judgment  until  a  report  should  be  made^  as 
to  the  nuisance,  by  a  refereCi  and  ordering 
the  costs  to  be  taxed.  The  oosts  were  taxed ; 
but  the  referee  refused  to  undertake  the 
reference.  The  defendant  not  having  on  de- 
mand, paid  the  taxed  oosts,  the  prosecutors 
issued  a  fi.  fa.,  which  proved  unfruitful :  after- 
wards the  defendant  became  bankrupt :  and 
the  prosecutors  proved  the  taxed  amount  of 
oosts  under  the  bankruptcy;  upon  which  a 
dividend  of  2s.  lOd.  was  declared. 

After  this,  defendant  was  called  up  for 
judgment  and  sentenced :  the  prosecutors 
thereupon  took  out  a  side  bar  rale  for  taxa- 
tion ;  and  the  allocatur  was  given  for  a  sum 
including  the  amount  formerly  taxed,  with  a 
■mall  addition  for  the  costs  of  the  last  bring- 
ing up  for  judgment  Defendant  and  his  bail 
not  having  paid  these  costs,  a  motion  was 
made  to  attach  him,  and  to  estreat  the  recog- 
nisances. 

Held  that,  as  against  defendant  the  rale 
must  be  discharged,  the  proof  in  bankraptoy 
having  been  made  for  substantially  the  same 
•um  as  that  in  the  last  allocatur. 

But  that,  as  against  the  bail,  the  facts  sup- 
plied no  answer :  and  the  rule  against  them 
was  made  absolute*    Regina  v.  Hilh,       176 

lY.  Protected  transactions. 
Not  a  boni  fide  conveyance  which  is  itself  an 
act  of  bankruptcy,  35.    Ante,  L  1. 

V.  Delay  of  creditors. 

What  constitutes,  35.    Ante,  L  !• 

VI.  Notice  of  act  of  bankraptcy. 
Whin  not  essential,  35.    Ante,  L  1. 

BAR. 
By  lapse  of  time,  641.    Ldiitatiov,  L  1. 

BABON  AND  FEMB. 
I.  Absence  of  husband. 
i.  Under  sentence  of  transportation,  646. 

Bastard,  L 
2.   Desertion;    settlement   by    estate,    803. 
Poor,  X. 
IL  Bastardy. 
Liability  of  putative  father  notwithstanding 
coverture  of  mother,  546.    Bastard,  L       j 


BASTARD. 
L  The  mother. 
A  married  woman. 

Under  stat  7  A  8  Vict  c.  101,  s.  3,  justices 
may  make  an  order  of  maintenance  on  the 
putative  fkther  of  a  bastard  child  born  of  a 
married  woman,  where  non-access  of  the 
husband  can  be  shown.  And,  in  the  order, 
the  mother  may  be  described  as  a  single 
woman. 

So  held,  in  a  ease  where  the  husband  was 
absent  under  sentence  of  transportation. 

Held  also,  that  the  liabUity  of  the  putative 
father,  under  the  order,  was  not  put  an  end 
to  by  the  husband  and  wife  having  renewed 
cohabitation. 

Where  justices,  under  the  above  cireun- 
stances,  refused  to  issue  a  warrant  of  distress 
for  arrears  of  the  sum  ordered  to  be  paid, 
assigning  as  their  reason  that  the  potative 
father  was  discharged  from  the  order  hj  th« 
husband's  return  and  oohabitation,  the  Covrt 
made  absolute  a  rule  for  ordering  them  to 
issue  the  warrant,  holding  that  this  coold  not 
be  considered  as  a  refusal  made  in  the  exer- 
cise of  the  discretion  of  the  justices.  Begimm, 
V.  Pilkington,  U§ 

IL  Duration  of  liability  of  putative  father. 
Notwithstanding  the  mother's  renewed  co- 
habitation with  her  husband,  546.  Ante,  L 

BENEFICE. 
L  Proceedings  for  non-resideneeu 
I.  Monition:  previous  warning  not  naeea> 
.  sary. 

In  proceedings,  under  stat  1  A  2  Vict  c. 
106,  for  the  sequestration  of  a  benefice  for 
non-residence,  it  is  not  necessary  that  the 
Bishop's  monition,  under  sect  54,  should  be 
preceded  by  a  citation  or  other  warning  ts 
the  incumbent 

Where  the  incumbent,  in  answer  to  tooh 
monition,  sends  a  retura  assigning  an  excuse 
for  non-residence  which  the  Bishop  considcn 
insufficient,  that  is  a  sufficient  hearing  of  the 
incumbent  to  authorise  the  Bishop  to  make 
an  order  upon  the  incumbent  to  retara  into 
residence  within  thirty  days. 

Where  the  incumbent,  being  served  with 
such  order,  sends  to  the  Bishop,  upon  affi- 
davit, an  exense  for  not  obeying  the  order, 
which  the  Bishop  considers  insufficient,  that 
is  a  sufficient  hearing  of  the  inonmhoai  to 
authorise  the  Bishop  to  soqnestratn  the 
benefice  after  the  lapse  of  the  thirty  d^ra. 

Under  sect  58  a  benefice  becomes  Toid  if 
it  remain,  for  the  space  of  a  year,  nndcr 
sequestration  for  non-residence;  the  yesr 
commencing  from  the  date  of  the  deereo  ef 
sequestration;  the  ease  not  falling  wiAin 
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lee*  i20,  whloh  provides  th»t  for  all  pur- 
poses of  the  Act,  axoept  as  therein  otherwise 
provided,  the  year  shall  eommenoe  on  1st 
Jannaary  and  be  reokoned  to  81st  December, 
both  inelnsive.  BartUtt  r,  Kirwood,  771 
2.  What  a  suAeient  hearing  to  groaiid  order 

to  reside,  771.    Ante,  1. 
8.  What  a  sufficient  hearing  to  authorise  se- 
questration, 771.    Ante,  1. 
4.  Avoidance  bj  remaining  under  wquestra- 
tion,  771.    Ante,  I. 
CL  OompQtation  of  time» 
When  from  the  date  of  t]i«  de«reey  771.  Ante, 
LI. 

BILL  OV  EXCEPTIONS. 
Construction,  822.    Cabubb,  IL 

BILL  OF  LADING. 
Beeeipt  and  retention  of,  8M.    YsimoM,  IL  1. 


Page  85. 


BELL  OF  8ALB. 
Bavkbupt,  L  1. 


BILLS  OF  EXCHANGE  AND  PROIUSSORT 
NOTES. 

I.  Aeeeptanoe  or  miking  as  a  aoraty  anly. 
L  What  must  be  shown  in  a  plea  of  time 

given  to  principaL 

To  an  action,  by  the  payee  of  a  joint  and 
Mveral  promissory  note,  against  one  of  the 
makers,  defendant  pleaded  that  be  made  the 
Bote  as  surety  for  the  other  maker  G.,  and 
that  there  had  never  been  any  other  value  or 
•oasideration  for  defendant's  making  the 
note ;  all  which  had  always  been  well  known 
to  plaintiir :  that,  after  the  note  was  due,  and 
Before  the  commencement  of  the  action,  and 
after  payment  had  been  demanded  of  G.,  G. 
«was  indebted  to  plaintiif  in  llOOi,  which  in- 
oladed  the  amount  of  the  note ;  and  plaintiff 
agreed  with  G.,  without  defendant's  leav«,  to 
glVB  tinM  to  G.  fbr  that  debt 

Plaiatiff  traversed  tbe  giving  time;  and 
the  issue  was  found  for  defendant 

Held :  That,  in  the  absence  of  any  allega- 
tion, in  the  plea,  that  plaintifl^  when  he  took 
the  note  from  defendant  agreed  to  receive  it 
ttom  defendant  in  the  charaoter  of  surety 
«Bly,  the  plea  was  bad,  and  plaintiff  was 
•ntitled  to  Judgment  bob  obstante  veredicto. 
And,  ptr  (Wusai,  qumn  whether  or  not  such 
an  allegation  would  have  made  the  plea  good. 

Leave  to  enter  a  soggeetion,  under  stat  15 
Wk  U  Vict  0.  76,  8. 143,  will  not  be  granted 
nnless  the  appUoant  shoirs  by  affidavit  sulfi- 
aient  probable  grouads  for  believing  that  the 
inal  decision  on  the  soggastioa  will  be  in  his 
favour. 

So  held,  where  the  a^BUoatiea  was  to  sup- 

8b 


ply  the  allegation   as  to  which  the  Court 
doubted,  as  above.    Manley  v.  Boycott,      46 

2,  Whether  time  given  to  principal  is  a  good 
defenoe  at  law,  46.    Ante,  L 

It  Material  alteration. 
1.  By  inserting  rate  of  interest 

A  promissory  note  was  made,  payable  six 
monUis  after  date,  ''with  lawful  interest" 
After  it  had  been  signed,  without  the  assent 
of  the  maker,  but  with  the  asieot  of  the 
holder,  there  was  added,  in  the  comer  of  the 
note,  "interest  at  six  per  cent  per  annum." 
Held :  that  this  addition  materially  altered 
the  eontract;  and  that  the  holder  could  not 
recover  on  the  note  against  the  maker. 
Wmrrimgttm  v.  EmHy,  768 

3.  In  what  part  of  the  instrument,  786. 
Ante,  1. 

m.  Stamp. 
Unstamped  inland  bill  sold  as  a  fbreign  bill, 
849.    Post»IV.  L 

IV.  Sale  and  purehase  of  bills. 

1.  Credit  to  whom  given,  89.    Post,  V.  1. 
3.  Where  bill  sold  as  a  foreign  bill  turns  out 

to  be  an  inland  bill  void  for  want  of  stamp. 

An  unstamped  bill  of  exchange,  endorsed 
in  blank,  purporting  to  be  a  foreign  bill,  was 
sold  without  reoourve,  by  the  holder,  who 
was  not  a  party  to  the  bilL  It  proved  to 
have  been  drawn  in  this  oountiy,  and  was 
therefore  unavailable  for  want  of  a  stamp, 
and  could  not  be  enforced  against  the  parties. 
The  vendor  and  purchaser  at  the  time  of  the 
sale  were  both  alike  ignorant  of  this  defect 

Held :  that  the  purchaser  was  entitled  to 
recover  back  the  price  from  the  vendor,  on 
the  ground  that  the  article  sold  as  a  foreign 
bill  did  not  answer  the  description  by  which 
it  was  sold.  Though  it  would  have  been 
otherwise  (the  sale  being  without  any  war- 
ranty, and  -tiiere  being  no  fk'aud)  had  the 
latent  defect  been  one  consistent  with  the 
article  being  a  foreign  bill.  GompertM  v. 
BartUtt,  849 

Z,  Sale  without  recourse,  849.    Ante,  1. 

V.  Holder  for  valne. 

1.  Bin  received  and  held  on  aeoonnt  of  a 
debt  due  from  the  principal  of  the  par^ 
nmittiBg. 

Assumpsit  by  payees  of  a  fbreign  bill 
against  drawers.  Plea:  that  the  bill  was 
sold  by  defendants  to  C.  on  one  foreign  post 
day,  on  the  terms  of  being  paid  according 
(0  usage  on  next  foreign  post  day ;  that  C. 
purchased  the  bill  as  agent  for  H.,  and  re- 
mitted the  bill  to  plaintiffs  as  such  agent,  and 
plaintiib  ree^ved  it  for  collection  for  H.; 
that,  before  the  next  foreign  post  day,  C. 
failed,  and  did  not  pay  the  price;  that  there 
was  no  value  as  between  C.  and  H.,  or  as 
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between  G.  and  plaintiflffl ;  and  that  plaintiffs 
were  holders  without  value.     De  ii\Jari&. 

On  a  ease,  on  which  the  Coort  were  to  draw 
inferences  of  fact,  it  appeared  that  C.  was  a 
London  merchant,  and  plaintiffs  Paria  mer- 
chants,  both  correspondents  of  H.,  an  Ameri- 
can merchant  H.  was  indebted  to  both  C. 
and  plaintiffs.  Plaintiffs  wrote  to  H.  for  a 
remittance.  H.  sent  to  C.  a  bill  on  London, 
for  an  amount  exceeding  H.'s  debt  to  C, 
desiring  him  to  realize  it,  pay  himself  his  own 
account,  and  remit  the  balance  to  plaintiffs. 
C.  realized  the  draft,  credited  H.  with  the 
proceeds,  and  bought  of  defendants,  in  the 
ordinary  course  in  London,  a  bill,  for  the 
amount  of  the  balance  due  to  H.,  which  bill 
was  to  be  drawn  by  defendants  payable  to 
plaintiffs'  order,  to  be  delirered  by  defend- 
ants to  C.  in  London  on  one  fbreign  post  day, 
and  paid  for  to  them  by  C.  on  the  next  The 
bill  in  question  was  drawn,  and  delirered  to 
C,  and  sent  by  him  to  plaintiffs,  who,  by  letter 
to  0.,  acknowledged  the  receipt  on  account 
of  H.,  and  stated  that  they  would  advise  H. 
thereof.  Before  the  next  foreign  post  day, 
after  the  delivery  of  the  bill  to  C,  0.  fidled. 
Defendants  never  received  anything  for  their 
bill :  they  directed  the  drawee  not  to  honour 
it;  and  it  was  dishonoured  acoordlnglj. 
Afterwards  H.  paid  plaintiffs  in  Aill.  The 
action  was  in  the  name  of  plaintiffs  for  H.'s 
benefit 

Held,  that  plaintiffs  were  holders  for  ralae, 
«8  they  held  the  biU  at  the  time  of  its  did- 
honour  on  account  of  the  debt  from  H.  to 
them;  and  that  the  subsequent  assignment 
of  the  equitable  interest  to  H.  did  not  affeot 
plaintiffs'  right  to  sue  at  law. 

Held,  also,  that  H.  had  given  ftdl  valne  for 
the  bill  to  G. :  that,  as  between  H.  and  de- 
fendants, C.  could  not  be  considered  as  agent 
for  H.  in  buying  the  bill ;  and  that  the  credit 
given  by  defendants  for  the  price  of  the  bill 
was  given  to  G.  as  buyer,  and  not  aa  agent 
forH. 

A  merchant,  though  in  one  seme  agent 
for  his  foreign  correspondents,  ia  not  by 
mercantile  usage  entitled  to  pledge  theb 
credit,  as  purchasers,  for  what  he  buys  in  the 
home  market  on  their  aooonnt  PotrUr  t. 
MorrU,  89 

2.  After  payment  by  the  party  on  aoooant  of 

whose  debt  it  was  held,  89.    Ante,  1. 

?L  Insolvent  holder. 
Revesting  in  insolvent  on  discharge  by  de- 
taining creditor. 

Assumpsit  by  endorsee  against  maker  of  a 
promissory  note.  Plea :  That  before  endorse- 
ment, the  endorser,  being  in  actual  custody 
for  debt,  pctfoned  the  Insolvent  Debtors' 
Gourt ;  and  by  a  vesting  order  all  his  property 
was  vested  in  the  assignee.  Replication: 
That,  after  the  appointment  of  the  assignee, 


and  before  the  endorsement  by  the  petitioaer, 
he  was  discharged  from  custody  by  his  detain. 
ing  creditor,  without  any  adjudication  by  the 
Court  Demurrer.  Held  that,  on  the  peti- 
tioner  being  so  discharged  from  actual 
custody,  the  property  in  the  note  revested 
in  him  under  stat  14  2  Vict  e.  110;  and 
consequently  that  the  replication  was  good. 
Orange  Y.  Triekett,  395 

But  see  406.    Dkbtob,  IL  L 

VII.  EndorMr.     . 
Banker,  who  is  also  agent  for  aoeeptor,  to 
pay  the  bill,  i59.    Bahk,  L 

YIII.  Payment :  in  what  capacity. 
By  banker  who  is  both  endorser,  and  tlie  per> 
son  at  whose  house  the  bill  is  made  pay* 
able,  459.    Bark,  L 

IX.  Pleading. 

1.  Plea  of  time  given  to  principal,  ifi.  Ante^ 
L  1. 

2.  Plea,  insolvency  of  endoreer :  replieatieay 
discharge  by  detaining  ereditor,  395. 
Ante,  VL 

BISHOP^ 
Proeeedings  by  to  compel  reaidence. 
What  notice  and  hearing  luflioienty  771.  Bb- 
MFICK,  1. 1. 

BOKA  FIDES. 

Bonft  fide  belief  of  officer  that  he  ia  aetiBg  in 
execution  of  statntoiy  powers. 

An  inspector  of  weights  and  meaaurea. 
under  stat  5  A  0  W.  4,  a  63,  a.  28,  dalj 
entered  a  shop  to  examine  weighta,  meaancsy 
and  weighing  machinea.  He  seised  and 
carried  away  as  forfeited  a  pair  of  acalea,  and 
detained  them  after  being  requested  to  give 
them  up.  The  owner  sued  in  the  eooaty 
court :  when  the  jury  found  that  the  aoalee 
were  in  fact  ni^nst ;  that  they  were  a  weigk- 
ing  machine,  and  not  a  weight  or  meaawe ; 
and  that  the  defendant  bon&  fide  believed 
that  he  was  acting  in  pursuance  of  the  Aet 
Under  the  direction  of  the  judge,  the  jmj 
found  for  the  plaintiff.  On  appeal  on  a  case 
stating  these  facta. 

Held:  that,  under  stat  5  A  6W.4»o.€S» 
a.  28,  weighing  machinea  are  not  forfeiled 
though  unjust,  although  weighta  and  measoras 
are:  and,  conaeqnently,  that  the  defisndant 
waa  not  anthoriaed  by  that  Aet  to  aeiae  tbo 
aoalea. 

Held  alao :  that  atai  546W.  4,ei63,aB. 
89,  40,  givea  only  privilegea  in  pleadmg,  and 
powera  of  tendering  amende  to  defendsMi 
aued  for  thinga  bon&  fide  done  in  puraaanM 
of  the  Aot,  but  not  anthoriaed  by  it ;  and  thai 
it  doea  not  make  bona  fldea  in  itaelf  a  is- 
fenoe.    And,  conaeqnently,  that  tiie  < 
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of  the  Judge  of  the  countj  court  was  right 
TJumat  T.  Steph9n9on,  108 

BOND 
£.'  Set  off. 

1.  To  what  bondfl  it  cannot  be  pleaded. 
Count  on  a  bond  for  100/.,  oonditioned  to 

indemnify  plaintiff  against  certain  actions  : 
breach,  that  plaintiff  was  sued  on  one  of  them, 
and  obliged  to  pay  9/.  lOf.  bd.,  and  was  not 
indemnified.  Plea:  Bet-off  of  an  amount 
arerred  to  be  equal  to  plaintiff's  claim ;  but 
the  plea  did  not  show  what  amount  was  due 
on  the  bond.    Demurrer. 

Held :  that  set-off  could  not  be  pleaded  to 
a  bond  conditioned  for  indemnity :  and  that  a 
plea  of  set-off  to  a  bond,  under  stat  8  Q.  2,  c. 
24,  s.  6,  is  not  good,  unless  it  shows  what 
amount  is  justly  due  on  Ibe  bond :  and  that 
for  both  reasons  the  plea  was  bad.  Attwooll 
T.  AttwHtll,  23 

2.  When  the  plea  must  show  amount  Justly 
due,  23.    Ante,  1. 

IL  To  secure  payment  of  interest. 
When  it  dees  not  require  enrolment  aa  the 
grant  of  an  annuity,  874.    Awwum,  X. 

III.  Assignment  ofL 
Effect  as  regards  foreign  attachment,  805, 
825.    LoKDOK. 

BOROUGH. 
L  Parliamentary,  182.    Parlxaxbht. 
IL  HunicipaL    Muxxoipal  Corporatxoxb. 

BRBACH. 
Of  contract 

1.  Malicious  procurement  of,  218.    Acnoir, 
L2. 

2.  Before  time  for  performance,  878.    Coir- 

TBACT,  rV.  1. 

BRIDGE. 
Railway  bridges,  488.    HAifDAinTs,  IL 

BUBBLE  COMPANY. 
Bee  page  478.    AcnoN,  L  I. 

BUSINBSS. 

I.  What  extent  of  transactions  amounts  to  the 
carrying  on  of  a  business  at  a  plaee,  512. 
CoirrBACT,  II.  1. 

IL  Declarations  in  the  ooune  of,  088.  Eti- 
DBHOE,  y. 

CANCELLATION. 
Of  charter,  858.    Crartbr,  I. 

CAPIAS  AD  SATISFACIENDUM. 
Pee  Kxbcution,  IV. 


CAPITAL. 

False    certificate  as  to  paid-up  capital,  858. 
Charter,  I. 

CAPTAIN. 
Of  merchant  ships,  801.    Shipping,  III.  1. 

CARGO. 
Sale  ot,  838.    VximoRS,  I. 

CARRIER. 
I.  Evidence  of  special  contract 
Consignment  after  receipt  of  special  notice. 

Action  against  a  railway  company  for  not 
duly  carrying  fish,  from  S.  to  M.,  averred  to 
be  reeeiyed  by  the  defendants  at  S.  to  bo 
carried  as  common  oarriers  to  M.  Pleas :  2. 
That  defendants  did  not  receive  the  fish  as 
common  carriers :  3.  That  defendants  received 
the  fish  on  certain  terms  set  out  in  the  plea. 
Issues  thereon. 

At  the  trial,  there  was  evidence  that  de- 
fendants printed  many  notices,  declaring  that 
they  would  not  carry  fish  except  on  terms 
relieving  them  from  all  liability,  and  declar- 
ing also  that  none  of  their  servants  had 
power  to  vary  Jthose  terms  ,*  that  a  parcel  of 
these  notices  were  sent  to  S.,  and  served  on 
the  fish  merchants  there,  including  plaintiff: 
that  they  generally  threw  down  the  notices ; 
and  that  plaintiff  told  the  defendants'  station 
master  at  S.  that  they  were  not  of  any  use ; 
after  which,  the  fish  were  sent  by  plaintiff 
by  defendants'  railway,  and  were  not  duly 
carried.  The  learned  Judge  advised  the 
juiy,  if  they  were  satisfied  that  plaintiff  was 
served  with  the  notice,  to  infer,  as  a  fact,  that 
he  sent  the  fish  on  a  special  contract  embody- 
ing the  terms  contained  in  it,  unless  plaintiff, 
before  he  sent  the  fish,  unambiguously  dis- 
sented from  the  terms,  and  the  defendants 
acquiesced  in  his  dissent  Verdict  for  de- 
fendant on  the  two  issues  above  mentioned. 

Held:  that  the  direction  was,  under  the 
circumstances,  right:  that  stat  11  G.  4  A  1 
W.  4,  c.  88,  s.  4,  is  confined  to  public  notices  ^ 
and  that  the  Jury  might  rightiy  infer,  from 
plaintiff  having  special  notice  that  the  fish 
would  not  be  taken  except  on  certain  terms  and 
that  no  one  had  power  to  vary  the  terms,  and 
from  his  aflerwu^s  persisting  in  sending  his 
fish,  that  he  assented  to  a  special  contract  to 
carry  on  these  terms;  and  the  defendants 
were  in  that  case  protected  by  his  special 
contract,  under  sect  8.  Walker  v*  York 
and  North  Midland  Railway  Company^  750 
IL  Duty  to  have  proper  servants. 

To  have  snflieient  servants  to  meet  ordinary 

exigences. 

Trover,  for  quicks  and  plants,  against  a 
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RaUway  Company.  Plea :  Not  gnilty.  On 
the  trial  the  Judge  raled  that  there  waa 
•nffioient  evidence  of  a  convenion  by  de- 
fendants. To  this  mling  defendants  ex- 
cepted. Verdict  for  plaintiffs.  The  bill  of 
,  exceptions  set  forth  the  whole  evidence.  By 
this  it  appeared  that  plaintiff  was  a  ooatracfcor 
planting  hedges  for  defendants,  at  one  of 
their  stations,  and  was  owner  of  live  thorn 
plants  which  had  been,  by  leave  of  F.,  who 
was  called  in  the  bill  of  exceptions  the 
general  superintendent  of  the  Company, 
placed  in  a  piece  of  ground  belonging  to  de- 
fendants and  close  to  the  station.  Plaintiff 
demanded  these  thorns  fh>m  the  station 
master,  and  was  referred  to  P. ;  and  F.,  pro- 
fessing to  act  for  defendants,  refused  to  let 
the  plaintiff  remove  them.  It  did  not  appear 
distinctly,  when  or  under  what  eireumstanoes 
the  thorns  were  brought  to  the  station.  The 
majority  of  the  Judges  in  the  Court  of 
Bxchequer  Chamber  ( Jervis,  C.  J.,  Pollock, 
C.  B.,  Alderson,  B.,  Maule,  J.,  Piatt,  B., 
Williams,  J.,  and  Talfourd,  J.)  eonstmed  the 
bill  of  exceptions  as  meaning  that  the  thorns 
had  been  carried  as  merehandise  on  the 
line,  and  left  in  the  ground  of  the  defend- 
ants with  their  roots  eovered  as  a  mode  of 
warehousing  them  for  a  reasonable  time  in 
aneh  a  manner  that  they  might  remain  alive. 
Parke,  B.,  construed  the  bill  of  exceptions  as, 
at  most,  showing  evideaee  that  the  thorns 
had  once  been  carried  on  the  line,  and  had 
afterwards  been  left  in  defendants'  ground 
for  an  indefinite  time,  for  the  oonvenienee  of 
the  plaintiff  as  oontraoter,  and  not  as  an  inci- 
dent to  the  carriage.  Martin,  B.,  doubting 
whether,  on  the  true  oonstmotien,  the  ration 
of  earner  and  customer  ever  exieted  at  all 
with  respect  to  these  thorns. 

Held  by  all  the  Judges :  that  it  is  the  duty 
of  a  company,  carrying  en  trade,  to  have  on 
the  spot  an  officer  with  aatherity  to  do  for 
the  company  all  that,  ui  the  ordinary  exi- 
gencies of  their  business,  might  require  to 
be  done  promptly:  that,  in  this  tespeot,  there 
Is  no  difference  between  an  ordinary  part- 
nership and  a  corporation  t  that  there  was 
■nffioient  evidence  that  F.  had  anthori^  to 
this  extent  from  the  defendants,  and  that  it 
was  not  necessary  to  show  any  authority 
under  seal.  Held  also,  by  all  the  Judges, 
that  to  give  up,  or  roftise  to  give  up,  on 
demand,  goods  left  with  the  defendants  in 
the  course  of  their  trade  as  carriers,  was  an 
act  within  the  scope  of  snoh  authority ;  and 
that,  on  the  eonstruotion  put  on  the  bill  of 
exceptions  by  the  miO<>i^  ^^  ^*  Judges, 
these  thorns  were  so  left,  and  therefore  there 
was  evidence  of  a  conversion  by  defendants. 

Parke,  B.,  was  of  opinion  that  the  implied 
■nthorlty  of  such  an  officer  is  strictly  confined 


to  acts  within  the  scope  of  the  Company'i 
ordinary  business,  and  that  there  was  no  evi- 
dence that  F.  had  a  more  exteneive  pow^ : 
that  goods  warehoused  for  a  short  time,  as  a 
custody  ancillary  to  their  carriage,  would 
have  been  in  the  possession  of  the  Company 
in  the  course  of  their  ordinary  trade ;  and  to 
refuse  to  deliver  those  was  within  the  scope 
of  F.'s  authority :  but  that  it  was  beyond  the 
primft  &cie  authority  of  F.  to  allow  the  thorns 
to  be  planted  for  an  indefinite  time  for  plain- ^ 
ttlTs  convenience.  Parke,  B.,  therefore 
doubted  whether  a  refusal  to  deliver  up 
goods  so  left  was  within  the  scope  of  F.'s 
authority,  or  would  make  defendants  liable : 
and  therefore  he  did  not  concur  in  holding 
the  direction  right,  not  being  satisfied  that 
evidence  had  been  given  upon  which  a  jury 
could  find  for  plaintiffs. 

Per  Haule,  J.— The  goods  having  been 
once  in  defendants'  possession,  it  lay  withm 
the  scope  of  F.'s  authority  to  deliver  them 
up,  whether,  in  allowing  them  to  be  planted, 
he  exceeded  his  power  or  noL  And,  farther, 
that  it  was  not  beyond  the  primfifaeie  power 
of  F.  to  grant  any  reaeonaUe  aeeontmodaCioa 
to  customers ;  and  to  allow  plaintiff  to  store 
his  quicks  in  the  Company's  ground  tyi 
wanted  was  not  primi  fade  an  unreasonable 
accommodation. 

Judgment  affirmed.  OiUa  v.  Taf  Vale 
Bailioay  Compau^,  822 

ni.  Authority  of  servants. 

1.  Of  servants  of  incorporated  company, 
without  authori^  under  seal,  822.  Ante, 
II. 

2.  To  give  up  or  refuse  to  give  up  goods  car- 
ried, 822.    Ante,  II. 

S.  To  grant  reasonable  accommodation  in 
storing  goods  carried,  822.    Ante,  IL 

rv.  Acts  within  general  scope  of  business. 

1.  Warehousing  anoillaiy  to  carriage,  822. 
Ante,  IL 

2.  Reasonable  accommodation  according  ts 
the  nature  of  the  goods,  822.    Ante,  IL 

V.  Delivery  to. 

1.  Delivery  of  goods  te^  354.  Vbsikmi^ 
ILL 

2.  Delivery  of  Mil  of  indlog  to,  364.    Vn- 

OOBS,  IL  1. 

TL  Notice  by. 
Distinction  between  public  notices  and  spe- 
cial notices,  750.    Ante,  I. 

VIL  Transactions  in  particular  instances. 
Carriage  and  storing  of  plants,  822.    Ante, 
IL 
VIII.  Evidence. 
Of  carriage  and  reasonable  warehousing,  sr 
merely  of  carriage,  or  falling  short  of  tkt 
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relation    of  carrier   and    cnstomer,    822. 
Ante,  IL 

CASB. 

Action  on  the  case.    Tobt. 

CAUSB. 

Of  action.    See  ActioKi  II.       , 

CERTIPICATB. 
L  Ofcharaoter. 
Doea  not  pan  to  assignees,  700.    Dsbtor> 
VI.  1. 

IL  False  certificate  as  to  paid-up  capital,  856. 
Chartbb,  L 

III.  Of  approral  of  engines  to  be  used  on  an- 
other party's  railway,  793.    Dmtriss,  IL 

IV.  Of  onsiom  by  reoorder,  ttb,    Lokdoii. 

CERTIORARL 
L  Costa  on  removal  of  indictment 
1.  Defendant  discharged  by  proof  n&der  his 

bankruptcy,  170.    Bankrupt,  III. 
S.  Bail  not  discharged  by  proof  under  prin- 
cipal's bankruptcy,  176.    Bakkrupt,  IIL 
IL  In  particular  instances. 
To  mayor,  Ac,  to  certify  a  custom  by  their 
reooider,  605,  627.    LojrDoir. 

CHAMBBRS. 
Judge  at     See  Judob. 

CHARTBR. 
L  Qrant 
Whether  the  Crown  can  attach  a  condition 
precedent  to  forfeiture  for  breach  of  condi- 
tion. 

A  charter,  incorporating  a  trading  oompany, 
directed,  amongst  other  things,  that  the  Cor- 
poration should  not  begin  business  until  it 
had  been  eortifled  to  the  President  of  the 
Board  of  Trade,  by  at  least  three  of  the  Di- 
reetora,  that  at  least  one  half  of  the  capital 
had  been  subscribed  for,  and  at  least  60,000^ 
paid  up.  The  charter  eontaiDed  a  proriso 
that,  in  case  the  Corporation  should  not 
eomply  with  any  "the  directions  and  con- 
ditions  in  Our  said  letters  patent  contained, 
it  should  be  kwful  for  the  Queen,"  *'  by  any 
writing  under  the  great  seal  or  under  the 
sign  manual,"  ''to  reroke  and  make  void" 
the  charter,  "  either  absolutely,  or  under  such 
terms  and  conditions  as"  the  Queen  should 
think  fit  In  soi.  fa.  at  the  relation  of  a  pri- 
'VBte  prosecutor,  it  was  snggeeted,  amongst 
other  things,  that,  before  the  Corporation 
began  business,  a  certificate  was  given  by  the 
Directors  to  the  President  of  the  Board  of 
Trade  that  50,000{.  had  been  paid  up,  which 
VOL.  n.— 77 


certificate  was  fslse  in  fact  to  the  Directors' 
knowledge ;  and,  on  a  traverse  of  this,  the 
rerdict  passed  for  the  Crown.  Judgment 
qudd  cnneelletur  having  hctn  entered  in  the 
Q.  B.,  and  error  brought  in  the  Exch.  Ch.: 

Held,  by  Jervis,  €.  J.,  Pollock,  C.  B.,  Cress- 
well,  Williams  and  Talfourd,  Js.,  and  Piatt 
and  Martin,  Bs.,  that  the  Judf^ent  was  cor- 
reet    Parke,  B.,  dissentiente. 

All  the  Judges  agreed  that  for  an  abuse  of 
the  franchise  by  matter  dehors  the  conditions 
the  aei.  fa.  would  lie :  and  that,  unless  the 
jraoTiao  had  the  effeet  of  controlling  the  oon- 
ditions,  the  sci.  fa.  would  also  lie  for  the 
breaeh  of  express  conditions  ,*  and  that  the 
fiat  of  the  Attomey^Qeneral  for  a  sci.  fa.  to 
repeal  a  charter  for  abuse,  or  for  breach  of  a 
condition  express,  or  implied,  was  as  of  right 
to  every  subject  grieved,  though  not  as  of 
course  to  any  subject  asking  for  it..    Bat 

Parke,  B.,  held  1st :  that  the  giving  of  a 
false  certificate  was  a  breach  of  the  express 
conditions  in  the  charter  only,  and  not  an 
independent  abuse  by  matter  dehors  these 
conditions ;  Jervis,  C.  J.,  Cresswell,  J.,  and 
Martin,  B.,  holding  the  contrary ;  the  other 
Judges  not  expressing  their  opinions  on  this 
point 

Parke,  B.,  held  2dly :  that  the  true  con- 
struction of  this  charter,  including  the  pro- 
riso, was  to  show  an  intention  on  the  part 
of  the  Crown  to  make  a  writing  under  the 
great  seal  or  sign  manual  a  condition  prece- 
dent to  the  forfeiture  of  the  charter  for 
breaeh  of  any  express  condition ;  Martin,  B., 
inclining  to  agree  in  this  ;  Jervis,  C.  J.,  Pol- 
lock, C.  B.,  Cresswell,  J.,  Piatt,  B.,  Williams,. 
J.,  and  Talfourd,  J.,  holding  that  such  an  in- 
tention did  not  appear. 

Parke,  B.,  held  8dly:  and  temhU  per 
Martin,  B.:  that  it  was  competent  for  the 
Crown,  by  apt  words  in  a  oharter,  to  attach 
aneh  a  condition  precedent  to  the  forfeiture 
of  a  franchise  for  breaeh  of  express  condition. 
Jervis,  C.  J.,  Pollock,  C.  B.,  and  Cresswell,  J., 
dubitantibus,  at  least  where  the  condition 
affects  the  intereats  of  other  aubjects.  Eattern 
Arekipelago  Oon^any  T.  Tk9  Queen,  85^ 

IL  Construction  of. 
1.  Grant  of  dues  in  general  terms  followed 

by  special  regulations   as   to   particular 

classes. 

A  charter,  of  3  Ja.  2,  granted  to  the  Cor- 
poraUon  of  the  Master,  Pilots,  and  Seamen 
of  Newcastle  upon  Tyne  primage  (described 
in  the  charter  as  an  ancient  duty)  upon  goods 
brought  by  ship  into  the  Tyne,  or  any  of  the 
creeks  of  Newcastle,  of  which  Sunderland 
was  one,  to  be  rated  and  accounted  "  in  man. 
ner  and  form  following:  that  is  to  say," 
aliens  and  strangers  bom,  and  all  other  per- 
sons arriying  with  ships  in  Newcastle  within 
any  of  the  creeks  and  not  belonging  Ut  the 
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flame,  to  pay  before  they  departed  with  their 
ihipa ;  and  every  free  merchant  and  inhabit- 
ant of  Newcastle,  arriying  in  the  Tyne  with  a 
ship,  within  ten  days  after  landing  the  gooda. 
The  charter  also  granted  to  the  Corporation 
all  other  perquisitos,  ancient  duties  and  pro- 
fits which  they  had  theretofore  lawfully  had 
and  enjoyed;  and  also  prorided  that  the 
sums  granted  by  the  charter  should  be  in 
lieu  of  all  other  duties  theretofore  receired. 

Held :  1.  That  the  charter  was  not  inoon- 
sistent  with  the  claim  of  primage  in  respect 
of  goods  imported  into  Sunderland  by  mer- 
chants resident  there. 

2.  That  evidence  of  usage  was  admissible 
in  support  of  the  claim.  Bradley  y.  Pilotw 
of  NeweattUf  427 

2.  How  far  explained  by  usage,  427.  Ante, 
1.    428  n.     Poflt,V.  1. 

3.  What  is  an  ancient  charter,  427.  Ante,  1. 
428  n.    Post,  V.  1. 

4.  Of  proviso  reserving  powers  of  revocation, 
856.     Ante,  I. 

in.  Conditions. 

1.  Cancellation  on  scire  facias  for  breach  of 
express  oonditions,  856.     Ante,  I. 

2.  Effect  of  prsriso  reserving  power  to  re- 
voke on  breach  of  condition,  856.    Ante,  L 

3.  Breach  by  giving  false  certificate  as  to 
paid-up  capital,  856.    Ante,  I. 

IV.  Scire  facias  to  repeaL 

1.  For  matter  dehors  the  conditions  and  for 
breach  of  express  conditions,  856.  Ante,  I. 

'2.  Fiat  of  attorney-general,  how  far  a  matter 
of  right,  856.    Ante,  I. 

V,  Evidence. 

1.  Usage  under  ancient  charters. 

Ancient  charters,  if  ambiguous,  are  to  be 
explained  by  the  usage  under  them ;  and  the 
jury,  in  that  case,  may  interpret  the  charter 
by  the  usage. 

As  in  the  instance  of  a  charter  of  3  Ja.  2, 
upon  the  issue  of  which  a  question  was  raised 
in  -1851 :  when  it  was  disputed  whether  the 
charter  j»enBitted  primage  to  be  token  of  all 
ships  entering  Sunderland  (a  creek  of  New- 
castle-upon  Tyne),  or  exempted  ships  belong- 
ing to  merchante  of  Sunderland.  Pilott  of 
Newcattle  v.  Bradley,  428,  n. 

2.  See  also  427.    Ante,  II.  1. 

CHILD. 
Removal,  803.    Poor,  X. 

CHURCH. 
Usual  hours  of  afternoon  service,  447.    LfW- 

KBBPEB. 


CITY. 
See  Mt7inciPAL  Corpobations. 

CLAIM. 
By  patentee  in  his  specification,  956.    Patbst, 
LI. 

CLERGY. 
Proceedings  for  non-residence,  771.  Bejikficr; 
L  1. 

CLERK. 
Parish  clerk. 

The  office  of  parish  clerk  is  a  heredita- 
ment within  the  meaning  of  the  word  as  used 
in  Stat  9  4  10  Vict  c.  95.  s.  58;  and  the 
county  court  has  not  jurisdiction  to  try  a 
plaint  in  which  title  to  that  office  eosiaa  in 
question.     StepKeneon  v.  Eaine,  744 

COAL. 

Coasting   vessel   carrying,    382.      Rahsoatb 
Harbour. 

COAL  MINE. 
Page  132.    Mihb,  L  1. 


Page  382. 


COASTING  VESSEL. 
Ramsgatb  Harbour. 


CITATION. 
Bee  page  771.    Bbnbficx,  I.  1. 


CO-CONTRACTOR. 
L  LiabiUties  of. 

To  contribution,  287.    Coktribution,  L  1. 
n.  Death  of. 
Effect  of  as  regards  liabilities  inter  m»  367. 
CoRTRiBunoN,  L  1. 

III.  Nature  of  interest 
When  not  that  of  partners,  287.    CoBiBsr- 
noir,  L  1. 

COLLUSION. 
In  cases  of  illegal  arrest,  717.    Arrbbt,  I.  L 

COMMISSIONERS. 
Of  land  tax,  694^    LAin>  Tax. 

COMMITMENT. 
L  Generally. 

1.  Intendment  in  construing,  521.    Couanr 
Court,  IX.  2. 

2.  Nature  of,  civil  or  criminal,  717.   Absbst^ 
LI. 

n.  In  the  nature  of  a  conviction. 

1.  When  it  need  not  set  out  Uie  evideBcei 
952.     Mastbr  and  Sertaft,  VL  1. 

2.  When  it  does  not  show  an  offence  withis 
the  act,  952.   Master  akd  Sbbvast,  VL  I. 

III.  For  small  offences  under  stat  27  G.  S,  c 
11,  580.    Assault,  1. 1. 

IV.  Under  warrant  from  county  court,  271, 53L 
CouirrT  Court,  IX.  6. 


COMMUNICATION. 


CONSTRUCTION.       1005 


COMMUNICATION. 

On  which  a  party  if  entitled  to  act,  818.  Con- 
tract, IV.  1. 

COMPANY. 

I.  Charter,  856.    Charter,  L 

II.  Capital. 

Repeal  of  charter  for  giring  false  oertifioate, 
856.    Charter,  I. 
UL  Prorieional  eommittee. 

1.  Liability  to   oontribation  inter  ee,  287. 
Cortribution,  L  1. 

2.  Liability  of  repreaentatiTee,  287.    Cohtri- 
butior,  L  I. 

8.  A  provisional  eommittee  is  not  a  partner- 
ship, 287.     CONTRIBUTIOH,  L  L 

IT.  Officers  and  serranta. 

1.  Duty  of  oompany  to  provide,  822.    Car- 
BIBR,  IL 

2.  Powers  withonl  authority  under  seal,  822. 
Carrier,  II. 

y.  Babble  company,  476.    AonoR,  1. 1. 

CONDITION. 
L  Generally. 
Distinction  between  a  condition  and  matter 
merely  directory,  809.     Poor,  VIIL  1. 
856.    Charter,  L 

IL  Implied. 

That  the  franchise  granted  shall  not  be  mis- 
used or  abased,  856.    Charter,  L 

IIL  Of  charter. 

1.  Repeal  for  breach :  Cslse  eertiileate  as  to 
paid-ap  capital,  856.    Charter,  L 

2.  Conditions  preoedent  to  forfeltare,  856. 
Charter,  I. 

rV.  Of  recognisance  on  discharge  of  prisoner 
pending  error  in  criminal  cases,  129.  Er- 
ror, L  1. 

CONDUCT. 
L  Nature  oil 

Mere  inaction,  864.    VBimoRfl,  IL  1. 
n.  Estoppel  by. 

False  representations,  1.    Debtor,  IY. 

CONSENT. 

L  Of  apprentice  shown  by  his  signature,  809. 
Poor,  IX.  1. 

II.  Of  parents  and  other  parties,  when  pre- 
sumed, 809.    Poor,  IX.  1. 

IIL  By  acting  with  notice,  750.    Carrier,  I. 

CONSIDERATION. 
I.  Oenerally. 
1.  Money  or  money's  worth,  874.    Amhuxtt, 
LL 


2.  Effect  of  warrant  of  printy,  476.  Actior, 
LI. 

IL  Dlegality. 
CoTenant  in  consideration  of  a  past  illegal 
transaction,  118.    Coteiiamt,  I. 

m.  Implication. 
Implied  promise  by  master  to  proTide  em- 
ployment»  857.     Master  and  Sertart, 
LI. 

IY.  Failure. 
Recovery  of  price  by  purchaser  of  unstamped 
inland  biU  as  and  for  a  foreign  biU,  849. 
Bills,  IY.  I. 

Y.  Particular  instances. 

1.  For  annual  payment  of  interest,  374.   Ar- 

RDITT,  I.  1. 

2.  "Pecuniary  consideration  or  money's 
worth,"  374,  881.    AmiurrT,  1. 1. 

3.  Money  received  in  order  to  be  paid  over 
on  account  of  a  debt  due  from  the  rarty 
remitting  it,  89.    Bills,  Y.  1. 

CONSTRUCTION. 
I.  Oeneral  principles. 

1.  Effect  of  usage,  427,  428  n.  Charter,  IL 
1,  Y.  I. 

2.  Distinction  between  affirmative  and  nega- 
tive words  as  to  the  taking  away  of  rights, 

,  856,  887.    Charter,  L 

IL  OfsUtutes. 

1.  Exercise  of  powers  imperative,  210.  Costs, 

n.2. 

2.  Effect  given  to  exceptions  in  construing 
the  words  conferring  the  power,  210. 
Costs,  IL  2. 

8.  By  implication,  395.  Bills,  YL  406. 
Debtor,  IL  I. 

4.  Rejection  of  inconsistent  provision,  406. 
Debtor,  II.  1. 

5.  According  to  meaning  of  terms  when  act 
passed,  447.     Irkkreper. 

6.  According  to  grammatical  construction 
giving  effect  to  all  the  words,  452.  Justice 
OF  THR  Peace,  L 

7.  Not  so  as  to  repeal  what  seems  absurd  or 
unjust,  452.    Justice  of  the  Peace,  L 

8.  Effect  of  general  words  imposing  a  duty 
in  extinguishing  previous  exemptions,  492, 
500,  504.    PuBuo  Health  Act. 

9.  To  effectuate  intention,  564.  Distress, 
IIL 

10.  Restricted  by  reference  to  preceding  sta- 
tute, 580,  603.    Assault,  L  I. 

11.  Construction  of  an  alternative  provision 
as  to  jurisdiotion,  669.  Courtt  Court, 
IY. 

12.  Inaccurate  reference  to  an  intended  act  in 
pari  materii,  694,  714.    Lard  Tat. 
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13.  Rcj^rd  had  to  lovgoMfe,  004, 71^  Lahd 
Tax. 

14.  Regard  had  to  public  oonyenienoa,  604, 
716.     Lard  Tax. 

III.  Of  particular  iiutrameiiti. 

1.  Conatmction  of  Willi.    Dbtibb.    Will. 

8.  Constmction  of  oharften.    Cbabtbb. 

8.  Conatmctioii  of  innkeepen*  Rccnie.    Imi- 

KBBPER. 

4.  Constmction  of  ancient  docnmcDte. 
What  is  an  andcnt  charter,  427,  428  n. 

Chabtbr,  IL  1,  V.  1. 

5.  Conatraction  of  contracts.    Oohtbact. 

6.  ConatracUon  of  UUi  of  azoeplioni^  822. 
Carribr,  IL 

7.  Conatmction  of  notice  ef  action,  015. 
Aonox,  VIIL  1. 

8.  Conatmction  of  speeiSoations,  058.  Pa- 
TIHT,  I.  1. 

IV.  Of  particular  words  and  phrases. 

1.  "Afternoon   divine   seryioe,"  447.    Inr- 

KKKPKR. 

2.  "At  which  Ume  such  tenancj  ahaU  be 
deemed  to  have  determined,"  641.  Lzxi- 
TATIOH,  L  1. 

3.  "Merely  by  reason  of  having  made  an 
entry  thereon,"  641.    Livitatiox,  L  1. 

4.  "  Proper  facilities  and  conrenience  for  the 
oonyeyanoe  and  accommodation  of  pas- 
sengers," 530.    Railway,  IH  1. 

5.  "Carrying  on  business"  at  a  place,  512. 

COKTRACT,  IL  1. 

6.  "  In  and  about  his  procuring  his  discharge 
from  the  said  custody,"  028.    Ooroiter. 

7.  "For  default  of  aU   such   issue,"  070. 

BSTATB,  L 

8.  "Die  without  issue  of  their  bodies"  27. 
Dbtisb,  L 

0.  "In  execution  of  this  aet»"  108.    Boha 

FtDBS. 

10.  "  Rxpenses  incurred,"  182.    Paruambxt. 

11.  "I  do  not  hesitoto  to  guaranty,"  476. 
Action,  L  1. 

12.  Derise  to  A.  and  his  heirs,  27.  Dbtis%  L 
18.  "  In  manner  herelBbefore  described,"  60. 

Patekt,  IV. 
14  <'  Immediately,"  680,  601.   AaSAVLf,  L  1. 

15.  "  May,"  210.    Cosn,  H.  2. 

16.  "PeonniaTy  eonsMaratiim  or  money's 
worth,"  374.    Anituitt,  L  1. 

17.  "Offender,"  717.    ARRBBt,  L  1. 

18.  "In  pursuance  Of  this  act,"  108.  Bona 
Fidbs. 

10.  « Liable  to  a  Uke  penalty,"  108.    Bona 

Fides. 
20.  "By  the  act  of  the  preeent  session  of  Par- 

Uament,"  604»  714.    Land  Tax. 


21.  "Kind  of  property,"  492.  Pfblic  Heai.i» 
Act. 

22.  "  Without  assigning  any  sufficient  reason,* 
052.    Mabtrr  and  Sbrvant,  VL  1. 

23.  "  Rescind,"  678,  685.    Contract,  IV.  1. 

24.  "Reserred,  due,  or  made  payable,"  $64^ 

DiSTRBSS,  ILL 

25.  "  Single  woman,"  546.    Bastard,  I. 

26.  "  That  is  to  say,"  427,  428  n.    CHARmt, 
IL  1,  V.  I. 

27.  "  Where  the  value,"  "or  tiie  rent"  did  not 
exceed  50^,  660.    Oovntt  Court,  IV. 

28.  "Continue  for  the  space  of  one  wbole 
year,"  771,  786.    Bbbbticb,  L  1. 

OONTMMPT. 

L  Generally. 
When  not  purged  by  payment  to  the  pasty, 
271.    ComiTT  CotTBT,  IX.  1. 
IL  Particular  instances. 
In  not  appearing  to  Judgment  summons,  971. 
County  Court,  IX.  1. 

CONTINGENT  BBMAINDEB. 
See  page  070.    Abtatb,  L 

CONTRACT. 

L  What  is. 

1.  An  arrangement  by  local  acts,  when  it 
does  not  amount  to  a  contract  654.  Oaoi» 
LI. 

2.  Requisite  assent  to  terms,  750.     Gab- 

RIBR,  L 

n.  Constniction. 
1.  According  to  tfie  cireanttaaoes  of  the  ease 

and  the  meaning  that  wodd  be  attached 

by  the  parties. 

Action  on  an  agreement  hj  which  dirfiwil 
ant,  a  wine  merchant  at  0.,  aold  to 
his  house  and  premises  at  C,  and  his  i 
in  trade,  and  also  sold  the  good-will  of  his 
business,  and  in  consideration  thereof  pro- 
mised them  not  directly  or  indireedy  to  *'sel 
up,  embaik  in,  or  carry  on,  the  buiaesB  or 
trade  of  a  wine  merchant  at  C,  or  at  aaj 
other  town  or  place  within  the  three  ooanlies 
of  C,  A.,  or  M."  Breach  :  That  he  had  done 
BO.  Issue  thereon.  On  the  trial,  it  was  ad- 
mitted that,  after  the  agreement  defendant 
commenced  business,  as  a  wine  merchaBt,  at 
a  town  not  within  the  prohibited  district,  aad 
from  thenee  in  ma^y  iastaoeeeaapplieA  wiae 
to  persons  resident  within  the  dietriet,  in  per- 
suance  of  orders  solicited  by  him  withm  the 
district :  but  he  had  no  residence,  warehoaie, 
or  place  of  business  within  the  district :  aad 
it  was  left  to  the  Court,  as  a  mixed  queetioa 
of  law  and  fact,  to  say  whether  this  was  • 
breach.  Held:  that  defendant  might  c«rT 
on  business  within  the  district  to  sod  at 
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extent  m  to  be  a  breaek  of  the  oontnct, 
thoagb  he  had  neither  pUee  of  batinew  nor 
atoree  within  the  dietrict  And  held  also,  as 
a  matter  of  faet,  that  he  had  rapplied  wine 
ao  syBtematioally  within  the  dietriot,  aa  to 
hare  made  a  buaineae  of  it  And  the  rerdiet 
WM  entered  for  pUistiC     Tmnur  r.  Evatu, 

612 

2.  Not  limited  to  the  meaning  that  wonM  be 
attached  by  atraDgers  ignorant  ef  the  eir- 
onmatancea,  512.    Ant«,  1. 

3.  So  as  to  give  effect  to  CTCiy  pav^  886. 

VUDOU,  L 

in.  AlteraHon. 
By  inserting  rate  of  intereat  In  the  corner, 
763.    Bills,  IL  1. 

IV.  Bxeontory. 
Breach  by  renandatlon  beftwe  tbae  for  exe- 

eoting  it 

Declaration  on  an  agreement  to  employ 
plaintiff  aa  a  courier,  from  a  day  anbaeqnent 
to  the  date  of  the  writ :  aTcrment  that  plain- 
tifl;  firom  the  time  of  the  agreement,  till  the 
fefbsal  by  defendant  after  mentioned,  waa 
ready  and  willing  to  perform  hia  part  of  the 
contract :  Breach,  that,  before  the  day  for  the 
commencement  of  the  employment,  defend- 
ant refuaed  to  perform  the  agreement,  and 
discharged  plaintiff  from  performing  it,  and 
wrongfully  wholly  put  an  end  to  the  agree- 
ment.   On  motion  in  arreat  of  judgment : 

Held :  that  a  party  to  an  executory  agree- 
ment may,  before  the  time  for  executing  it, 
break  the  agreement  either  by  diaabllng  him- 
self from  fttlftUing  it,  or  by  renouncing  the 
contract;  and  that  an  action  will  lie  for  anch 
breach  before  the  time  for  the  fulfilment  of 
the  agreement.  That  it  sufficiently  appeared, 
on  the  face  of  this  dedaration,  that  there 
vaa  on  the  part  of  defendant,  not  merely 
an  intention  to  break  the  contract,  of  which 
intention  he  might  repent,  but  a  rennnoia- 
lion  communicated  to  plaintiff,  on  which 
plaintiff  waa  entitled  to  act;  and  conse- 
qaently  that  plaintiff  was  entitled  to  judg- 
ment. HoehtUr  Y,  J)0  kk  Tour,  678 
2,  Discharge  by  breach,  678.    Ante,  1. 

V.  Parties. 
1.  Co-contractors.    Co-cohtsactob. 
2L  Master  of  ship,  301.    Sbippika,  XXL  1. 
8.  Municipal  corporation:  effect  of  enlarge- 
ment of  boundaries,  6M.    Oaol,  I.  I. 

VI  Stranger. 

1.  Malicious  procurement  of  breach,  216. 
Actiom,  L  2. 

2.  Holder  of  a  share  in  a  Soci^t^  Anonyme, 
476.    Action,  L  1. 

YIL  PriTity. 

1.  What  is,  476.     Acrioir,  L  1. 
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2.  Essential  to  right  to  sue  on  eonlract,  476. 
AonoN,  L  1. 

3.  Not  essential  to  right  to  sue  for  damages 
from  misrepresentation,  476.    AcnoM,  I.  1. 

VIIL  Consideration.    Considxratioii. 

IX.  Mutuality, 

Implied  agreement  to  proride  employment 
357.    Mastbb  and  Sxryaitt,  L  1. 

X.  Illegality. 

1.  DistinctioB  where  tiie  contract  is  not 
entered  into  until  after  the  illegal  purpose 
has  been  effected,  116.    Cotxnakt,  L 

2.  Liability  oif  employer  for  acts  of  con- 
tnotor,  767.    CoiranAOTOR. 

XI.  Implication. 

1.  Of  mutuality,  357.  Mastxb  and  Skbvaht, 
LI. 

2.  From  conduct,  750.    Cabbieb,  L 
XIL  Renunciation. 

Before  time  for  executing  the  contract,  678. 
Ante,  IV.  1. 

XIU.  Rescinding. 

What  it  U,  678,  686.    Ante,  IV.  1. 

XIV.  Binding  of  the  contract 

Delirery  and  acceptance,  364.  Vbhdobs, 
ILL 

XV.  Breach. 

1.  Malioious  procurement  by  a  stranger  to 
the  contract  216.    Aotiob,  L  2. 

2.  By  carrying  on  business  at  a  particular 
place,  612.    Ante,  IL  1. 

3.  Before  the  time  for  executing  the  contract, 
678.    Ante,  IV.  L 

4.  By  communicating  intention  not  to  exe- 
cute, 678.    Ante,  IV.  1. 

XVL  Evidence. 

1.  Evidence  of  a  contract:  delivery  with 
notice  that  the  party  will  receive  only  on 
certain  terms,  756.    Cabrikb,  I. 

2.  Oral  evidence  with  respect  to  written  con- 
tract:  a  further  agreement  consistent  with 
the  written  instrument,  46.    Bills,  I.  1. 

XVIL  Particular  contracts. 

1.  Not  to  carry  on  trade  in  a  certain  district, 
512.    Ante,  ILL 

2.  Special  contract  for  maintenance  of  city 
prisoners  in  county  gaol,  654.    Gaol,  I.  1. 

3.  To  employ  plaintiff  aa  courier,  678.  Ante, 
IV.  L 

4.  To  purchase  cargo  at  the  quantity  stated 
in  the  bill  of  lading,  836.    Vindobs,  L 

CONTRACTOR. 
Liability  of  employer  for  acts  of  contractor. 
Where  the  thing  contracted  for  is  tortious. 
Though  a  person  employing  a  contractor 
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to  do  a  lawful  act  ia  not  rasponrible  for  the 
negligence  or  miBcondnot  of  the  oontraotor 
or  hU  servants  in  executing  that  act,  yet, 
if  the  act  itself  is  wrongful,  the  employer  is 
responsible  for  the  wrong  so  done  bj  the  con- 
tractor or  his  serrants,  and  is  liable  to  third 
persons  who  sustain  damage  from  the  doing 
of  that  wrong.  EUta  r.  Sheffield  Oae  Con- 
tumere  Company,  767 

CONTRIBUTION. 

I.  Liability:  at  law. 

1.  For  what  amount 

Plaintiff,  being  a  proTlsional  eommittee- 
man,  became  with  eleven  others,  inolnding 
defendant,  liable  for  a  debt  contracted  in 
respect  of  the  scheme.  The  creditor  sued 
plaintiff,  who  ultimately  paid  the  whole  debt 
Two  of  the  original  co-contractors  died  be- 
fore the  payment  Plaintiff  sued  defendant 
for  eontribution.    Held : 

1.  That,  though  there  might  be  many  cross 
liabilities  amongst  the  provisional  committee- 
men, in  respect  of  the  scheme,  an  action  lay, 
at-law,  for  contribution  against  such  of  them 
as  were  liable  to  pay  this  debt,  provisional 
committee-men  not  being  partners. 

2.  That  the  plaintiff  was  entitled  to  reco- 
ver only  one-twelfth  of  the  debt;  the  lia- 
bility of  a  co-oontractor  to  one  who  has  paid 
the  entire  debt  being,  at  law,  to  contribute 
an  aliquot  part  according  to  the  number  of 
persons  originally  liable,  without  reference  to 
the  number  liable  at  law  at  the  time  of  pay- 
ment 

Semhle :  that  an  action  would  have  lain  at 
law,  for  contribution,  against  the  representa- 
tives of  the  deceased  co-contractors.  Batard 
V.  ffatcet,  287 

2.  Notwithstanding    cross    liabilities,    287. 
Ante,  1. 

8.  Liability  of  representatives,  287.  Ante,  1. 
4.  The  liability  arises  out  of  the  original  joint 
contract,  287.    Ante,  1. 

II.  In  particular  instance!. 

Amongst   provisional    oommittee-men,  287. 
Ante,  I.  1. 

CONVBNIENCB. 
Effect  as  to  construction  of  statutes,  694,  716. 
Lakd  Tax. 


See  page  822. 


CONVERSION. 
Carrier,  IL 


CONVEYANCE. 

I.  When  an  act  of  bankruptcy,  35.  Bank- 
rupt, I.  1. 

n.  When  not  protected  in  bankruptcy,  35. 
Bankrupt,  I.  1. 


CONVICTION,  SUMMARY. 
L  Jurisdiction  as  to  place. 
County  justices  acting  on  an  offence  eoou 
mitted  in  a  liberty,  580.    Assault,  L  L 

IL  Commitment  in  default  of  payment 

1.  Warrant  issued  immediately  on  conTietioa 
in  defendant's  absence,  580.  Assacxt, 
LI. 

2.  To  what  house  of  correction,  580.  As- 
sault, L  1. 

IIL  Protection  of  offieers. 
Where  Court  of  competent  jurisdietioii  has 
deoided  erroneously,  748.    Abatkxxbt. 

COPYHOLD. 
I.  Admittance. 

1.  Before  payment  of  fine. 

Tenant  in  fee  of  copyhold  hereditaments 
devised  them  to  E.,  M.,  and  W.  on  certain 
trusts.  E.  demanded  admittance:  the  steward 
refused  admittance,  except  upon  payment  of 
a  treble  fine.  This  Court  made  i^Mnlnte  a 
rule  for  a  mandamus  commanding  to  admit, 
the  lord  being  bound  to  admit  before  pay- 
ment of  fine,  and  the  right  to  the  fine  ae> 
cruing  only  by  reason  of  the  admittanoe 
Regina  v.  Lord  WelUeley,  924 

2.  Mandamus  to  admit,  925.    Ante,  1. 
IL  Fines. 

When  they  become  due,  924.    Ante,  L  L 
IIL  Mines. 
Possession  of  the  surface  raises  presomptioa 

of  possession  of  the  minerals,  132.    'Mam, 

LL 

COPYRIGHT. 
Entries  at  Stationers'  HalL 
Restriction  on  the  use  of  them  whilst  tke 

question  of  copyright  is  nndetennined : 

varying  and  expunging. 

C.  brought  an  action  agunst  D.  for  pnUisifa- 
ing  three  pieces  of  music  alleged  to  be  the 
copyright  of  C.  Before  the  action,  three 
entries  had  been  made  in  the  registry  at 
Stationer's  Hall,  kept  under  stat  5  A  6  Vict 
e.  45,  s.  11.  These  entries,  as  they  stood, 
would  afford  primfll  facie  evidence  of  C's 
copyright  in  the  three  pieces.  B.  obtained 
a  rule  Nisi  to  expunge  or  vary  those  entries. 
It  was  obtained  on  an  affidavit  by  which  it 
appeared  that  B.  claimed  no  copyright  in  the 
airs  himself,  but  that  his  case  was  that  thej 
were  old  pieces,  and  that  the  persons  who  oa 
the  entries  professed  to  be  the  authors  wen 
not  really  the  authors;  and  the  affidavit 
deposed  to  information  and  belief  as  to  faeftSr 
which,  if  true,  proved  that  the  pieces  weie 
older  than  the  supposed  authors.   The  c 
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for  C.  refused  to  consent  not  to  nae  these 
entries  on  the  trial. 

The  Court  declined  to  expunge  the  entries, 
but  niftde  an  order,  without  consent,  that  the 
rule  should  be  enlarged  till  the  trial  of  an 
issue  to  determine  the  question  of  copyright, 
in  which  G.  should  be  plaintiff,  and  on  the 
trial  of  which  the  entries  should  not  be 
used :  and  that  in  the  mean  time  proceedings 
in  the  action  should  be  stayed.  Ex  parte 
DavitUon,  577 

CORONER. 
A(jtion  against,  for  false  imprisonment 
Measure  of  damages:  expenses  of  setting 

aside  the  inquisition. 

Defendant,  by  a  warrant  of  commitment 
on  a  coroner's  inquisition  held  without  Juris- 
diction, caused  plaintiff  Co  be  imprisoned. 
Plaintiff  was  bailed,  and  afterwards,  while  on 
bail,  procured  the  inquisition  to  be  quashed. 

Held  that,  in  an  action  for  such  false  im- 
prisonment, plaintiff  was  entitled,  under  an 
allegation  that  he  had  incurred  expense  in 
procoring  his  discharge  from  custody,  to  re- 
eorer  damages  for  the  expense  of  quashing 
the  inquisition.     FozaU  r.  Bamett,  928 

CORPORATION. 
I.  Municipal.    Municipal  CoRPORAnoir. 
IL  Conversion  by. 
Authority  of  officer,  822.     Carbmb,  II. 

III.  Disooltttion  for  misuse  and  abuse,  856. 
Charter,  I. 

COSTS. 
I.  On  rules ;  generally. 

1.  Notice  of  intention  to  apply  for  costs. 
The  Court  will  not  grant  costs  on  making 

a  rule  for  a  mandamus  absolute,  upon  a  mere 
affldarit  of  service :  but  on  affidavits  showing 
ground  for  believing  that  the  litigation  is  at 
an  end,  and  that  the  defendants  have  had 
notice  that  the  application  will  be  made  for 
costs,  at  the  time  the  rule  is  made  absolute, 
the  Court  will  make  it  absolute  with  costs. 
Begina  T.  Eatt  Anglian  Railway  Company^ 

475 

2.  What    the    affidavits    must    show,  475. 
Ante,  1. 

If.  In  cases  of  concurrent  jurisdiction  with  the 
County  Court:  allowance  by  the  superior 
Courts  and  Judges. 
1.  Whether  the  power  to  allow  the  plaintiff's 

costs  is  discretionary. 

In  a  case  where  the   Court  of    Queen's 


Bench  had  concurrent  jurisdiction  with  the 
county  court  by  stat.  9  A  10  Vict.  c.  95,  s.  ' 
128,  the  pliiintiff  recovered  only  40«.  damages.  ' 
This  sum  he  accepted  from  the  defendant  | 
without  prejudice  to  any  claim  for  costs :  and  j 


he  summoned  the  defendant  to  show  cause 
before  a  judge  at  chambers  why  the  costs 
should  not  be  taxed,  and  paid  by  defendant 
to  plaintiff.  The  Judge,  considering  that  a 
discretion  on  this  point  was  vested  in  him  by 
Stat.  13  A  14  Vict  c.  61,  s.  1.3,  refused  to 
make  an  order.  In  the  next  term  but  one 
after  this  decision,  the  plaintiff  moved  the 
Court  of  Queen's  Bench  that  the  costs  might 
be  taxed,  and  paid  to  him  by  the  defendant ; 
relying  on  a  decision  of  the  Court  of  Common 
Pleas,  since  the  hearing  at  chambers,  that 
the  Judge,  under  sect  13,  was  bound  to  grant 
costs. 

Held  that  the  application  was  too  late. 

Queeref  whether  the  enactment  in  stat  13 
A  14  Vict  c.  61,  s.  13,  that  the  Judge,  in  the 
cases  there  mentioned,  "  may"  order  costs,  be 
imperative  or  only  permissive.  Orchard  r. 
Moxty,  206 

2.  Power  imperative. 

Where  a  plaintiff,  in  an  action  in  the 
Superior  Courts,  recovers  damages  not  ex- 
ceeding those  named  in  stat  13  A  14  Vict 
c.  61,  s.  11,  but  shows,  to  the  satisfaction  of 
the  Court  or  of  a  Judge  at  chambers,  that  the 
action  was  brought  for  a  cause  in  which  con- 
current jurisdiction  is  given  to  the  Superior 
Courts  and  county  courts  under  stat  9  A  10 
Vict  c.  95,  s.  128,  or  for  which  no  plaint 
could  have  been  entered  in  a  county  court, 
or  which  has  been  removed  from  a  county 
court  by  certiorari,  he  is  entitled,  under  stat 
13  A  14  Vict  0.  61,  s.  13,  to  his  costs  es 
dehito  Juttitia;  and  the  Court  or  Judge  haa 
no  discretion  as  to  granting  or  refusing  them. 
Crake  v.  Powell,  210 

3.  Application  when  not  too  late :  arbitration 
After  issue  joined  in  an  action  of  assumpsit 

commenced  in  this  Court  the  case  was  re- 
ferred, and,  on  9th  June,  1852,  an  award  was 
given  for  the  plaintiff  for  less  than  20/.  The 
parties  dwelt  more  than  twenty  miles  apart 
In  Hilary  Vacation,  1853,  a  summons  was 
taken  out  to  show  cause  why  plaintiff  should 
not  have  his  costs,  under  stat  13  A  14  Vict 
c.  61,  s.  13. 
Held,  not  too  late.    Morrit  r.  Botworth, 

213 

4.  Application  when  too  late:  long  acqui- 
escence in  wrong  decision,  206.    Ante,  1. 

IIL  In  particular  instances. 

1.  Interim  decree  for  costs  in  Scotch  court, 

14.      FORKIOH  JUDOVRRT. 

2.  Of  suspended  order,  84.    Poor,  XIIL 

3.  On  removal  of  indictment  by  certiorari: 
liability  of  bail,  176.    Bankrupt,  III. 

4.  On  making  rule  for  mandamus  absolute, 
475.    Ante,  1. 1. 

5.  On  reference  back  to  same  arbitrator,  946. 
Arbitration,  IV.  1. 
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IV.  Remedy  for. 

1.  Distress,  84.    Poor,  XIIL 

2.  EzecutioD  for,  after  payment  of  debt  279. 
County  Coubt,  VIL  1. 

COUNTY. 
Ajrangementa  with  boroughs. 
What  statutory  arrangement  does  not  oonsti- 
tate  a  special  contract,  654.    Gaol»  L  1. 

COUNTY  COURT, 
t.  Cause  of  action  arising  in  district. 
Letters  of  administration  granted  out  of  the 

district 

A.  by  will  bequeathed  to  his  servant  F., 
**  should  my  executors  think  proper,"  20/., 
"conditional  on  his  continuing  to  conduct 
himself  faithfully  in  all  respects,"  and  ap- 
pointed  executors.  The  will  was  made  in  the 
district  of  the  county  court  of  K.  and  the 
testator  died  there.  The  executors  renounced 
probate ;  and  M.  took  out  letters  of  adminis- 
tration with  the  will  annexed,  in  the  Preroga- 
tiye  Court  of  the  Archbishop  of  Canterbury. 
M.  resided  in  London.  F.,  by  leave  of  the 
judge  of  the  county  court  of  K.,  sued  M.  in 
that  court  for  the  20L  On  a  rule  to  set  aside 
a  judge's  order  for  a  prohibition  : 

Held :  that  the  grant  of  letters  of  admi- 
nistration was  part  of  the  cause  of  action, 
and  that  the  judge  of  the  county  court  of  K. 
had  not,  under  stat  9  A  10  Vict  c.  05,  s.  60, 
jurisdiction  in  respect  of  it  over  M.,  who  was 
not  within  his  district:  and  on  that  ground 
the  rule  to  set  aside  the  judge's  order  was 
discharged. 

Whether  the  bequest,  in  these  terms,  was  a 
legacy  which  might  be  recovered  in  the  pro- 
per county  court,  under  sect  65,  or  a  bequest 
in  trust,  only  to  be  enforced  in  equity, 
qwxre  f  Per  Lord  Campbell,  C.  J. :  Semhh, 
that  it  was  a  legacy  which  might  be  recovered 
in  the  proper  county  court    He  Fuller,    573 

[L  Jurisdiction:  notwithstanding  that  title  is 
in  question. 
Under  Nuisances  Removal  Aot 

The  amount  paid  for  carrying  into  force  an 
order  of  two  justices  to  abate  a  nuisance, 
under  stat  11  A  12  Vict  c  123,  may,  under 
the  provisions  of  sect  3,  be  recovered  in  the 
county  court  from  the  owner  of  the  premises 
where  the  nuisance  existed,  though  title  to 
land  comes  in  question.  Semblo :  that  title 
comes  in  question  if  the  party  sued,  as  owner 
of  land,  denies  that  he  is  owner.  Regina  v. 
Harden^  188 

fIL  When  it  is  that  title  is  in  question. 
1.  When  person  charged  as  owner  denies  the 
ownership,  188.     Ante,  IL 


2.  Title  to  office  of  parish  clerk,  744.  Clbbk. 

rV.  Jurisdiction :  recovery  of  posseenon  of 
land. 
Where  rent  is  under  50iL  but  the  mnnnal  value 

above  601. 

A.  brought  k  plaint  in  the  county  eoort 
against  B.  to  recover  possession  of  land  de- 
mised by  A.  to  B.  for  a  term  which  had 
expired.  There  had  been  no  fine ;  and  the 
rent  had  been  under  501.:  but  the  annual 
value  of  the  premises  was  above  ML  Ob  a 
rule  for  a  prohibition : 

Held,  by  Lord  Campbell,  C.  J.,  and  Erie,  J., 
that  stat  9  A  10  Tiot  e.  95,  s.  122,  givea  the 
county  eourt  JurisdictioB  if  eiUier  tibe  mt 
or  the  value  fall  short  of  50Z. 

Held,  by  Crompton,  J.,  that  it  gives  A« 
eonnty  court  jurisdiction  only  where  neither 
the  rent  nor  the  value  exceeds  50L 

A  rule  for  a  prohibition  was  disehaiged. 
Re  Hurrington,  Earl  of,  669 

V.  Jurisdiction  as  to  legacies. 
What  bequest  may  be  recovered  in  the  eonBty 

courty  573.    Ante,  I. 

TL  JurisdletioB  in  insolvency. 

1.  Reheariag :  Insolvent  Debtor's  Cout. 
Under  stats.  1  A  2  Vict  c.  110,  s.  96,  and 

10  ft  11  Vict  0. 102,  s.  10,  the  Court  for  the 
relief  of  Insolvent  tlebtors  has  no  juriadiettea 
to  rehear  a  ease  heard  before  a  judge  of  the 
county  court  on  a  petition  tnuasmitted  to  sack 
judge  from  the  Court  first  mentioned.  JP%il- 
Up^ExpatUy  192 

2.  Whether  the  judge  of  the  oounty  oovn  has 
jurisdiction  to  rehear.  Ex  parte  Pkittipe, 
192,  195.    Ante,  L 

3.  The  judge  of  the  county  court  has  juris- 
diction to  rehear. 

An  insolvent  debtor,  resident  in  the  district 
of  the  county  court  of  Y.,  more  than  29 
miles  from  the  General  Post  OflSce,  petitioaed 
the  Court  for  the  relief  of  Insolvent  Debton. 
His  petition  and  schedule  were  tnuismitted  to 
the  judge  of  the  county  court  of  Y.,  by  whom, 
after  hearing,  he  was  discharged;  and  the 
schedule  and  petition  were  returned  to  Ae 
Court  for  the  relief  of  Insolvent  I>ebtoffs. 
Afterwards,  some  of  his  creditors  applied  to 
the  judge  of  the  oounty  court  for  an  order  fi^r 
a  rehearing  on  the  ground  of  fraud.  The 
judge  granted  a  rule ;  but  the  insolveBi  did 
not  appear.  Application  was  stado  to  the 
judge  for  a  warrant  to  apprehend  kizs. 
The  insolvent  was  out  of  the  district  of  the 
Y.  county  eourt  The  judge  refused  to  aet 
This  Court,  under  these  circumstances,  made 
a  rule  absolute  for  a  mandamus  to  issue  a 
warrant,  as  in  the  opinion  of  the  majority, 
Crompton,  J.,  dissentiente,  the  judge  of  the 
county  court  had  jurisdiction  to  do  that    But 
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the  Coort  refused  to  ezpreu  any  opinion  m 
to  whether  the  warrant  oould  be  executed 
out  of  the  district.     Rtgina  y.  Dowli)i<f,    196 

4.  Mandamus  to  issue  warrant,  194.   Ante,  3. 

5.  Execution  of  warrant  out  of  district^  194. 
Ante,  3. 

VIL  Payment. 

1.  To  the  party,  as  distinguished  from  pay- 
ment to  the  officer  or  into  Court. 

If  a  plaintiff  in  the  oonnty  oonrt»  baring 
obtained  judgment  for  debt  and  costs,  receiyes 
payment  of  the  debt  only,  he  may,  under 
Btat  9  A  10  Vict  c.  96,  ■.  94,  require  the  clerk 
of  the  county  court  to  issue  execution  against 
the  debtor's  goods  for  the  costs  only :  although 
the  judge's  order  in  the  cause  directed  that 
payment  should  be  made  to  the  clerk  at  the 
oourt-house,  and  the  debt  was  not  paid  there 
or  to  the  clerk  at  any  place. 

A  mandamus  to  issue  execution  in  suoh 
ease  is  properly  directed  to  the  derk^  not  to 
the  judge.     Hegina  ▼.  FUteher,  279 

2.  What  does  not  purge  contempt  in  not 
appearing  to  judgment  summons,  271. 
Post,  IX.  1. 

VIIL  Execution. 

1.  For  costs  only,  271.    Post,  IX.  1. 

2.  Mandamus  to  issue,  271.     Post,  IX.  1. 

I^  Warrant  of  commitment 

1.  Contempt  in  not  appearing  to  jwdgment 
•amfflons :  payment  to  the  party. 

8.  sued  D.  in  the  county  court,  and  re- 
covered. D.  did  not  pay  the  amount  ac^udged 
against  him.  A  judgment  summons  icsned 
against  D.,  who  did  not  appear  as  required 
l^y  it,  and  the  judge  ordered  him  to  be  oom- 
aiitted  for  seven  days.  A  warrant  issued  to 
arrest  him.  Then  I>.  paid  S.,  the  plaintiff  in 
the  plaint,  the  amount  of  debt  and  costs,  and 
B.  wrote  to  F.,  the  clerk  of  the  county  court, 
to  say  he  was  paid.  Afterwards  D.  was 
airested  under  the  warrant,  and  detained  for 
a  few  minutes  till  F.,  the  clerk  of  the  county 
eourt,  who  had  forgotten  the  receipt  of  the 
notioe  from  S.,  found  that  notice  and  ordered 
bis  discharge.  D.  brought  an  action  fur  the 
iqiprisonment  against  F.  and  the  bailiff. 

Held,  that  payment  to  the  party,  after  the 
warrant  issued,  did  not  operate  as  a  super- 
sedeas,  and  that  the  arrest  and  detention 
were  both  justified. 

SembU,  that  the  discharge  of  the  prisoner, 
after  the  letter  from  the  party  was  found, 
was  irregular.     Daviet  t.  FUteher,  271 

2.  Successive  commitments  for  successive 
defaults  on  the  same  judgment 

To  a  habeas  corpus  ad  subjiciendum,  com- 
manding the  keeper  of  The  Debtors'  Prison 
in  London  to  have  the  body  of  B.  before  the 
eourt,  the  keeper  made  a  return  that  B.  was 
detained  in  his  custody  by  virtue  of  a  warrant 
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of  the  county  court  of  Middlesex,  for  commit- 
ment of  B.  for  forty  days  after  examination 
of  B.,  as  a  defendant  against  whom  judgment 
had  passed  in  the  county  court  The  warrant 
was  in  the  form  given  in  the  schedule  to  the 
rules  of  praotioe  made  under  stat  12  A  13 
Vict  0.  101,  8.  12.  The  return  stated,  in 
addition,  that  B.  was  brought  into  his  custody 
on  a  previous  day  under  a  similar  warrant  of 
commitment,  on  the  same  judgment,  for  seven 
days:  that  B.  remained  in  the  keeper's 
custody  for  that  term :  that  B.  was  afterwards 
brought  into  the  keeper's  custody,  on  another 
warrant,  on  the  same  judgment,  for  commit- 
ment, for  forty  days,  and  that  B.  remained  in 
the  keeper's  custody  for  the  term  last  men- 
tioned. Both  those  terms  had  expired  before 
the  date  of  the  summons  recited  in  the 
warrant  under  which  the  prisoner  was  now 
detained. 

Prisoner  remanded,  inasmuch  as  defendant 
was  liable  to  be  committed,  upon  the  same 
Judgment,  for  every  fresh  default,  and  the 
Court  would  intend  each  commitment  to  be 
for  a  fVesh  default,  and  it  was  not  necessary 
that  any  one  commitment  should  refer  to  any 
previous  one.    Me  Boyce,  521 

3.  Nature  of  the  warrant,  271.    Ante,  1. 

4.  Contempt  how  purged,  271.     Ante,  1. 
6.  Form  of  commitment,  521.    Ante,  2. 

6.  Intendment   in   construing  commitment^ 
52L    Ante,  2. 

X.  Discharge  from  imprisonment  nnder  war- 
rant 

1.  What  payment  Insufficient  afker  the  issnhig 
of  the  warrant,  271.    Ante,  IX.  1. 

2.  What   discharge    irregular,  271.     Ante, 
IX.  1. 

XL  Judgment  summons. 
Contempt  in    not   appearing,  271.      Ante, 
IX.  1. 

XII.  Costs  of  actions  in  superior  Court 
Powers  and  practice  of  superior  Courts,  206, 
210,  213.    Costs,  IL 

COVENANT. 
L  Illegality. 
Connexion  of  the  deed  witlh  the  illegal  pur- 
pose, how  shown  in  pleading. 
To  an  action  upon  a  covenant  by  defend- 
ant to  pay  money,  dafendant  pleaded  that 
before  the  making  of  the  deed,  it  wss  unlaw- 
fully agreed,  between  plaintiff  and  d^^fendant, 
that  plaintiff  should  sell  to  defendant,  and 
defendant  purchase  of  plaintiff,  and  accept 
from  him  a  conveyance  of,  land  for  a  term, 
in  consideration  of  a  sum  of  money  to  be  paid 
by  defendant  to  plaintiff,  "  to  the  intent,  and 
in  order,  and  for  the  purpose,  as  the  plaintiff 
at  the  time  of  the  making  the  said  agreement 
well  knew,"  that  the  land  should  be  sold  by 
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lattery,  contrary  to  the  statute.  That  after- 
wards, "  m  pursaaace  of  the  said  illegal  agree- 
ment," the  lands  were  assigned  for  the  term ; 
and  defendant  made  the  deed  to  secare  pay- 
ment of  a  part  of  the  purchase-money  to  be 
paid  by  defendant  to  plaintiff,  which  remained 
unpaid. 

Held  a  bad  plea,  on  motion  for  judgment 
non  obstante  veredicto ;  for  that  it  did  not 
connect  the  deed  of  covenant  with  the  effect- 
uating the  illegal  purpose.    FuKer  r.  Bridges, 

118 

IL  Distinction  where  the  illegal  purpose  was 
effected  before  the  covenant  was  entered  into, 
118.    Ante,  I. 

COVERTURE. 
See  Baron  and  Fsvb. 

CREDIT. 

L  Given  to  agent  of  two  distinct  parties,  301. 
Shippikg,  IIL  1. 

II.  To  whom  given  on  sale  of  bill,  89.  Bills, 
V.  1. 

III.  Right  to  pledge,  89.  Bills,  V.  1.  301. 
Shippiko,  IIL  1. 

CREDITOR. 
Deuining  creditor,  395.    Bills,  VL 

CRIMINAL  LAW. 
I.  Proceedings  in  Error.    Error. 
II  Discharge  pending  error. 
Conditions  of  recognisances,  129.    Error, 
LL 

CROWN. 
Grant  by. 
Reservation  of  power  to  repeal :  legality  of 
conditions  precedent,  856.     Chartxr,  I. 

CUSTOM. 

I.  When  it  may  be  supposed  to  have  existed 
immemorially,  605,  625.     London. 

II.  Of  London  as  to  Foreign  Attachment,  605. 
London. 

CUSTOMER. 

Bauker  and  customer,  459.     Bank,  L 

DAMAGE. 
L  Generally. 
1.  Proviso  in  a  statutory  power  as  to  doing 
as  little  damage  as  possible,  466.    Man- 
T)AMD8,  II. 
2    tlemoteness  of,  216,  228,  237,  243,  248. 
Action,  I.  2. 

IL  Manner  and  kind  of  damage. 
1.  Expenses  of  setting  aside  an  inquisition] 

928.      CORONXR. 


2.  To  individual  by  false  public  represent*- 
tion,  476.    Action,  I.  1. 

3.  By  malicious  procurement  of  breach  of 
contract,  216.    Action,  L  2. 

DAMAGE  FEASANT. 
See  Page  793.    Distress,  IL 

DAY. 
Afternoon  and  evening,  447.    Innkkspkr. 

DEATH. 
Of  eo-eontractor,  287.    Contribctioh,  L 

DEBT. 
L  Generally. 
Locality  of,  in    Foreign  Attachment,   60&» 
London. 

n.  Payment 

Under  Foreign  Attachment,  605.    Lonox. 
IIL  Assignment  ot 

Effect  a«  regards  Foreign  Attaehment,  60i, 
625.    London. 

DEBTOR. 

I.  Insolvent  Debtors'  Court 

Jurisdiction   and    power   to   eonstme    sets 

Judicially. 

A  Judgment,  entered  up  in  one  of  the  Supe- 
rior Courls  at  Westminster  in  the  name  of  tlie 
assignee  of  an  insolvent  on  the  warrant  of 
attorney  signed  by  the  insolvent  before  a^l*- 
dication,  pursuant  to  stat  1^2  Viet  o.  110, 
8.  87,  is  not  a  record  over  which  each  Supe- 
rior Court  exercises  control  except  in  respect 
of  irregularity  in  the  proceedings  in  wnch 
Court  itself:  but  the  Insolvent  Debtors'  Govt, 
alone,  is  to  decide  when  satisfaction  is  to  be 
entered,  and  for  that  purpose  is  to  i 
the  Act  Judicially.  Therefore,  in  a 
where  the  Commissioners  of  that  Court  dif. 
fered  in  opinion  as  to  whether,  on  the  trae 
construction  of  the  Act,  satisfaction  ought  to 
be  entered  on  a  judgment  so  entered  in  tbe 
Queen's  Bench,  the  debts  having  been  paid, 
but  without  interest,  this  Court,  witheat  ex- 
pressing any  opinion  on  the  constmctieii  of 
the  Act,  refused  a  rule  for  a  mandanms  com- 
manding a  Commissioner  to  enter  satia&e- 
tion ;  and  discharged  with  costs  a  rule  calling 
on  the  assignee,  the  plaintiff  on  the  record, 
to  show  cause  why  satisfaction  should  not  be 
entered  up.    Sturgit  v.  Joy,  739 

II.  Insolvent :  discharge  by  detaining  creditor, 
Ac,  without  adjudication. 

1.  Action  by  Insolvent  to  recover  bis  pto. 

perty. 

Where  an  Insolvent,  after  a  vesting  ord«t 
has  been  made  on  his  own  petition,  is  dn 
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charged  without  adjudioation,  hj  the  default 
or  oonnent  of  creditors,  and  sues  a  party  de- 
taining goods  which  came  to  the  provisional 
assignee  before  the  discharge,  no  order  of 
the  Insolvent  Debtors'  Coort  having  been 
made  for  delivering  them  up : 

Held,  by  Lord  Campbell,  C.  J.,  and  Cole- 
ridge, J.,  that,  whether  or  not  the  property 
revested  in  the  insolvent  by  saoh  discharge, 
the  action  cannot  by  sect  4i  of  stat^  1  A  2 
Vict  c.  110,  be  brought  against  a  person  act- 
ing by  authority  of  the  provisional  assignee, 
though  the  authority  was  not  given  till  after 
the  discharge. 

Held,  by  Brie,  J.,  that  the  property  does 
not  so  revest  in  the  insolvent,  and  therefore 
that  the  action  cannot  be  brought  by  him 
against  any  party. 

On  error  in  the  Exchequer  Chamber : 

Held :  that  the  property  does  not  so  revest, 
and  therefore  that  the  action  cannot  be 
brought  by  the  insolvent  against  any  party. 
Kemot  V.  PittU,  406 

2.  Revesting  of  property  in  the  insolvent's 

possession,  395.    Bills,  VL 

III.  Insolvent :  discharge  pnrraant  to  a4)ndica- 
kion. 

1.  Whether  on  notiee  to  the  gaoler,  without 
warrant,  1.     Pos'.,  IV. 

2.  Effect  of  false  representations  as  to  having 
a  warrant,  1.    Post,  IV. 

rV.  Insolvent:  eonfinement  under  a^Judieation. 
Remedy  for  confinement  in  wrong  place. 

Trespass  for  imprisoning  plaintiff  in  the 
remand  ward  in  the  Queen's  Prison.  Plea: 
justifieation  under  ca^  sa.  at  the  suit  of  W., 
to  the  sheriff  of  Yorkshire,  under  which 
plaintiff  was  arrested,  and  remained  in  the 
sheriff's  custody,  till  he  was  brought  np  on 
habeas  corpus  and  committed  by  order  of  a 
jvdge  to  defendant  as  keeper  of  the  Queen's 
Prison,  with  the  cause  of  his  detention  afore- 
said. New  assignment:  That  plaintiff,  whilst 
in  custody  at  Y.,  petitioned  the  Court  for  the 
relief  of  Insolvent  Debtors ;  that  his  petition 
was  transmitled  to  the  judge  of  the  county 
eonrt  of  Y.,  who  adjudicated  that  for  fraud 
he  should  be  remanded  for  one  year  from 
12th  April,  1851,  and  then  discharged  :  that 
the  judge  of  the  county  court  made  a  war- 
rant, directed  to  the  gaoler  of  Y.,  ordering 
his  discharge  from  the  detainer  of  W.  at  that 
date;  and  that  the  warranty  as  well  as  the 
detainer,  was  delivered  to  the  defendant  on 
plaintiff's  committal :  and  plaintiff  new  as- 
signed imprisonment  after  12th  April,  1852. 
Plea :  That  defendant  had  not  the  warranL 
Replication:  That  he  bad  the  warrant  Issue 
thereon. 

On  the  trial  it  appeared  that  defendant  had 
only  a  copy  of  Uie  warrant;  but  the  jury 
found  that  he  led  plaintiff  to  believe  he  had 


the  originaL  It  appeared  that  plaintiff  was 
placed  in  the  remand  ward,  and  also  that  he 
had  applied  without  success  to  a  Judge,  and 
to  the  Court  for  the  relief  of  Insolvent  Debt, 
ors,  for  a  warrant  addressed  to  defendant  to 
authorise  his  discharge  pursuant  to  the  abju- 
dication, and  that  he  was  detained  three  days 
after  12th  April,  1852. 

Held :  That  there  was  nothing  to  preclude 
the  defendant  from  showing  that  his  repre> 
sentation  that  he  had  the  warrant  was  erro- 
neous, as  there  was  no  evidence  either  that 
he  intended  plaintiff  to  act  upon  the  faith  of 
the  representation,  or  that  plaintiff  did  so 
act  upon  it  to  his  prejudice ;  and  that  with- 
out  both  these  ingredients  there  can  be  no 
conclusion  by  a  representation. 

Held,  also,  that  plaintiff  was  not  entitled 
to  judgment  non  obstante  veredicto,  on  the 
ground  that  the  placing  in  remand  ward  was 
not  justified,  the  place  of  custody  not  being 
the  gist  of  the  acUon,  whether  defendant's 
act  in  that  respect  was  or  was  not  justifiable. 

Qwxrey  whether  the  gaoler  was  bound  to 
discharge  plaintiff  on  fiotice  of  the  a<yudiea- 
tion,  without  a  warrant  to  himself  for  his 
own  protection.     Howard  v.  Hudtou,  1 

V.  Insolvent:  practice. 
Jurisdiction  to  rehear,   192,  196.    Couhtt 
Court,  VI.  1,  8. 

VL  Vesting  order. 

1.  What  property  does  not  pass. 
Diplomas  oonferring  degrees  and  bononrs. 

and  certificates  from  medical  institutions  ana 
practitioners,  do  not  pass  to  the  provisional 
assignee  under  the  vesting  order  of  the  Insol  ^ 
vent  Debtors'  Court,  under  stat  1  A  2  Vict 
c  110,  s.  37.    Xenud  v.  CatUin,  790 

2.  When  it  is  annulled,  406.    Ante,  IL  1. 

VIL  Judgment  on  the  warrant  of  attorney. 

1.  What  eonrt  is  to  direct  satisfaction  to  be 
entered,  739.     Ante,  I. 

2.  Whether  a  security  for  interest,  789. 
Ante,  L 

VIIL  Assignee. 
Protection  against  actions  by  the  Insolvent^ 
395.    Bills,  VL,  406.    Ante,  IL  1. 

IX.  Entering  of  satisfaction  on  the  wairant  of 
attorney,  739.    Ante,  L 

DECLARATION. 
L  In  pleading. 

1.  On  an  award  between  railway  oompaniet 
as  to  arrangement  of  trains,  530.  Rail 
WAT,  IIL  1. 

2.  For  maliciously  procuring  dramatic  per 
former  to  break  her  engagemenl»  VA 
AcTioii,  L  2. 
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DISCHARGE. 


8.  On  executory  oontract  to  employ,  broken 

by  renunciation,  878.    Gontbaot,  IV.  1. 
4.  Gist  of  the  action,  1.    Dsbtob,  IV. 
U.  In  evidence,  033.    Syxduob,  V. 

DEED. 
Illegality,  118.    Ooyknaiit,  I. 

DBFAITLT. 

I.  Of  iune,  27.  Deyibb,  L    970.  Bstats,  L 
XL  On  Jadgment  in  coonty  oowl»  ftSL    Couwrr 

Qovwt,  IX.  2. 

DEFECT. 

L  Latent,  849.    Bills,  IV.  1. 

[L  In  quality  or  in  BabetaiiM»  840.    Bills, 
IV.  1. 

DELAY. 

L  In  applying  to  reriew  the  decision  of  a 
judge  at  chambers,  206.    Costs,  IL  1. 

II.  Of  creditors,  35.    Bakkrupt,  L  1. 

DELIVERY. 
Of  goods  to  eamier,  864.    Vivdom,  IL  1. 

DEMAND. 
Of  goods. 
For  tortious  purpose,  703.    Dibtsbss,  II. 

DEMURREB. 

When  oonsidered  to  be  ftaaUy  disposed  ef,  216, 
269.    Acnoii,  L  2. 

DEPOSIT. 
Of  money. 
For  inrestment,  61.    Arronnr,  L  1. 

DESCRIPTION. 
Of  article  sold,  840.    Bills.  IV.  1. 

DETAINER. 
I.  Of  goods. 
By  refusal  to  delirer  for  tortioas  purpose, 

703.      DiSTRBSS,  II. 

n.  Of  p«8on. 
After  illegal  arrest  by  the  same  or  a  different 
party,  717.    Arrbst,  I.  1. 

DETAINING  CREDITOR. 
See  Page  305.    Bills,  VL 

DEVISE. 
1  ConstrucUon  :  estate  in  fee  simple. 
Remainder  limited  to  heirs  general  when  not 


acre  to  trustees  to  the  use  of  his  grandson 
M.  for  life,  remainder  to  the  use  of  IL's  child- 
ren as  he  might  appoint,  and,  in  defaalt  of 
appointment,  **  to  the  use  of  all  the  children, 
both  sons  and  daughters,  of  the  body  of  the 
said  M.  lawfully  issuing,  equally  to  be  di^xied 
amongst  them,  share  and  share  alike,  and  to 
take  as  tenants  in  common  and  not  as  joint- 
tenants,  and  their  heirs  for  OTcr;  and*  for 
default  of  such  issue,  to  the  use  of  all  the 
children  of  my  brothers  and  sister,  equally  to 
be  divided  amongst  them,  share  and  share 
alike,  and  to  take  as  tenants  in  common  and 
not  as  joint- tenants,  and  their  heirs  for  eTar." 
He  then  deyised  Greenacre  to  the  nae  of 
his  grandson  W.  for  life,  with  limitatioas 
over  expressed  in  the  same  terms.  Then  fol- 
lowed a  proriso,  *'  in  case  either  of  my  aaid 
grandsons  shall  happen  to  die  without  issue 
of  their  bodies  lawfully  begotten,  that  my 
said  trustees  shall  stand  seised  of  the  sereral 
hereditaments  and  estates  herelabefora  de- 
vised for  the  benefit  of  such  grandson  so 
dying  to,  for,  and  upon  the  like  uses  and 
trusts  as  they  shall  stand  seised  of  the  here- 
ditaments and  estates  before  devised  for  the 
benefit  of  sseh  soirlvor."  At  the  time  the 
will  was  made,  the  testator  had  two  iaftsit 
graadchiUren  M.  and  W.,  and  sarenl 
nephews.  M.  and  W.  both  survived  hiak 
M.  had  one  child  B.,  a  daughter,  who  died  in 
his  lifetime,  an  in&n^  before  staL  3  A  4  W. 
4,  e.  106,  leaving  defendant  K's  cousin  and 
heir  at  law.  W.  died  without  ever  having 
had  issvei.  Then  M.  died.  The  defendaat* 
who  was  not  a  ahild  of  a  brother  or  rist«r  of 
the  testator,  or  heir  of  sueh  child,  elnfaaed 
Blaskaore,  as  hoir  at  law  ef  &  The  nephews 
aba  elaiased  it 

Beldy  thai  B.  oa  her  Mrth  took  a  vested 

remaiadet  In  Iba  in  Blackaere,  which  an  her 

death  desaeaded  ta  delbndaaL     Fbattr  v. 

-»V^  2T 

H.  Construction  generally. 

1.  Remainditr  to  devisee  and  hia  hsii%  S7. 
Ante,  L 

2.  Provision  £ss  failure  of  iasup,  27.    Antsi,L 

DIPLOMA. 
Does  not  pass  to  assignees,  700.   Dbbtob,  TL  L 

DIRECTIONS. 

L  Poor  Law  Goaunissioners'  rales  as  to  th* 
binding  of  parish  appranlioesy  809L  Paaa, 
IX.  1. 

IL  In  a  charter,  856.    Chartbb,  L 
DISCHARGE. 


cut  down  by  subsequent  proviso  for  failure  I  I.  From  enstody,  generally. 

»^  "«"«•  I      1.  From  arrest  under  warrant  from 

A.  by  his  will,  mode  in  1788,  devised  Black- 1         courts  271.    Covrtt  Court,  IX  I 


DISCHARGE. 
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2.  Pending  error  in  criminal  oaseii  129. 
Error,  I.  1. 

3.  See  alvo  Habeas  Gorpdb. 

It  Of  ineolTent  debtor,  1,  406.    Bibtor,  II. 

1,  IV.    395.    Bills,  VL 
IIL  Of  eontaract 

Bj  breach,  678.    Cohtract,  IV.  1. 

DISCRETION. 
L  What  refusal  is  not  an  exereise  of  diserstion, 
646.    Bastard,  I. 

IL  As  to  eosts  under  Conntj  Courts  aets,  206, 
210.    Costs,  II. 

DISTRESS. 
L  Generally. 

1.  Distinction  between  an  act  done  in  the 
eoarse  of  the  distress,  and  an  act  done 
after  the  distress  is  orer,  i^6.    Aotioh, 

vin.  1. 

2.  Common  law  right  not  taken  awaj  by 
oamnlatire  remedy  gt?eB  by  stalatSr  793. 
Post,IL 

IL  Damage  fesant. 
Seisnre  of  uneertiflealad  engise  oieBmbering 

a  railway. 

Beets.  115,  116  of  the  Railways  danses 
Consolidation  Aot  proride  that  no  one  shall 
ase  an  engine  on  the  railway  of  a  eompaoy 
whieh  has  not  been  approved  of  by  the  com- 
pany, and  that  a  certifleate  of  the  approval 
may  be  obtained  by  certain  steps ;  and  that, 
if  an  engine  be  nsed  on  the  railway  without 
a  eertifioate,  the  party  using  shall  forfeit 
to  the  company  a  sum  not  OKoeeding  202., 
and  the  company  may  remore  the  engine. 

Held :  1.  That  the  company  has  a  com- 
mon law  right  of  distress  damage  fesant  on 
an  engine  encumbering  the  raUwgy,  if  there 
be  no  certificate  of  approval. 

2.  That  to  a  count,  oomplaining  that  the 
company  conrerted  the  plaintiff's  engine  to 
their  use,  and  wrongfully  deprived  the  plain- 
tiff thereof,  it  is  a  good  plea  that  the  plaintiff 
demanded  it  for  the  purpose  and  in  order 
that  he  might  use  it  on  the  railway  with- 
out  a  certificate  of  approral.  Amherffate, 
Ac,  Bailvay  Company  r.  MidUmd  Railwmy 
Company,  793 

IIL  For  rent. 
Seisnre  of  goods  fraudulently  remored  to 

aroid  distress  for  rent 

A  tenant  on  the  morning  of  the  quarter- 
day  fraudulently  removed  his  goods  with 
intent  to  avoid  a  distress  for  the  rent  whieh 
became  due  on  that  day.  The  landlord,  after 
the  rent  had  become  in  arrear,  and  within 
thirty  days  of  the  removal,  followed  and 
^ised  the  goods  as  a  distress. 


Held,  by  Lord  Campbell,  C.  J.,  Coleridge 
and  Erie,  Js.,  that  his  seizure  was  justified 
under  stat  11  G.  2,  o.  19,  s.  1,  the  rent  being 
due  and  payable,  though  not  In  arrear,  at 
the  time  of  the  removal.  Crompton,  J.,  dis- 
sentiente,  and  holding  that  (whatever  might 
be  the  proper  construction  of  the  statute  in 
a  Court  of  Error)  the  previous  decisions 
bound  a  court  of  co-ordinate  Jurisdiction  to 
hold  that  it  was  essential  that  the  rent  should 
be  in  arrear  at  the  time  of  the  removaL 
DihhU  V.  Bowaier,  564 

IV.  For  tithe  commutation  rent-charge. 
Notice  of  action,  when  required,  and  what 
sufficient,  915.    Acrioir,  VIIL  1. 

DIVISION. 
Land  tax  division,  694.    Lahd  Tax. 

DOCK. 
RateabUity,  148.    Poos,  IV. 

DOCUMENTS. 
Inspeetion  of,  555.    Evidxnck,  IIL  1. 

DRAMA. 

Sedoetion  of  person  engaged  as  a  dramatic  per- 
former, 216.    Action,  L  2. 

DUTY. 

Declaration  made  in  the  discharge  of,  918* 
BrwuMom,  V. 

EJECTMENT. 
Notiea  to  quit. 
Proof  of  service:   declaration  of  dftceased 
agent»  933.    Bvidbiicb.  V. 

ELECTION. 

By  proving  vader  a  bankruptoy :  costs  of  in- 
dictment removed  by  certiorari,  176.  Bakk- 
BUPT,  IIL 

EMANCIPATION. 
Of  children,  440.    Poor,  XIL 

ENCROACHMENT. 
L  Aequisitioii  by. 
1.  Who  entitled  to :  landlord  and  tenantb 

A  tenant  encroached  on  waste  land,  not 
belonging  to  his  landlord,  separated  fh>m  his 
holding  only  by  a  road.  He  built  on  the 
encroachment,  and  continued  to  occupy  it,  as 
a  part  of  his  holding  and  ancillary  to  the 
occupation  thereof,  for  more  than  twenty 
years.  He  then  gave  up  the  original  holding 
to  his  landlord,  but  claimed  to  retain  the  en. 
croachment  as  his  own.  In  ejectment  by  tb^ 
landlord : 
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Held:  that  an  encroachment  made  nn^er 
mieh  circamstances  is,  as  between  landlord 
and  tenant,  to  be  presumed  to  be  part  of 
the  holding :  that  it  rested  on  the  defendant 
to  show  by  other  facts  that  the  encroachment 
was  not  made  as  part  of  the  holding ;  and 
that  the  mere  interrention  of  the  road  did  not 
rebut  the  prima  facie  presumption.  Andrewt 
T.  HaiU*,  349 

2.  Intervention  of  road,  349.    Ante,  1. 

IL  On  highway. 
Effect  of  erroneous  oonriction,  748.     Abate- 

KBMT. 

ENBORSEMBNT. 
Of  senrice  of  notice,  933.    Eyiobitcb,  V. 

ENROLMENT. 
Of  annnities,  374.    Annuitt,  I.  1. 

BNTET. 
I.  What  if. 
A  mere  entry  distinguished  fh>m  a  tempo- 
rary resumption  of  possesaion,  641.    Livi- 
TATXOir,  I.  1. 

IL  Right  of. 

1.  Limitation:  temporary  assumption  of  pes* 
seasion,  641.    Limitation,  L  1. 

2.  Accruing  on  ouster,  132.    Mike,  L  1. 
HL  Necessity  for. 

When  not  essential  to  resting  of  estate,  331. 
Lease,  L 

IV.  Under  Copyright  Acta. 
Entry  of  new  publication  at  Stationers'  Hall, 

677.      COPTRIQHT. 

EQUITY. 

L  Relation  of  cestui  que  trust  and  tmatee  when 
noticed  in  a  court  of  law,  605,  624.    London. 

IL  Equitable  defencea  how  far  available  at  law, 
46.    Bills,  1. 1. 

ERROR. 

In  criminal  oaaes. 

L  Recognisances. 
1.  Conditions  of  recognisance  upon  discharge 
on  bail. 

D.,  being  eonyioted  of  a  miademeanor  at 
the  Sessions,  was  aentenoed  to  imprison- 
ment :  he  brought  error  in  the  Court  of  Q. 
B.,  which  aflSrmed  the  judgment;  and  he  was 
recommitted  to  prison.  He  then  brought 
error  in  the  Exchequer  Chamber,  and  entered 
into  a  recognisance  conditioned  to  prosecute 
the  writ  of  error,  and  abide  the  Judgment  of 
the  Court,  "  and,  in  case  of  the  affirmance  of 
the  judgment  against  which  error  is  aaaigned," 


to  "surrender  himself  perjionnlly  to  he  deal* 
with  as  our  Court  of  Exchequer  Chamber 
may  order."  He  was  then  discharged  i»y  a 
Judge  at  Chambers.  Afterwards  the  rerog- 
nisance  was  filed  in  this  Court. 

Held ;  that  the  discharge  jrza  improper,  the 
condition  of  the  recognisance  not  being  in 
conformity  with  stat  9  A  9  A'icL  c.  68,  s.  1 : 
and  this  Court  made  absolute  a  rule  for 
apprehending  and  recommitting  D. 

The  form  of  the  recognisance  did  not 
appear  from  the  affidavits.  Held,  neverthe-' 
less,  that  this  Court  would  notice  it,  on  the 
argument  of  the  rule,  as  it  was  on  the  files  of 
the  Court  Although  it  was  headed  **  In  the 
Exchequer  Chamber."  Duydale  r  Tkt 
Quten,  129 

2.  What  documents  the  Court  will   notice, 

129.     Ante,  1. 

n.  Apprehension  and  recommittal  for  defect  ia 
reoognisanoea,  129.    Ante,  I.  1. 

ESTATB. 
I.  Construction  of  limitatlona. 
Remainder  expectant  on  general  failon  of 

preceding  Umitationa. 

By  marriage  aettlement,  C,  the  Imaband, 
in  consideration  of  the  intended  marriage 
and  of  the  fortune  of  S.,  the  wife,  to  which 
C.  was  to  become  entitled  on  the  marriage, 
released  land  to  the  nee  of  himself  in  fee  until 
the  marriage ;  and,  after  the  marriage,  to  the 
use  of  himself  for  life ;  remainder  to  trustees 
to  preaenre  contingent  remainders ;  and,  after 
the  deoeaae  of  C,  in  caee  S.  should  sonrire 
him,  to  the  uae  of  S.  for  life ;  remainder  to 
trusteea  to  preaerre  contingent  remainders; 
and,  after  the  deceaae  of  the  aorvivor  of  C 
and  S.,  in  eaae  there  should  be  only  one  child 
of  the  marriage  then  living,  and  no  other 
child  then  dead  leaving  issue,  to  the  use  of 
such  child  in  fee ;  but,  in  ease  there  should 
happen  to  be  more  than  one  such  child  lirisg 
at  the  deceaae  of  the  aurvivor  of  C.  and  S., 
or  any  child  or  children  then  dead  leariag 
iaaue,  then  to  the  uae  of  all  such  children  of 
C.  and  S.,  and  aueh  children'a  children,  re- 
apectively,  for  auch  eatatea  as  C.  and  S.  should 
jointly  appoint,  and,  in  default  of  such  ap- 
pointment, aa  the  aurvivor  should  appoint: 
and,  in  de&ult  of  such  appointment,  to  the 
uae  of  all  the  children  of  the  marriage  ae 
tenanta  in  common  and  of  the  heirs  of  their 
respective  bodies,  with  cross  remainders; 
and,  "  for  default  of  all  such  issue,"  to  the 
use  of  four  brothers  and  aisters  of  Sw  aa 
tenanta  in  common  in  fee. 

S.  aurvived  C. :  there  were  two  children  of 
the  marriage,  of  whom  both  died,  without 
leaving  issue,  in  the  lifetime  of  S.  No  ap- 
pointment was  made. 

Held :  by  Lord  Campbell.  C  .1..  Coleridge 
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And  Wightman,  Js.,  that  the  remainder  to  S/s 
brothers  aod  sisters  took  effeot,  as  it  was  not 
a  limitation  in  remainder  after  the  deter- 
mination of  the  estates  given  to  the  children 
as  tenants  in  common  in  tail  by  the  limita- 
tion immediately  preceding,  but  was  an  inde- 
^endent  limitation  to  take  effect  in  case  there 
were,  at  the  time  of -the  death  of  the  sarrtror 
of  C.  and  S.,  no  issne  in  whom  any  of  the  pre- 
vious limitations  ooold  vest 

Crompton,  J.,  dissentiente.  Doe  dem,  Leet 
T.  Ford,  970 

IL  Vesting  of. 

1.  Of  an  immediate  lease  for  years  granted 
by  remainderman,  331.    Lbasb,  I. 

2,  Without     entry     or     attornment     831. 
Lease,  I. 

HI.  Quality  and  quantity. 

1.  In  fee  simple  or  in  tail,  27.    DkyibEi  L 
IV.  Settlement  by,  803.    Poor,  X. 

BSTOPPBL. 
1.  By  false  representations. 

1.  Not  where  not  intended  to  be  acted  on,  1. 
Debtor,  IV. 

2.  Not  where  not  acted  on,  1.    Debtor,  IV. 
IL  By  conduct 

When  not  by  mere  inaction,  364.    Vendors, 
ILL 
IIL  By  execution  of  instrument. 
As  maker  of  a  joint  and  several  promissory 
note,  46.    Bills,  I.  1. 
IV.  Between  landlord  and  tenant 

As  to  encroachments  by  tenant  on  land  of 
stranger,  349.    Encroachmemt,  L  1. 

EVIDENCE. 
1    Burthen  of  proof. 
Where  no  irregularity  appears  on  the  face  of 
a  parish  binding,  809.    Poor,  IX.  1. 

IL  Restrictions  on  the  use  of  statutory  evi- 
denoe. 
Issue  directed  on  the  trial  of  which  it  is  not 

to  be  used,  577.    Copyright. 
IIL  Inspection  of  documents  under  stat  14  A 
16  Vict  0.99,8.6. 
1.  To  enftblo  plaintiff  to  meet  defendant's 

case. 

Plaintiff  brought  an  actdon  to  recover  from 
defendant  a  deed  made  between  P.  and  plain- 
tiff. Defendant  pleaded  a  general  lien  for 
work  done  by  him  as  attorney  for  plaintiff. 
Under  a  judge's  order,  defendant  delivered 
particulars  of  his  lien,  which  consisted  of  a 
bill  of  costs  in  an  action  of  P.  against  G. 
Plaintiff  applied,  under  stat  14  A  15  Vict 
«.  99,  s.  6,  to  be  at  liberty  to  inspect  defend- 
ant's day-books,  bill-books,  cash-books,  letter- 


books,  ledgers,  and  journals,  commencing 
and  concluding  at  days  named,  and  *o  take 
copies  of  or  extracts  from  such  parts  as 
related  to  the  particulars  of  lien. 

In  support  of  the  application,  plaintiff 
deposed  that  he  was  not  indebted  to  defend- 
ant for  any  part  of  the  costs,  but  that  P.,  if 
any  one,  was  so  indebted.  That  defendant's 
day-books,  Ac.  (as  before),  so  commencing 
and  concluding,  from  which  books,  or  some 
of  them,  the  bill  of  costs  had  been  taken, 
would,  as  defendant  believed,  furnish  material 
evidence  in  support  of  plaintiff's  case ;  and, 
in  particular,  would  show  that  defendant 
never  did  any  of  the  work  on  account  of 
plaintiff,  but  on  account  of  P. ;  and  the  in- 
spection was  material  and  necessary  to  sup- 
port plaintiff's  case.  Defendant  deposed  that 
he  kept  no  bill-book  or  journal  within  certain 
days,  within  which  time  he  deposed  that  all 
the  costs  were  incurred. 

Held :  that  inspection  might  be  granted  for 
obtaining  any  evidence  necessary  to  support 
plaintiff's  original  case,  or  to  meet  the  de- 
fendant's case,  though  not  for  information 
showing  how  defendant's  case  would  be  sup- 
ported. 

Held  also:  that  the  application  wa«  too 
extensive. 

But,  per  Lord  Campbell,  C.  J.,  Coleridge 
and  Crompton,  Js.,  dissentiente  Erie,  J.,  the 
inspection  was  granted  of  such  entries,  in 
defendant's  day-books,  cash-books,  and  led- 
gers, within  the  days  named  by  defendant,  as 
related  to  items  of  the  particulars  of  lien. 
iS'eonv.  Walker,  555 

2.  Application  must  not  be  merely  in  general 

terms,  555.    Ante,  1. 

IV.  Secondary:  admissibility. 

When  not  on  non-production  by  witness. 

A  person,  not  a  party  to  a  cause,  served  in 
due  time  with  a  subpoena  duces  tecum  to  pro- 
duce a  document  at  the  trial  of  the  eause, 
without  any  legal  excuse  disobeyed  it,  and 
did  not  produce  the  document  Held :  that 
secondary  evidence  of  its  contents  was  not 
admissible  under  such  circumstances.  Regina 
V.  Llan/aethlif,  940 

V.  Declaration  of  deoeased  persons. 

What  not  suflBciently  the  ordinary  course  of 

their  business :  oral  declaration  <Bontradict- 

ing  written  memorandum. 

In  order  to  prove  notice  to  quit  to  have 

been  served  upon  R.,  a  tenant  from  year  to 

year,  it  was  proposed  to  show  that  the  notice 

had  been  served  on  W.,  R.  being  absent,  and 

had  reached  R.    It  was  shown  that  J.,  a 

person  deceased,  was  ordinarily  employed 

for  the  landlord,  to  serve  notices  to  quit:  that 

a  notice  requiring  R.  to  quit  had  been  handed 

to  J.,  who  had  brought  back  the  dnplioate. 
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and  bad  signed  an  endoHement  stating  eer- 
Tioe  on  R.,  and,  further,  that  J.  had  then 
orally  stated  that  he  had  delivered  the  notice 
to  W. 

Held:  that  J.'s  oral  declaration  was  not 
admissible,  as  not  appearing  to  hare  been 
made  in  Uie  ordinary  coarse  of  his  busi- 
ness.    Stapylton  ▼.  Clough,  033 

VL  Admissibility    of    oral    oTidenee    adding 

terms  to  written  contracts. 

Whether  one  of  the  makers  of  a  Joint  and 
seyeral  promissory  note  may  show  that  he 
was  merely  a  surety,  46.    Bills,  L  1. 

VIL  Explanation  of  written  documents  by  oral 
eyidence. 

Ambiguity  in  ancient  charters,  427,  428,  n. 
Chartbb,  IL  1,  y.  1. 

VHI.  In  particular  instances. 
Bridonce  of  conversion  by  incorporated  eom> 
pany  through  the  act  of  their  servaat,  322. 
Carrier,  IL 

BXBCUTION. 
L  Generally. 

1.  Protection  of  officers,  748.    Abatemskt. 

2.  For  costs,  after  payment  of  debt,  279. 
CouKTY  Court,  VII.  1. 

3.  Mandamus  to  iasne,  279.  Comrrr  Court, 
VIL  1. 

II.  Direction  not  to  execute. 
What  not  equivalent  to,  217.  Coithtt  Court, 
IX.  L 

IIL  Interim  decree  pending  appeal. 
Nature    of    the    judgment,    14.      FoRRioir 
JuDOMEirr. 

IV.  Capias  ad  satisfaciendum. 
Detainer  of  debtor  illegally  arrested  by  ano- 
ther party,  717.    Arrjbbt,  L  1. 

EXECUTORS  AND  ADMINISTRATORS. 
L  Generally :  liability  to  actions. 

1.  On  a  claim  against  the  deceased  for  con- 
tribution, 287.     Contribution,  I.  1. 

2.  Grant  of  letters  of  administration  is  part 
of  the  cause  of  action,  573.  Couvtt 
Court,  L 

3.  Distinction  between  a  bequest  in  tnist  and 
a  legacy,  &73.    Couhtt  Court,  L 

n.  Actions  by. 
To  recover  money  paid  by  executor  de  son 
tort,  830.     Post,  IIL 

IIL  Executor  de  son  tort 
PByments  by,  in  due  course  of  administra- 
tion. 

The  creditor  of  a  deceased  person  may 
retain,  against  the  representative  of  the  do- 
d,  payments  made  to  him  oat  of  the 


assets  of  the  deceased,  in  due  course  of 
administration,  by  an  executor  de  son  tort, 
if  the  executor  de  son  tort  waa  really  acting 
as  executor  so  that  the  creditor  might  reason- 
aoly  suppose  him  to  be  rightful  representa- 
tive. But  acts  sufficient  to  make  the  executor 
de  son  tort  chargeable  as  such  do  not  neeea- 
sarily  make  the  payment  good  against  the 
rightful  executor.      Tkompton  r.   Hardimgf 

639 

EXEMPTION. 

Prom  rateability,  148,  160.    Poor,  IV^  V.  1. 
492.  Public  Health  Act. 

EXPENSES. 

What  not  included,  182.    Parliahbrt. 

PALSEHOOD. 

L  False  representation  not   intended    to    W 
acted  on,  nor  acted  on,  1.    Debtor,  IV. 

n.  False  representaUon  in  a  public  proapeetoi^ 
476.    Action,  1. 1. 

FALSE  IMPRISONMENT. 

See  iHPRISONIfBVT. 

FIAT. 
Of  Attorney-General,  856.    Charter,  L 

FINALITY. 

I.  Of  order  unappealed  against,   84.     Poos^ 
XIIL 

IL  Of   wrong    decision    acquiesced    in,    206» 

Costs,  II.  1. 
ni.  What  interim  decree  not  a  final  order  or 

Judgment,  14.    Forbigm  JuneHXHT. 

FINE. 

On  admittance  to  copyholds,  924.     Copthold, 
LL 

FOREIGNER. 

Foreign  principal,  89.    Bills,  V.  1. 

FOREIGN  ATTACHMENT. 
L  Jurisdiction. 
BesideiMe  of  parties,  locality  of  debl»  Cas. 
London. 

IL  mtle  to  the  debt 
Equitable   interest  in  anotber  party,  995. 
London. 

III.  Garnishee. 

1.  Effect  of  his  having  notioe  that  the  debt 
has  been  assigned,  605,  623.    London. 

2.  How  far  affected  by  the  defendant  hAvinir 
no  notice  to  defend,  605,  621.    Londob. 

3.  As  against  him  his  creditor  cannot  ea» 


FOREIGN  ATTACHMENT. 
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trorert  the  debt  sued  for,  605,  625.    Lon- 
don. 
4.  How  far  safe  by  paying  nnder  judgment, 
605,  621.     LoNDOir. 
r7.  Practical  forms. 
!•  Saggestion   for  writ   to    mayor,   Ao.,  to 
certify:    certiorari;  verbal  certificate  by 
Recorder,  605,  626.     LoNDOir. 

FOREIGN  JUDGMENT. 
Action  on. 
When  not  maintainable  the  judgment  not 
being  final :  interim  decree  for  costs,  pend- 
ing appeal. 

S.  raised  an  action  against  P.  before  the 
Lords  of  Session  in  Scotland,  who  dismissed 
the  action  and  found  P.  entitled  to  his  ex- 
penses. S.  appealed  to  the  House  of  Lords. 
Pending  the  appeal,  P.  petitioned  the  Lords 
of  Sesaion  for  decree  and  interim  ezeontion, 
nnder  stat.  48  G.  3,  o.  151,  s.  17,  for  the  ex- 
penses. The  Lords  of  Session  allowed  the 
decree,  pronouncing  an  interlocutor  and 
interim  decree  for  payment,  upon  security  to 
repay  (<<  caution  to  repeat")  in  the  CTcntof  a 
rerersal  of  the  original  judgment  in  the  House 
of  Lords,  with  warrant,  in  failure  of  payment 
after  a  time  named,  to  poind  S.'s  goods. 

Security  having  been  given,  and  the  time 
having  expired.  P.,  in  this  Court,  sued  for  the 
amount  of  the  expenses. 

Held :  that  the  action  was  not  maintain- 
able, the  decree  for  payment  not  being  in 
the  nature  of  a  final  judgment  Patrick  y* 
Skedden,  14 

FORFEITURK 
I.  By  abuse  of  franchise,  856.    Chartxr,  L 
n.  Of  false  weights,  Ac,  108.    BoKA  FiDUk 

FRANCHISE. 

I.  Abuse  of,  856.    Chartbr,  L 

II.  Of  dissolved  abbey,  580.    Amaxtlt^  L  1. 

FRAUD. 

L  Fraudulent  removal  of  goods  to  avoid  dis- 
tress for  rent,  564.    Distrxss,  UL 

II.  Misrepresentations  in  public  proi^eotiu, 
476.    AcTiov,  L  2. 

FRAUDS,  STATUTE  OF. 
Aoceptaaoe  of  goods,  364.    Vimdors,  IE.  1. 

GAOL. 
L  Maintenance  of  city  prisoners  in  county  gaol. 
1.  What  local  acts  do  not  amount  to  a  special 
contract 
The  city  of  S.  in  the  county  of  W.  had,  by 


charter  of  Ja.  1,  a  gaol,  and  quarter  sessious. 
By  a  local  Act,  25  O.  3,  c.  03,  the  city  was  re- 
quired to  pull  down  and  rebuild  their  gaol, 
and  till  it  was  rebuilt,  the  city  prisoners 
were  to  be  committed  to  the  gaol  of  the 
county  of  W.,  the  city  paying  for  their  main- 
tenance  aa  the  justices  of  W.  might  direct 
By  a  subsequent  local  Act,  39  A  40  G.  3,  c. 
liiL,  reciting  the  former  Act,  that  it  was  not 
expedient  to  rebuild  the  city  gaol,  that  per- 
mission had  been  aalced  and  obtained  from 
the  county  justices  to  continue  to  commit  to 
the  county  gaol,  and  that  R.  had  proposed, 
by  way  of  compensation,  to  grant  to  the 
justices  a  piece  of  land  for  an  addition  to  the 
gaol,  the  clauses  of  stat  25  G.  3,  c.  93,  re- 
quiring the  city  to  build  a  gaol,  were  re- 
pealed ;  the  piece  of  land  was  vested  in  the 
High  Sheriff  of  W.  for  the  time  being;  and 
the  prisoners  were  in  future  to  be  committed 
to  the  county  gaol.  No  express  provisions 
wore  made  as  to  their  maintenance. 

By  the  Municipal  Corporation  Act  the 
bounds  of  the  city  of  S.  wore  enlarged. 

Held:  that  the  local  acta  did  not  amount 
to  a  special  contract  between  the  county  and 
city  as  to  the  maintenance,  Ac,  of  prisoners 
within  the  meaning  of  stat  5  A  6  Vict.  o.  98, 
s.  18.  SemhU,  that  if  it  had  amounted  to 
such  a  contract  between  the  county  and  the 
ancient  city,  it  would  not  have  been  one 
relating  to  the  prisoners  committed  IVom  the 
enlarged  city. 

Therefore,  on  a  mandamus  commanding 
the  city  to  pay  a  rateable  proportion  of  the 
expenses  of  the  gaol,  under  stat  5  A  6  Vict 
0.  98,  a  return  relying  on  these  Acts  as  a 
special  contract  was  held  bad,  and  a  per- 
emptory mandamus  awarded.  Rtgina  v. 
Ntw  Sarum,  Mayor,  d^c,  654 

3.  Bffeet  of  enlargement  of  city,  654%  Ante,  1. 
8.  Mandamus  to  pay  proportion  of  expenses, 

654.    Ante,  1. 

IL  Oomraitmsnte  by  county  justices  to  Ubeitj 
gaol,  580.    Assault,  L  1. 


GAOLER. 

Whether  he  may  discharge  a  prisoner  on  notloe 
without  warrant,  1.    Dkbtoh,  IV. 

GARNISHEE. 
Under  custom  as  to  foreign  attachment^  606. 

LOVDOV. 


GOOD  FAITH. 


See  Bona  Fides. 


Sale  of,  612. 


GOOD-WILL. 

GOXTRACT,  n.  I. 
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GRANT. 


INCROACHMENT. 


GRANT. 
L  By  the  crown. 
ReBtrictions  as  to  forfeiture,  856.    Charter, 
I. 

II.  By  remaiDdermao,  331.    Lsask,  L 

III.  Of  annuity,  374.    Amvnr,  IL  1. 

IV.  Things  lying  in  grant 

When  minerals  lie  in  grant,  132.   IiIirr,  L  1. 

V.  Entry  and  possession. 

Grant  to  two  joint-tenants  one  of  whom  is 
already  in  possession,  132.    Mine,  I.  1. 

OUARANTEB. 

Fraudulent  misrepresentation  by  public  offer  to 
guarantee,  476.    Action,  I.  1. 

HABEAS  CORPUS. 
Ad  subjiciendum. 

1.  Intendment  of  fresh  default,  in  commit- 
ment by  county  court,  521.  CoumT  Court, 
IX.  2. 

2.  What  may  be  shown  on  affldarit  in  answer 
to  a  return  of  warrants  of  commitment, 
717.    Arrest,  1. 1. 

3.  Detainer  under  successlre  warrants,  717. 
Arrest,  I.  1. 

4.  Form  of  rule,  to  dispense  with  the  bring- 
ing up  of  the  party,  717,  734.  Arrest,  1. 1. 

HARBO0R. 
See  Port  Dubs. 

HBADma. 
Of  recognisance,  129.    Error,  L  1. 

HEARING. 
By  Bishop,  what  is  sufficient,  771.    Behbvtce, 
LI. 

HEIR. 
Heir  general  or  heir  of  the  body,  27.  Detise,  I. 

HEREDITAMENT. 
What  is,  744.    Clerk. 

HIGHWAY. 
L  Encroachments. 
Duty  of  surveyor  to  abate  after  conviction, 
748.    Abatement. 

II.  Surveyor. 
When  protected  though  acting  without  war- 
rant  on    an    erroneous    conviction,    748. 
Abatevbitt. 

nL  Turnpike  road. 
What  is  not  a  turnpike  road  within  the  pro- 
visions as  to  railway  bridges,  466.    Mam- 
DAHUS,  IL 


HOUSE  OF  CORRECTION. 
See  Gaol. 

HUSBAND  AND  WIFE. 
See  Baron  and  Fekb. 

IDENTITY. 
Of  parties  to  successive  arrest,  717.    AsxxaT, 
LL 

ILLEGALITY. 

I.  Generally. 

1.  Of  intended  user,  as  a  ground  for  refatia^ 
to  restore  goods  to  owner,  793.  Distrbss, 
II. 

2.  Illegal  arrest;  subsequent  detainer^  717 
Arrest,  I.  1. 

3.  Award  that  trains  shall  travel  at  a  dan- 
gerous speed,  530.    Railway,  IIL  1. 

4.  Liability  of  employer,  767.    Contractor. 

II.  Pleading. 

1.  Illegality  not  patent  must  be  shown  by 
pleading,  530.    Railway,  III.  1. 

2.  Connexion  of  the  deed  pleaded  to  with 
the  illegal  purpose,  118.    Covenaut,  L 

IMPLICATION. 

L  Of  agreement  to  provide  employment,  357. 

Master  and  Servant,  I.  1. 
H.  From  express  provisions  for  special  cireioR- 

stances,  395.   Bills,  VI.  406.  Debtor,  IL  ]. 
IIL  As  to  the  duration  of  an  arrangement  by 

arbitrators,  530.    Railway,  IIL  1. 

IMPRISONMENT. 
I.  Generally. 

1.  Not  completely  put  an  end  to  by  letdac 
out  on  bail,  928.    Coroner. 

2.  Illegal,  717.    Arrest,  L  1. 
IL  For  contempt 

In  not  appearing  to  judgment  sommont,  27L 
County  Court,  IX.  1. 

in.  In  what  place. 
Remedy  for  detuning  remanded  insolvent  in 
wrong  place,  1.    Debtor,  IV. 

IV.  Discharge. 

On  what  authority,  1.  Debtor,  IV.  2TI. 
County  Court,  IX.  1. 

V.  Action  for  false  imprisonment 

1.  Gist  of  the  action,  1.    Debtor,  FV. 

2.  Damages:  expenses  of  setting  aaide  tlie 
inquisition  on  which  the  imprisonmeat  w^ 
founded,  928.    Coroner. 

INCROACHMENT. 
See  Enoboacriient. 


INCUMBENT. 


JUDGMENT. 
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INCUMBBNT. 
Proceedings  to  compel  residenoe,  771. 


BSITE- 


ncE,  L  1. 


INDBMNITY. 


Set-off  not  pleadable  to  action  on  the  bond,  23. 
B0K2>,  L  1. 

INDBNTURB, 
PariBh  apprenticeehip,  800.    Poor,  X. 

wwAW  INFBRENGB. 

Of  auent»  from  acting  with  notice,  750.    Cab^ 

RIER,  L 


INFRINGBMBNT. 


See  Patbht. 


INNEBBPBR. 


Cloiing  hooee  daring  nsual  hoon  of  divine  ser- 
vice. 
What  ia  meant  by  "  afternoon  service." 

On  appeal  against  a  conviction  of  an  inn- 
keeper for,  in  the  parish  of  N.,  contrary  to 
the  tenor  of  his  license,  keeping  open  his 
house  on  Sunday  during  the  usual  hours  of 
afternoon  Divine  service  in  the  parish  church 
of  N.,  the  Sessions  quashed  the  conviction, 
subject  to  a  case :  by  which  it  appeared  that 
the  service  in  the  parish  church  was  formerly 
at  11  A.  M.  and  at  3  p.  k.,  but  in  1826  the 
hours  were  changed,  and  since  that  time  there 
was  service  in  the  church  at  11  A.  v.,  in  the 
workhouse  at  2  p.  m.,  and  in  the  church  at  6 
p.  M.,  and  that  the  conviction  was  for  keeping 
his  house  open  during  the  service  commenc- 
ing at  6  p.  M. 

Held,  that  the  expression  in  the  license, 
under  stat  9  G.  4,  c.  61,  "usual  hours  of" 
"afternoon  Divine  service"  meant  usual 
hours  of  Divine  service  if  in  the  afternoon  : 
and  that  the  service  at  6  p.  m.  was  in  the 
evening,  not  the  afternoon ;  and  that  the  oon- 
viction  was  wrong.     Begina  v.  Knapp,     447 

INQUISITION. 
Expenses  of  setting  aside,  928.    Cobohbb. 

INSOLVENT  DEBTOR. 
See  Debtor. 

INSPECTION. 
Of  documents,  665.    Bvidbkcb,  IIL  1. 

INSPECTOR. 
Of  weights  and  measures,  108.    Bova  Fideb. 

INTENDMENT. 
I.  Thatajudge  has  done  his  duty,  521.   County 
Court,  IX.  2. 


II.  Not  that  speed  awarded  is  dangerous,  530. 
Railway,  III.  1. 

INTENTION. 

1.  Breach  by  communication  of  intention 
not  to  perform  contract,  678.  Contract, 
IV.  1. 

2.  That  a  representation  shall  be  acted  on,  1. 
Debtor,  IV. 

INTERESSB  TERMINL 
See  pages  132.    Mine,  I.  1.    331.  Lbasb,  L 

INTEREST. 
Of  money. 

1.  What  security  for  is  not  tho  grant  of  an 
annuity  requiring  enrolment,  374.  An- 
nuity, I.  1. 

2.  Statement  of  rate  in  comer  of  note,  763. 
Bills,  II.  I. 

8.  Rights  of  creditors  of  insolvent  debtor, 
739.    Debtor,  I. 

INTERIM  DECREE. 
See  page  14.    Foreign  Judgvent. 

INTERLOCUTORY  PROCEEDING. 
What  is,  14.    Foreign  Judgment. 

INTERPRETATION. 
See  Construction. 


See  Patent. 


INVENTION. 


ISSUE. 


Limitations    for    default  of,  27.    Detibb,  I, 
970.  Estate,  L 

JOINT  TENANT. 

L  Lessee  of  mines   under  a  copyhold,   132. 
MiNB,  L  1. 

IL  Possession  by  one  of  several,  132.    Mine, 
LI. 

JUDGE. 
At  chambers :  review  of  his  decisions. 
Reasonable  time,  206.    Costs,  IL  1. 

JUDGMENT. 
L  Final  or  interlocutory. 
Scotch  interim  degree,  14.    Fobbion  Juna- 

MENT. 

IL  Jurisdiction  over. 
When  not  over  Judgments  on  warrants  of 
attorney  given  to  provisional  assignees^ 
739.    Dbbtob,  L 

\  IIL  Entering  satisfaction.   ' 
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On  jadgmenia  on  warrants  of  attorney  given 
to  prorisional  aMlgneoB,  739.    Dbbtob,  L 

IV.  JoBtification  under. 
Protection  of  officers,  748.    Abatkmkkt. 

JUDGMENT  SUMMON& 
See  page  271.    Codntt  Court,  IX.  1. 

JUDICIAL  NOTICB. 
See  NonoB,  L 

JURISDICTION. 

L  Over  judgments  on  warrants  of  attorney 
given  to  provisional  assignees,  730.  Debtor, 
1. 

XL  Constmction  of  an  alternative  prorision 
giving  jurisdiction,  669.    County  Court,  IV. 

IIL  In  libeiiies,  680.    Assault,  I.  1. 

JURY. 
Qnestion  for. 
In  what  capacity  bankers  made  a  payment^ 
459.    Bank,  I. 

JUSTICE  OF  THE  PEACE. 
I   Qualification. 
Estate  in  remainder. 

Action  for  penalties  under  stat  18  G.  2,  o. 
20,  for  acting  as  a  justice  of  the  peace  with- 
out being  qualified.  On  the  trial  it  appeared 
that  an  estate,  of  more  than  300/.  a  year,  was 
held  in  trust  for  defendant's  wife  for  life, 
remainder  in  trust  for  defendant  for  life, 
remainder  in  trust  for  the  children  of  the 
marriage. 

Held  that  this  did  not  qualify  him. 
Woodward  y.  Watt»,  462 

n.  Jurisdiction  in  liberties. 

1.  Where  there  has  been  an  exclusive  julis- 
diotion  extinguished  by  statute  before  the 
franchise  came  to  the  hands  of  the  Crown, 
680.    Assault,  I.  1. 

2.  What  does  not  revive  the  exdnsive  Juris- 
diction in  a  liberty,  580.    Asbauli^  L  1. 

3.  County  justices  acting  out  of  the  liberty 
with  respect  to  an  assault  committed  in  the 
liberty,  580.    Assault,  I.  1. 

4.  County  justices  acting  out  of  liberty  com- 
mitting to  liberty  house  of  correction,  680. 
Assault,  L  1. 

IIL  Discretion. 
What  refusal  is  not  an  exercise  of  discretion, 
646.    Bastard,  I. 

IV.  Commitments  by  on  summary  convicUon. 

J.  Warrant  issued  immediately  on  a  convic- 
tion in  penalties  in  defendant's  absence, 
680.    Assault,  L  1 

2.  To  house  of  correction  for  a  liberty,  580. 
Assault,  I.  1.  * 


3    Setting  forth  evidence  in,  952.    Mastrb 
AND  Skrvant,  VI.  1. 

V.  His  acts  in  binding  pariah  apprentacea. 
Presumptions  from  the  certificate,  809.  Poor, 
IX.  1. 

LABOURERS. 
Statute  of  labourers,  216.    AcnoN,  L  2. 


LACHES. 


See  Drlat. 


LANDLORD  AND  TENANT. 
L  Relation  how  created. 

1.  Lease  by  remainderman,  to  eommene* 
immediately,  331.    Lease,  L 

2.  Vesting  of  term  without  entry  or  attonn- 
ment»  331.    Lrasr,  I. 

IL  Relation  how  determined. 

1.  By  long  possession  without  pa3FineBt  «f 
rent,  641.    Limitation,  I.  I. 

2.  By  temporary  resumption  by  leaor  at 
wiU,  641.    Limitation,  I.  1. 

ni.  What  passes  by  the  demise. 
Mines  without  the  liberty  of  working  them, 
132.    Mine,  LI. 

rV.  Interesse  terminL 
What  is  not  a  mere  intoieMe  termini,  ISS. 
Mine,  L  1.    331.  Lease,  L 

V.  Changes  in  the  holding. 

Effect  of  lease  of  minerals  for  99  years  to  two, 
one  of  whom  is  already  tenant  of  snrfmee, 
not  excepting  minerals^  from  year  te  yRar, 
132.    Mine,  L  1. 

VI.  Estoppels  between. 

As  to  encroachments  on  the  waate,  Z4.9, 
Encroachment,  L  1. 

VIL  Tenancy  from  year  to  year. 
Repairs,  846.    Post,  IX. 

VIIL  Rent. 

Distinction  between  its  being  due  and  its 
being  in  arrear,  564.    Distress,  IIL  1. 
IX.  Repairs. 
Landlord  when  not  bound  to  repair  <m  ten- 
ancy from  year  to  year. 
Count  by  tenant,  from  year  to  year,  of  a 
house,  against  his  landlord,  for  neglectiiig 
to  do  substantial  repairs  to  the  premises  after 
notice  that  they  were  in  a  dangerous  state; 
per  quod  the  premises  during  the  tenancy 
fell  and  injured  platDtifi"8  goods.    Demairer 
Held:   That  the  declaration  was  bad  in 
substance:  no  obligation  to  do  substantial 
repairs  on  notice  being  implied  by  Irw  &qb 
the  relation  of  landlord  and  tenant.     Gott  v. 
Gandy,  845 
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X  Landlord's  remedies. 

1.  Seizure  of  goods  fraadalently  removed  to 
avoid  distress  for  rent,  664.  Distrbss, 
III. 

2.  Plaint  in  the  County  Court  to  recover  pos- 
session, where  the  rent  or  annual  value  is 
under  501,,  060.    Courrr  Coubt,  IV. 

XI.  Notiee  to  quit 
Proof  of  service:   declarations  of  deceased 
agent,  033.    Etidsmcb,  V. 
XIL  See  also  Lease. 

LAND  TAX. 

By  what  statutes  the  assessments  of  the  quotas 
are  regulated. 

The  duty  of  the  Commissioners  of  land  tax, 
in  assessing  the  contributions  by  the  several 
parishes  within  a  Division,  is  regulated,  net 
by  Stat.  38  G.  3,  o.  5,  s.  8,  but  by  stat  38  G. 

3.  e.  60,  s.  74  (re-enacted  by  stat  42  G.  3,  c. 
116,  s.  180),  which  treats  the  quota  payable 
by  each  parish  towards  making  up  the 
amount  charged  on  the  Division  as  per- 
manent as  its  then  proportion  to  the  other 
parishes  of  the  Division. 

And  this  is  not  altered  by  any  later  enact- 
ment 

Where,  therefore,  such  quota  had,  up  to  tiie 
year  1852,  been  unchanged  for  160  years,  it 
was  held  that  the  Commissioners  were  right 
1a  continuing  the  assessment  for  that  year 
at  such  quota,  although  the  result  was  that 
an  unequal  poundage  was  levied  in  the 
several  parishes.  Regina  v.  Land  Tax  Com- 
mittioneri,  694 

LEASE. 

I.  Estate  of  lessor. 

Lease  by  remainderman:   estate  taken  by 

grantee. 

Where  a  party,  entitled  to  a  remainder  in 
lul  expectant  upon  the  determination  of  a  life 
estate,  grants  a  term  of  years  to  commence 
immediately,  the  grantee,  without  entry, 
takes  an  immediate  vested  estate  carved  out 
of  the  remainder;  stat  4  Ann.  c  16,  s.  0, 
making  the  conveyance  as  e£fectual  as  if 
attornment  had  been  made  by  the  tenant  of 
the  particular  estate.  J>oe  dem.  Ajar  v. 
Brown,  331 

II.  Entry. 

Wh.6n  not  necessary,  831.    Ante,  I. 
IIL  Attornment 

By  tenant  of  particular  estate,  831.    Ante,  I. 
IV.  Particular  instances. 

1.  Of  copyhold,  132.    Mine,  I.  1. 

2.  Lease  of  minerals  to  joint  tenants,  132. 
MmE,  I.  1. 


LEGACY. 

When  it  may  be  recovered  in  the  County  Court, 
673.    CoowTY  Court,  L 

LIABILITY. 
Limitation  of  by  noflice,  750.    Carrier,  I. 

LIBERTY. 

I.  jurisdiction  of  county  Justices  as  to  offences 
committed  in  liberties,  580.    Assault,  I.  1. 

II.  Commitments  to  liberty  gaol,  580.  Assault, 
L  1. 

III.  Franchises  of  dissolved  abbeys,  how  held 
by  the  Crown,  580.    Assault,  I.  1. 

LICENSE. 
Innkeeper's,  447.     Inhkebpbr. 

LIMITATION. 
L  Of  right  of  entry :  stat  3  A  4  W.  4,  c.  27. 

1.  The  twenty  years  possession  broken  by  a 
resumption  by  the  lessor  at  will. 

Before  the  passing  of  stat  3  A  4  W.  4,  o. 
27,  R.  was  let  into  possession  of  land  as 
tenant  at  will  to  S.  He  never  paid  rent 
After  the  statute  passed,  and  before  twenty- 
one  years  had  elapsed  from  R.  being  so  let 
into  possession,  S.  entered,  and  turned  R.  out 
R.  immediately  afterwards  resumed  posses- 
sion; but  no  fresh  tenancy  at  will  com- 
menced; and  he  paid  no  rent 

Held:  that  S.  might  enter,  at  any  time 
before  the  lapse  of  twenty  years  from  such 
resumption  of  possession  by  R.,  though  after 
the  lapse  of  twenty-one  years  from  the  first 
letting  R.  into  possession;  and  was  not 
barred  by  sects.  2,  7,  10.  Randall  v. 
Steven*,  641 

2.  When  the  right  of  entry  on  a  mine  ac- 
crues, 132.    Mine,  I.  1. 

II.  In  practice. 
Reasonable  time,  206,  213.    Costs,  IL  1,  3. 

IIL  Of  remainders,    27.      Devise,    I.     970. 
Estate,  L 

LONDON. 
Foreign  Attachment 
Equitable  title :  residence  of  parties. 

In  an  action  of  debt  by  W.  against  D.,  D. 
pleaded  that  the  debt  had  been  attached  in 
the  hands  of  D.  as  garnishee  in  a  plaint  of 
debt  in  the  court  of  the  Mayor  and  aldermen 
of  the  city  of  London  by  C.  against  W. 
Replication :  that  the  alleged  debt  sued  for 
in  the  Mayor's  court  did  not  arise  or  accrue 
within  the  jurisdiction  of  that  court,  nor  had 
that  court  had  at  any  time  jurisdiction 
thereof. 
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MANDAMUS. 


Held,  on  demnrrer,  a  bad  replication. 

The  custom  of  foreign  attachment  in  the 
said  court  does  not  apply  to  debts,  the  benefi- 
cial interest  of  which  is  rested  in  a  person 
other  than  the  defendant  sued  in  saeh  court, 
whereof  the  garnishee  has  notice ;  and  such 
debts  are  not  attachable  under  the  oastom. 

So  certified  by  that  court  through  the 
Recorder,  and  held  a  good  oustom  by  this 
Court  upon  demurrer.     Wettob^  y.  J)ay,  006 


LORD'S  DAY. 


See  SoNDAT. 


LOTTERY. 
See  page  118.    Cotbhaxt,  I. 

LUNATIC  PAUPBR. 
See  Poor,  XIV. 

MAGISTRATE. 
See  Justice  or  thb  Pjiaoe. 

MALICE. 

Malicious  procurement  of  breach  of  contract, 
216.    Action,  I.  2. 

MANDAMUS. 

I.  When  refused. 

When  obedience  may  expose  the  party  to  an 
action,  196.     County  Court,  YL  3. 

II.  Mandatory  part  of  the  writ 

Effect  of  part  of  the  command  being  unfounded 

in  fact. 

Mandamus  to  a  Railway  Company  whose 
special  Act  incorporated  the  General  Acts  of 
1845.  The  writ  suggested  that  there  was  a 
street  and  "  turnpike  road"  across  which  the 
line  of  the  railway  was  made :  that  the  Com- 
pany constructed  a  bridge,  on  which  the  said 
street  "and  turnpike  road"  was  carried  over 
the  line :  and  that  they  made  the  ascent  to 
the  bridge  with  a  greater  gradient  than  one 
foot  in  thirty.  And  that  the  Company 
deviated  vertically  more  than  two  feet  from 
the  level  of  the  line  as  shown  on  the  plans, 
Ao.f  with  reference  to  the  datum  line :  and 
that  the  street  was  affected  by  such  devia- 
tion, which  was  made  without  the  consent  of 
those  who  had  the  control  of  the  street.  The 
writ  then  commanded  the  Company  to  "  make 
and  construct  the  ascent  to  the  said  bridge 
as  by  law  you  are  bound  to  do,  and  in  con- 
formity with  the  regulations  of  the  Railways 
Clauses  Consolidation  Act,  1845,"  and  also  to 
make  the  levels  of  the  railway  as  referred  to 
the  datum  line,  and  any  deviation  therefrom 
in  conformity  with  the  regulations  of  the 
Railways  Clauses  Consolidation  Act,  1845. 
•     Return,  inter  alia:  That  the  street  was  not 


a  turnpike  road;  that  the  defendants  had  not 
deviated ;  that  the  street  was  not  affected  by 
such  deviation;  and  that  defendants  bad 
made  the  ascent  as  by  law  they  were  bound 
to  do.  Each  of  those  aUegations  was  ti»- 
versed  separately.  Special  verdict:  that  the 
street  was  a  road  of  great  traffic,  but  not 
maintained  by  tolls,  or  under  the  jurisdiction 
of  any  Turnpike  Trustees :  that  there  was  a 
vertical  deviation  of  more  than  two  feet,  and 
that  in  consequence  it  became  necesaary  to 
erect  the  bridge  higher  than  would  otherwise 
have  been  necessary,  and  that  the  street  waa 
affected  thereby :  and  that  the  gradient  was 
more  than  one  foot  in  thirty  feet  and  less  than 
one  in  twenty. 

Held :  that  the  street  was  not  a  tampika 
road :  that  therefore  the  gradient  was  ri^ht, 
and  the  part  of  the  writ  commanding  defead- 
ants  to  make  the  ascent  to  the  bridge  as  by 
law  they  ought  could  not  be  supported,  aa 
that  part  of  the  command  was  unfounded. 

Held  also:  that  as  part  of  the  conunaad 
in  the  writ  could  not  be  supported,  the  writ 
must  fail  altogether. 

Per  Lord  Campbell,  C.  J.  The  proviso  in 
the  Railways  Clauses  Consolidation  Act,  1843, 
8.  16,  that  in  exercise  of  their  powers  the 
Company  shall  do  as  little  damage  as  caa 
be,  relates  to  the  mode  of  doing  works  aa- 
thoriied  to  be  done,  but  does  not  regulsite 
what  those  works  shall  be.  Begina  r.  East 
and  W€9t  India  Dockt,  dfc,  Bailwiy  Gomt- 
pany,  4M 

UL  To  whom. 

1.  To  clerk  of  county  court,  279.  Couxtt 
Court,  VIL  1. 

2.  Not  to  a  court  of  competent  jnrisdietum 
to  adopt  a  particular  oonstmetion,  739. 
Debtor,  L 

IV.  In  particular  instances. 

1.  To  rehear  insolvent,  102.  Conarr  Cwnn, 
VLl. 

2.  To  issae  warrant  for  apprehension  of  ia- 
solvent  not  appearing,  196.  Codstt  Coukt, 
VL3. 

5.  To  issue  execution,  279.  Courtt  Coukt, 
VIL  1. 

4..  To  Justice  to  abjudicate,  S57.  ILAsnem 
AND  Sbrtant,  I.  I. 

6.  To  make  ascent  to  a  bridge,  466.  Ante^ 
IL 

6.  To  pay  rateable  proportion  of  expenMS  of 
gaol,  654.     Gaol,  1. 1. 

7.  To  make  equal  assessment  of  laad  tax* 
694.    Land  Tax. 

8.  To  admit  to  copyholds,  924.  CopraoxA, 
LI. 

V.  When  refused. 

When  obedience  may  expose  the  party  to  aa 
action,  196.    County  Court,  VL  3, 
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VL  Costs. 
On  making  role  absolnte  after  the  litigation 
is  at  an  end,  475.    Cobtb,  I.  1. 


MANUCAPTOR. 


See  Bail. 


MARRIED  WOMAN. 
See  Baboit  asd  Femb. 

MASTER  AND  SERVANT. 
X.  Contract  of  hiring  and  service. 

1.  Mutuality :  implied  agreement  to  find  em- 
ployment 

W.,  by  written  agreement,  In  consideration 
of  Zl,  adyanced  to  him  by  Q.  at  the  time  of 
execution,  and  the  wages  agreed  to  be  paid 
to  him  by  G.,  agreed  to  work  for  and  serre 
G.  as  a  tin-plate  worker,  and  to  serve  no  one 
else  without  Q.*§  consent  in  writing  for  twelve 
months,  and  also  until  the  expiration  of  three 
months  after  notice  by  W.  to  G.  of  his  desire 
to  determine  the  service ;  and  W.  agreed  to 
fulfil  his  said  service,  and  not  to  absent  him- 
self during  customary  hours  of  work ;  and  Q., 
in  consideration  of  W.'s  services,  agreed  to 
pay  W.  on  Saturday  in  every  week  during  the 
aforesaid  term  such  wages  as  articles  made 
by  W.  should  amount  to  at  their  usual  work- 
men's prices.  Proviso  that,  if  after  the  ex- 
piration of  twelve  months  either  party  should 
give  to  the  other  three  months'  notice  of 
desire  to  determine  the  service,  the  service 
should  cease  and  the  agreement  be  void 
after  the  expiration  of  the  time  mentioned 
in  the  notice.  And  W.  authorised  G.  to 
deduct  2«.  per  week  until  the  loan  of  3^ 
should  be  paid. 

Held :  that  the  agreement  showed  liability 
on  the  part  of  G.  to  provide  W.  with  work  so 
long  as  the  service  continued,  and  was  not 
void  for  want  of  mutuality,  and  might  be 
enforced  under  stat  4  G.  4,  c.  34,  s.  S. 

And  the  magistrates  having  refused  to 
adjudicate,  this  Court  made  absolute  a  rule 
ordering  them  to  abjudicate.  Rtgina  v.  Welch, 

367 

2.  Hiring  by  a  corporation,  when  it  need  not 
be  under  seal,  822.     Cabbibr,  IL 

II.  Executory  contract 

1.  Breach  by  renunciation  before  the  time 
for  executing  it,  678.     Contract,  IV.  1. 

2.  How  long  a  party  is  bound  to  hold  himself 
open  to  execute,  678.    Contract,  IV.  I. 

TIL  Liability  for  acts  of  servant 

1.  Liability  of  employer  for  act  of  contractor's 
servant  where  the  employment  is  illegal, 
767.     Contractor. 

2.  Liability  of  company  for  refusal  by  their 
oflSccr  to  deliver  goods  carried  by  them, 
822.    Carrier,  II. 


TV.  Authority  of  servant 

1.  To  do  acts  within  scope  of  business,  822 
Carrier,  II. 

2.  To  accommodate  customers,  822.    Cab* 
RIER,  IL 

V.  Seduction  of  servants. 

1.  Action  for,  not  limited  to  strict  relation  of 
master  and  servant,  216.     Action,  I.  2. 

2.  Statute  of  Ubonrers,  216.    Action,  L  2. 

3.  Seduction    of   dramatic    performer,   216. 
Action,  L  2. 

VI.  Stat  4  G.  4,  c.  34,  s.  3. 

1.  Commitment  bad  as  not  showing  an  offence 
within  the  act 

A  commitment  of  a  servant,  under  stat  4 
G.  4,  0.  34,  s.  3,  for  absenting  himself,  need 
not  set  forth  the  evidence  on  which  the  con- 
viction proceeded. 

But  it  must  show  on  the  face  of  it  that  the 
prisoner  has  been  convicted  of  what  is  an 
offence  within  the  Act. 

It  is  therefore  not  sufficient  that  it  shows 
that  the  servant  absented  himself  without 
auigning  any  sufficient  reason.  Oenoood^t 
cate,  952 

2.  The  commitment  need  not  set  forth  the 
evidence,  082.    Ante,  1. 

3.  What  contracts  may  be  enforced  under 
this  enactment,  357.    Ante,  L  1. 

MASTER  OF  SHIP. 
See  Page  301.    Sbippino. 

MAXIMS. 

I.  Quodlibet  accessorium  sequitur  naturam  sul 
principalis,  176.    Bankrupt,  III. 

II.  Contemporanea  expositio  est  optima,  427. 
428,  n.    Charter,  IL  1,  V.  1. 

III.  Omnia  presumuntur  rit6  esse  acta,  809. 
Poor,  IX.  1. 

IV.  Expressio  unius  est  exolnsio  alterius,  809, 
820.    Poor,  IX.  1.    856.  Charter,  I. 

MEASURES. 
See  Weights  and  Meabcres. 

MEMORANDUM. 
L  Of  promotions,  716. 
IL  Of  service  of  notice,  933.    Evidence,  V. 

MINE. 
I.  Possession  of. 
1.  Passes  with  the  surface,  when  not  excepted. 
A  close,  held  by  copyhold  tenure,  con- 
tained an  unopened  coal  mine.  B.  was 
tcnnot,  from  year  to  year,  of  the  close  to  the 
copyholder  in  fee :  B.  in  fact  occupied  the 
surfucc;   and  it  did  not  appear  that  in  thu 
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MINE. 


NOTICE. 


demifle  to  B.  there  had  been  any  exception 
or  resenration  of  the  mine.  While  B.  was 
such  tenant,  in  1821,  the  copyholder  in  fee 
granted  the  mine,  for  yaluable  consideration, 
to  B.  and  P.  In  1833  B.'s  tenancy  from 
year  to  year  ceased.  Held  that,  before  and 
at  the  time  of  the  grant  of  1821,  B.  was  in 
possession  of  the  mioe  by  yirtae  of  his  tenancy 
from  year  to  year,  though  without  the  right 
to  work  the  mine :  that  he  therefore,  by  the 
grant,  became  possesBed  of  the  mine  for  the 
term  without  actual  entry ;  and  that  his  pos- 
session enured  to  the  benefit  both  of  himself 
and  P. ;  and  therefore  B.  and  P.  were  both 
possessed  of  the  mine  from  the  time  of  the 
grant,  and  had  not  a  bare  interesre  termini. 

In  1847,  the  assignee  of  B.  and  P.'s  term 
entered  upon  and  worked  the  mine :  upon 
which  the  copyholder  in  fee  brought  trespass. 

Held :  that  the  assignee  was  entitled  to  a 
Terdict  upon  an  issue  on  a  plea  that  the  close 
was  not  plaintiff's. 

The  assignee  also  pleaded  the  grant  spe- 
cially, and  justified  entering  under  it  The 
plaintiff  replied  that  the  right  of  entry  had 
not  accrued  within  twenty  years,  under  stat. 
3  A  4  W.  4,  c.  27 ;  which  the  defendant  tra- 
versed. Held  that,  upon  this  issue  also,  the 
defendant  was  entitled  to  the  rerdiot  Keyte 
V.  Powrll,  182 

2.  Enlargement  of  title  by  subsequent  grant, 

132.     Ante,  1. 
8.  To  whose  benefit  it  enores,  132.    Ante,  1. 

4.  By   lessee   of  copyholder   in   feoi    132. 
Ante,  1. 

5.  Admission  in  pleading,  132.    Ante,  1. 
IL  Conveyance  of. 

1.  When  it  is  that  a  mine  Ilea  in  grants  132. 
Ante,  L  1. 

2.  By  demise,  132.    Ante,  L  1. 

3.  To  joint  tenants,  one  already  in  possession, 
182.    Ante,  I.  1. 

IIL  Estates  and  interests  in. 

1.  Of  copyholder,  132.    Ante,  L  1. 

2.  Of  lessee  for  years  of  surface,  132.    Ante, 
LI. 

8.  Of  joint  tenants,  132.    Ante,  I.  1. 

IV.  Right  of  entry  upon. 

When  it  accrues,  132.    Ante,  L  1. 

V.  Description  of  mines. 

Coal  mines,  132.    Ante,  L  1. 

MISREPRESENTATION. 
See  Rbprbskntatioii. 

MONITION. 
See  Page  771.    BEznEFici,  L  1. 

MUNICIPAL  CORPORATION. 
I.  Town  clerk. 


1.  His  expenses  of  the  parliamentaxy  r^TiaioQ, 
182.    Parliakext. 

2.  Proceedings  against,  for  not  delivariag  np 
books,  Ac,  on  going  oat  of  office,  717 
Arrest,  L  1. 

IL  Gaol 

1.  What  not  a  special  contract  for  maintain- 
ing city  prisoners  in  ooonty  g*ol»  <^M. 
Gaol,  L  L 

2.  Mandamus  to  pay  proportion,  654.  Gaol, 
LI. 

ni.  Boundaries. 
BIfeoi   of    enlargomant   of    boinidariM    or 
special  contracts,  654.    Gaol^  L  1. 

IV.  Corporation  books  and  documents. 
Proceedings  to  compel  discharged  oAeor  lo 

give  them  np,  717.    Arrest,  L  1. 

MUSIC. 
Copyright  in,  677.    Coptri«bt« 

BiUTUALITT. 
Page  357.    Master  akd  Sketaxt,  L  1. 

NEGLIGENCE. 

In  the  exeoatlon  of  aa  illegal  eontrme^  797. 
Contractor. 

NON  OBSTANTE  VEREDICTO. 
Suggestion  of  allegations.    Plbaoiko,  IV. 

NON-RESIDENCB. 
See  Page  771.    Benefice,  L  1. 

NOTICE. 
L  JudiciaL 

1.  Of  docamenti  on  the  file  of  tho  Cowt 
though  headed  in  a  different  Co«rt^  129. 
Error,  L  1. 

2.  Not  of  the  meaning  of  a  term  in  fonign 
law :  Soci6t^  anonyme,  476.     Acnov,  L  L 

8.  That  the  matter  stated  on  the  reeord  eoa> 
stitntes  a  misuse  or  an  abnse  of  a  fimnehiM, 
856,  872.     Chaatbb,  L 

n.  When  necessary. 
That  application  to  make  a  mle  abioliite  wiB 
be  with  costs,  475.    Corn,  L  L 

IIL  Evidenoe  of  serrioe. 
Endorsements  and  declarations  In  the  ooone 
of  business,  933.    Eyxdeecb,  V. 

rV.  Absence  of. 
When  it  does  not  proteet  in  bankraptey,  35. 
Bankrupt,  1. 1. 

V.  CoEluct  with  notice. 

1.  Delirery  to  carrier  with  notue  of  his  ( 
750.    Carries,  L 


NOTICE. 


PATENT. 
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Mere  inaotion  upon  notice,  364.  Yehdobb, 
ILL 

VL  In  particular  instances. 

1.  Of  action,  015.    Aotiov,  VIII.  1. 

2.  Of    proceedings    for  non-reaidenoe,  771. 

BEKBriCE,  L  1. 

3.  Limiting  carrier's  liabilitj,  750.     Car- 
risk,  L 

NOVBLTT. 

Of  inrention,  056.    Patrnt,  L  1. 

NUISANCE. 
Remoral  under  sUt  11  A  12  Vlot  o.  123. 

1.  Recorery  of   expenses,    188.      Courtt 
Court,  II. 

2.  Dlspated  ownership,  188.  Comrrr  Court, 
IL 

OBJECTION. 

When  and  how  to  be  taken. 
To  costs  under  suspended  order,  84^    Poor, 
XIIL 

OFFICE. 
Tide  to. 
Jorifldietion  of  oonntj  eonrt,  744.    Olbrk. 

OFFICBK 
L  Pririleges. 
When  saed  for  nnanthoriiad  acts  done  bonft 
fide  in  pursuance  of  atalate,  108.    Bora 
FmRB. 
IL  Protection  of. 
When  executing  judgment  of  eompetant  tri- 
bunal,  768.    Aratsmrrt. 

ORDER. 

Finality  of  order  not  appealed  against,  84. 
Poor,  XIIL 

PARENT  AND  CHILD. 
I.  Emancipation,  440.    Poor,  XII. 
IL  RemovabiUtj,  440.    Poor,  XIL 

PARISH  CLERK. 
Seo  page  744.    Clerk. 

PARLIAMENT. 
Registration  of  voters :  remuneration  of  town 
elerk. 

The  town  clerk  is  not  entitled  to  charge 
the  oyerseers  of  parishes  for  the  duties  which 
he  performs  in  respect  of  the  registration  of 
parliamentary  voters  of  a  borough,  under 
Stat.  6  A  7  Vict  c.  18.  By  sect.  55,  the 
parish  officers  are  to  repay  to  him  his  "  ex- 
penses incurred :"  but  these  words  apply  only 
to  such  moneys  as  he  has  properly  expended, 
not  to  remuneration  for  his  labour.  Regina 
▼.  JSTnK,  Ooremort  of  the  Poor,  182 

VOL.  II,— 80 


PARTIES. 

Identity  of  parties  to  successive  arrests,  717. 
Arrest,  L  1. 


PARTNER. 
L  What  is  or  is  not  a  partnership. 
A  provisional  committee  is  not,  287.    Coh- 

TRIRUTIOir. 

IL  Liability  for  acts  of  partner. 
For  deposits  received  by  partner  as  attorney, 
61.     Attorret,  I.  1. 

nL  Holder  of  shares  transferable  to  bearer^ 
476.    AcnoR,  L  1. 

rV.  Bubble  company,  476.    Acttor,  1. 1. 

v.  Sooi6t^  Anonyme,  476.    Actior,  1. 1. 

YL  Joint  stock  companies.    Compart. 

PATENT. 
L  Specification. 

1.  Construction  as  to  the  extent  of  the  claim 
of  invention. 

A  patentee,  describing  his  invention  in 
the  specification,  is  to  be  taken  to  claim,  as 
part  of  his  invention,  all  which  he  describes 
as  the  means  by  which  it  is  to  be  carried  into 
effect,  unless  he  clearly  expresses  a  contrary 
intention.  In  an  action  by  a  patentee  of  cer- 
tain improvements  in  machinery  in  raising 
and  impelling  water,  issues  were  taken  on 
the  plaintiff  being  the  first  inventor,  and  on 
the  novelty  of  the  invention.  The  specifica- 
tion described  a  machine  in  which  water  was 
raised  and  impelled  by  the  action  of  centri- 
fugal force,  tiirough  the  revolution  of  a  hol- 
low wheel,  revolving  in  manner  therein  de- 
scribed. The  specification  did  not  show  dearly 
that  the  wheel  was  itself  not  claimed  as  part 
of  the  invention.  On  the  trial,  it  appeared 
that  the  raising  of  water  by  centrifugsl  force 
acting  through  the  revolution  of  a  hollow 
wheel  was  previously  kno^  n  ,*  but  there  was 
evidence  that  the  manner  in  which,  in  the 
plaintiiT's  machine,  it  revolved  was  new.  The 
learned  Judge  directed  a  verdict  for  the  de- 
fendant on  the  two  issues  on  the  novelty. 

Held,  that  for  the  reason  above  stated  the 
direction  was  right,  as  the  claim  must  be 
taken  to  include  the  wheel   Tetley  v.  Satton, 

056 

2.  Material  parts  old,  and  not  distinguished 
as  being  so,  056.    Ante,  1. 

II.  Assignment 
Survivorship  of  right  of  action  to  surviving 
assignee,  60.    Post,  lY. 

ni.  Repeal 
Implied  and  express  conditions :  prerogative. 
856.    Charter,  L 
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lY.  Piratical  infringement 
Imitation  of  a  material  part. 

The  specification  of  a  patent  fbr  improye- 
ments  in  wheels  desonbed  the  inyendon  ae 
consisting  of  a  mode  of  forming  a  wheel  of 
one  solid  piece  of  wrvagbt  iron,  by  means 
of  welding  pieces  of  wrongfat  iron  together  so 
as  to  form  the  rim,  spoksi  and  nare  into  one 
compact  mass. 

Defendants  used  a  wheel  made  by  welding 
pieces  of  wrought  iron  together  so  as  to  form 
a  single  compact  piece  of  wrought  iron :  the 
mode  of  forming  the  nave  was  the  same  as 
that  in  the  speoification ;  the  mode  of  form* 
ing  the  rim  was  different. 

Held  that,  it  appearing  that  the  mode  of 
forming  the  nare  was  a  material,  new,  and 
useful  part  of  the  invention,  the  nee  of  it  by 
defendants  was  an  infringement  of  the  patent, 
although,  in  the  specification,  after  describing 
the  whole  structure,  the  inyentton  was  stated 
to  consist  in  the  eireumatanoe  of  the  centre, 
boss,  or  nave,  arms  and  rim,  of  the  wheel 
being  wholly  composed  of  wrought  iron 
welded  into  one  solid  mass  **  in  manner  here- 
inbefore described/* 

Where  A.  and  B.  are  tenants  in  common 
of  a  patent  assigned  to  them,  if  B.  dies, 
actions  for  iufVingements  committed  in  B.'s 
lifetime  survive  to  A.,  who  ii  entitled  at  law 
to  recover  the  whole  damages.  Smith  v.  The 
London  and  North  Wetem  Raihny  Com- 
pany,  69 

PAUPBR  LUVATIO. 
See  Poor,  XIY. 

PAYMEZn?. 
L  To  party. 

1.  Good,  though  court  fbet  thereby  svoidad, 
279.    CoDHTT  Gomnv  VIL  1. 

2.  When  it  does  not  purge  contempt  271. 
CouKTT  Court,  IX  1. 

n.  In  what  capacity. 

1.  By  garnishee,  606.    LovDOV. 

2.  By  executor  de  son  tort»  680.  BzaovTOBS, 

in. 

3.  As  agent  of  aeoeptor  or  tm  endonec^  469. 
Bask,  I. 

PIRAOY. 

Of  part  of  an  invention,  69.    Patbht,  IV. 

PLBA. 
Particular  pleas. 

1.  Plea  of  set-oiT  to  action  on  bond,  23. 
BovD,  L  1. 

2.  That  defendant  is  only  a  surety  and  plain- 
tiff has  given  time  to  prinoipal,  46.  Bills, 
LI. 


"Z.  niegality  of  the  covenant  sued  on,  118 

COVBHAHT,  I. 

4.  That  the  interest  on  money  secured  by 
the  bond  sued  upon  was  an  annuity  the 
grant  of  which  ought  to  have  been  enrolled, 
374.     AxiruiTT,  I.  1. 

6.  Insolvency  of  endorser,  395.    Bills,  VL 

6.  Insolvency  oT  plaintiff,  406.  Dcbtvb, 
ILL 

7.  That  the  delbndant  refused  to  restore 
plaintiff's  goods  because  they  were  da-- 
manded  for  an  unlawful  purpose,  793. 
DxsTRBSS,  n. 

PLEADINa. 

I.  Admission  by  pleading. 

By  pleading  a  justification  to  trespass  qa.  d. 
fr.,  plaintiff's  possession  is  admitted,  132; 
148.    Mi]rs,LL 

II.  Premature  allegation. 

What  is  not  one,  406,  418.    D^kbtob,  IL  L 
IIL  niegaUty. 
The  connexion  of  the  covenant  mad  on  with 
the  illegal  purpose,  how  to  be  shown,  118. 
GoTBiiAzrr,  L 
IV.  Suggestion  of  omitted  allegations,  nnder 
the  common  law  prooedkire  act. 

1.  The  affidavits  must  clearly  make  oni  th« 
faoti'to  be  suggested,  46.    Bills,  L  I. 

2.  Whether  they  most  show  thai  the  pleading 
will  probably  be  good  when  amonded,  46. 
Bills,  L  1. 

y.  Plaadiag  and  denarrtng. 
At  what  period  the  Oonit  ceases  to  have  powei 
to  postpone  trial  of  issues  in  fact,  216. 
AonoR,  L  2. 

POOR. 

L  Poor  Law  Commissioners'  Rules. 
When  only  directory,  809.    Post,  IX.  1. 

IL  District  auditor. 
Power  to  disaUow  and  snrcfaargo  ootwilh. 
standing  a  local  act 

By  a  local  and  personal  Act  (6  G.  4,  e. 
dxxv.),  provision  was  made  for  elartiag 
governors  and  directors  for  the  relief  of  the 

•  poor  and  for  the  watehing-  and  lighting  of  a 
district,  consisting  of  one  parish  and  part  of 
another;  and  the  governors  and  directan 
were  empowered  to  elect  aoditors  for  the  pur- 
pose of  auditing  the  accounts  of  the  district 
The  governors  and  directors  were  empowortd 
to  make  rules  for  the  application  of  moneys 
to  be  raised  under  the  Act;  to  bring  or  defend 
actions  affeoting  the  property  vested  in  them 
under  the  Act,  or  relating  to  the  dne  ezeoo- 
tion  of  the  Act ;  and  to  meet  and  ascertain 
the  amount  necessary  to  be  assessed  for  the 
purposes  of  the  Act,  which  amount  the  inha- 
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bitants  were  to  raise  by  rate.  The  goyernor^ 
aod  director*  were  also  empowered  to  ap- 
point a  clerk,  and  to  make  snch  allowance  to 
htm  and  their  other  officers  as  they  should 
think  proper.  Auditors  were  also  to  be 
elected  by  the  inhabitants,  who  were  to  meet 
half  yearly,  at  least,  and  were  empowered  to 
appeal  against  any  part  of  the  accounts  of 
which  they  should  disapprove.  After  the 
passing  of  this  Act,  the  Poor  Law  Commis- 
sioners included  the  district  within  one  of 
sereral  unions  comprised  in  the  N.  W.  M. 
District,  for  which  last  district  they  appointed 
an  auditor  under  stat.  7  A  8  Vict  e.  101,  s. 
32.  The  last-mentioned  auditor  disallowed 
part  of  a  bill  of  costs,  paid  by  the  governors 
and  directors  to  their  clerk,  and  surcharged 
three  of  the  govern ors  and  direotors  with  the 
amount  disallowed. 

Held,  that  he  had  power  so  to  disallow 
and  surcharge,  notwithstanding  iht  provi- 
sions of  the  local  Aotb     Begina  v.  T^rwkUtt 

77 
XIL  Audit  district 
Where  part  of  the  district  is  under  a  local 
act»  77.    Ante,  IL 

rV.  Bateable  property :  statutory  appropriation 
to  public  purposes. 
Liability  to  poor  rate  when  not  excluded. 

The  Trustees  of  Birkenhead  Docks  are 
empowered,  by  statute,  to  take  lands  by  pur- 
chase, Ac,  to  construct  works,  to  resell,  or 
lease  land  not  wanted,  to  imtwse,  within  a 
certain  amount,  such  rates  for  vessels  using 
their  dock  as  they  may  think  proper,  and  to 
vary  these  rates,  and  to  lease  their  wharfs, 
quays,  Ac  They  are  also  empowered  to 
borrow  money  on  security  of  the  rates. 
AU  sums  received  from  rates,  or  the  s^e  or 
rents  of  land,  are  to  be  laid  out  by  them  in 
defraying  the  costs  of  the  works,  paying 
officers  and  servants,  carrying  the  Act  into 
exeeution,  and  paying  the  interest  and  prin- 
cipal of  moneys  borrowed. 

Held :  that  they  were  rateable  to  the  poor 
in  respect  of  their  premises : 

For  that,  assuming  that  the  pmrposes  to 
wbiob  all  the  sums  are  appropriated  by  the 
statute  are  public,  still  it  did  not  appear  that 
the  rates  must  be  kept  down  so  as  only  to 
meet  such  appropriation;  and  therefore  it 
oould  not  be  considered  that  the  Leglslatare 
had  absolutely  disposed  of  all  the  profits  to 
purposes  other  than  the  poor-rate,  or  that  the 
poor-rate  might  not  properly  be  paid  before 
ascertaining  the  sum  which  would  be  wanted 
for  such  other  purposes.  Birh$nkaad  Dock 
7^M»t«m  T.  Birkenhtod  Qiwrseert,  148 

V.  Beneficial  occupation :  public  purposes. 
1.  Model  School,  occupied  for  public  pur- 
poses. 
Lands  were  purchased  by  the  Lords  Com- 


missioners of  Her  Majesty's  Treasury,  on 
behalf  of  the  Lords  of  the  Committee  of 
Council  on  Education,  for  the  purpose  of  esta- 
blishing a  normal  and  model  school,  and 
were  conveyed  to  a  trustee  for  them.  The 
premises  were  ooenpied  as  a  normal  schooL 
A  Principal  and  masters  were  appointed, 
who  resided  on  the  premises.  Part  of  the 
lands  were  let;  and  the  proceeds,  together 
with  annual  payments  from  the  scholarsi 
were  carried  to  the  general  fundi*  of  the 
sehool,  but  were  not  sufficient  to  defray  the 
expenses ;  and  the  deficiency  was  made  good 
by  the  Committee  of  Council  out  of  the 
money  voted  by  Parliament  for  the  promolion 
of  peblio  education. 

Held :  that  the  premises  were  liable  to  the 
poor-rate,  as  there  was  a  beneficial  occupa- 
tion: and  that,  though  the  premises  were 
occupied  for  a  public  purpose,  and  the  ex- 
poDses  were  defrayed  out  of  the  public  reve- 
nue, those  circumstances  did  not  afford  a 
grooad  of  exBa^[>tion.    Rtgina  v.    TtmpU, 

160 
2.  Occupation  by  trustees  for  public  purposes, 

148.     Ante,  IV. 
S.  Expeases   pertly    paid   by  public^    160. 

Aat^l. 

VL  Expenses  charged  on  poor  rate. 
Expenses  incurred  by  town  clerk  on  parlia- 
mentary registration,  182.    Parliamsht. 

yiL  Bindinkg  of  parish  apprentices. 

Poor  Law  Commissioners'  regulations,  809. 
Post,  IX.  1. 

VIIL  Settlement:    wife    and    unemancipated 
children. 

Consequence  of  the  husband  losing  his  set- 
tlement, 803.    Post,  X. 

IX.  Settlement  by  apprenticeship. 
I.  Presumption  of  compliance  with  the  Poor 

Law  Commissioners'  Rules. 

By  Rules  of  the  Poor  Law  Commissioners 
under  sUt  4  A  5  W.  4,  c  76,  s.  15,  and  7  A 
8  YioU  c  101,  a.  12,  respecting  the  binding 
of  poor  children  apprentices,  it  was  ordered : 
That  no  child  should  be  bound  who  could  not 
write  his  own  name ;  That  no  person  above 
the  age  of  fourteen  should  be  bound  without 
his  consent;  Tliat  no  child  under  the  age  of 
sixteen  should  be  bound  without  the  consent 
of  his  father,  or,  if  his  father  was  dead,  or 
disqualified  (as  after  specified)  to  consent,  or 
if  the  child  should  be  a  bastard,  without  the 
mother's  consent,  if  living;  and  then  dis- 
qualifications of  the  parent  were  speeified: 
and,  in  the  case  of  the  mother  being  so  di»- 
qualified,  no  consent  was  to  be  required; 
That  the  indenture  should  be  executed  in 
duplicate  by  the  master  and  guardians  (or 
person  authorised  to  do  so),  and  should  nn| 
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be  valid  unless  signed  by  the  apprentice 
without  aid  in  the  presence  of  the  gnardians, 
and  the  consent  of  the  parent,  where  requisite, 
should  be  testified  by  the  parent's  signature 
or  mark,  and,  where  such  consent  was  dis- 
pensed with  (as  above  provided),  the  cause 
should  be  stated  at  the  foot  of  the  indenture ; 
That  any  justice  ordering  or  allowing  the 
binding  should  certify,  at  the  foot  of  the 
indenture,  that  he  had  ascertained  that  the 
rules  had  been  complied  with. 

Held :  1.  That  these  Rules,  excepting  that 
as  to  the  signature  by  the  apprentice,  were 
directory  only,  and  non-compliance  with 
them  did  not  make  the  indenture  void. 

2.  That  the  apprentice's  consent,  though 
he  be  above  the  age  of  fourteen,  need  not 
appear  on  the  face  of  the  indenture  otherwise 
than  by  his  signing. 

8.  That  the  fact  of  such  consent  would  be 
assumed  in  default  of  proof  of  non-consent, 
both  from  the  ordinary  presumption  that  all 
things  were  duly  performed,  and  fh>m  that 
arising  from  the  justice's  certificate  at  the 
foot  of  the  indenture. 

4.  That,  in  default  of  proof  to  the  contrary, 
the  execution  of  the  indenture  in  duplicate 
would  be  assumed  from  the  same  presump- 
tions. 

6.  That,  no  consent  of  the  parents,  or 
ground  of  dispensation,  appearing  on  the 
indenture,  it  would  be  assumed  that  both 
were  dead,  and  so  no  consent  or  dispensation 
requisite,  from  the  same  presumptions. 

So  held,  on  an  appeal  against  a  removal 
founded  upon  a  settlement  gained  under  the 
indenture.  Regina  v.  jSit.  Mary  Magdalen, 
Bermondtey,  809 

2.  Presumption    of    proper    consents,    809. 

Ante,  1. 
8.  Burthen  of  proof,  809.    Ante,  1. 

X.  Settlement  by  estate. 

Extinction  by  ceasing  to  inhabit  within  ten 

miles :  desertion  of  family. 

If  a  man,  settled  in  a  parish  by  estate, 
ceases  to  inhabit  within  ten  miles,  and  so 
loses  his  settlement  there,  under  sect  68  of 
Btat  4  A  5  W.  4,  c.  76,  his  wife  and  un- 
emancipated  children  must  follow  his  settle- 
ment If  he  have  none,  or  none  known, 
they  nevertheless  cannot  be  removed  to  such 
parish. 

So  held,  in  a  case  where  ihe  man  had  de- 
serted the  wife  and  children,  and  could  not 
be  found.     Regina  v.  Llanaaint/raid,        803 

XI.  Removability :  five  years'  residence. 
How  to  be  taken  advantage  of  against  an 

order  for  costs  of  suspended   order,   84. 
Post,  XIII. 

XII.  Removability :  members  of  family. 


Unemancipated  child  after  break  in  resideao* 

by  father. 

F.  resided  with  her  father,  and  as  part  of 
his  fSamily,  in  the  parish  of  B.  until,  bein^ 
then  under  the  age  of  sixteen,  she  was,  in 
1847,  taken  into  the  workhouse  of  B.,  and 
remained  there  receiving  relief  from  B.  till 
1862.  At  this  time  the  father  was  settled  is 
A. :  but  having  resided  in  B.  for  more  thaa 
five  years,  was  irremovable  from  B.  In  1848, 
F.,  being  still  in  the  workhouse,  attained 
sixteen.  In  1849,  F.'s  father  quitted  th« 
parish  of  B.  In  1852,  F.  became  Innatie  and 
was  removed  from  the  workhouse  of  B.  to  a 
lunatic  asylum.  On  appeal  agunst  an  order 
of  two  justices,  on  the  guardians  of  the  Union 
comprising  A.,  to  pay  to  the  guardians  of  tbo 
Union  comprising  B.  the  expenses  of  tkt 
lunatic,  the  Sessions  confirmed  the  order, 
subject  to  a  case  stating  the  above  facts. 

Held :  that  F.,  being  unemancipated  and  an 
infant,  though  above  sixteen,  had  the  same 
status  of  removability  as  her  father ;  and  that, 
he  having  quitted  B.  in  1849,  she  then  coaacd 
to  be  irremovable  under  stat  9  A  10  Viet.  e. 
66,  s.  1 ;  and  the  order  was  confirmed.  Be- 
gina  v.  St,  Ann,  Black/riart,  440 

XIII.  Suspended  order :  costs. 
Objection  of  irremovability  how  available. 

An  order  of  removal  was  sufpended ;  bni 
afterwards,  the  pauper  having  died,  the  ana- 
pension  was  taken  off,  and  an  order  was  naad« 
for  costs,  under  atat  35  Q.  3,  c.  101,  a.  2, 
upon  the  parish  to  which  the  removal  had 
been  made.  Neither  order  was  appealed 
against  After  the  time  for  appeal  had  ex- 
pired, application  was  made  to  a  magistrate 
for  a  distress  warrant,  the  costs  having  been 
demanded  and  not  paid.  On  the  hearing  it 
was  objected  that,  since  the  expiration  of  the 
Ume,  the  parish,  to  which  the  removal  was 
ordered,  had  discovered  that  there  had  been 
a  five  years'  residence  in  the  removing  pariab, 
under  stat  9  A  10  Vict  o.  66.  The  magis- 
trate, on  this  objection,  refused  the  distieas 
warrant 

Held,  that  he  was  bound  to  issae  it,  the 
objection,  if  valid,  being  one  which  could  be 
taken  only  by  appeal  against  the  order  fur 
costs.     Re  Wxlliamt,  84 

XIY.  Lunatic  Paupers. 
Removable  or  irremovable,  440.    Ante,  XIL 

POSSESSION. 
L  Generally. 

1.  Of  the  surface,  raises  presumption  ot  poe- 
session  of  the  minerals,  132,  144. 
LI. 

2.  By  copyholder,  132.    Miva,  I.  1. 

3.  How  long  it  continues,  132,  U8. 
LL 


POSSESSION. 
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4.  lUteability  in  respect  of,  148.    Poob,  IT. 
6.  Of  immediate  term  of  yean  granted  by 
remainderman,  331.    Lbasb,  I. 

IL  Resamption  ot 
DiBtingniehed  from  a  mere  entry,  641,  652. 
Ldiitatiob,  1. 1. 

III.  Pleading. 
Admission  by  jnstifying  a  treipass,  132,  147. 
Minb,  1. 1. 

PORT  DUES. 

I.    Gonstraotion    of    cbarter,    427«    428,    n. 
Chabtbb,  IL  1.    y.  1. 

n.  Bxemplions,  8S2.    Rabsoatb  Habboub. 

POSTPONEMENT. 

Of  trial  of  issues  in  fact  nntU  the  issues  in  law 
are  disposed  of,  216,  260.    Acrioir,  L  2. 

POWER. 
Discretionary  or  ex  debito  jastitisB. 
To  grant  costs  in  cases  of  concnrrent  juris- 
diction   with    county    courts,    206,    210. 
COSTB,  II. 

PRACTICE. 
See  the  following  titles : 

AcnoB.    Affidatit.    ABBrrBATiow.   Ab- 
BBST.    Attobnbt.    Bail.    Bond.    Ckbtifi- 

OATB.        CbRTIOBABZ.        COKMrTMBNT.        CON- 

tbmpt.  conyictiok.  costb.  coubtt  court. 
Bbbtob.  Dbbcrbbb.  Dbtainbr.  Die- 
CHABOB.  Error.  Etidencb.  Exbcvtion. 
Fiat.  Forbioh  Attachmbmt.  Habbab 
CoBPirs.  Ibprzsonkbnt.  Judob.  Judo- 
HBNT.  JuBT.  Justice  of  tbb  Peace. 
Mabdavus.  Notice.  Patkbmt.  Plead- 
cro.  pROHiBiTioif.  Recookisabcb.  Scibb 
Facias.    Sunday.    Time.    WmrBss. 

PREAMBLE. 
Of  statute,  874,  380.    Anbuitt,  L  1. 

PRESUMPTION. 

1.  Omnia  ritd  esse  acU,  809^    Poob,  IX.  I. 

2.  From  signature  of  infant  party,  809.    Poob, 
IX.  L 

8.  From  justices'  certificate,  809.    Poob,  IX.  1. 

4.  From   nothing  appearing  on  an  indenture, 
809.    Poor,  IX.  1. 

5.  Of  due  execution  of  parish  indenture,  809. 
Poor,  IX.  1. 

6.  Of  liability  of  legal  owner,  301.    Sbippino, 
IIL  1. 

7  That  the  possession  of  the  minerals  follows 
that  of  the  surface,  132.    Mibb,  I.  1. 

8  As  to  encroachment  by  tenant  on  the  land  of 
a  stranger,  349.    Ebcboacbuebt,  I.  1. 


9.  Of  a  state  of  facts  consistent  with  the  validity 
of  an  indenture,  809.    Poor,  IX.  1. 

PRICE. 

Reoorering  back,  on  failure  of  consideration, 
849.    Bills,  IY.  1. 

PRIMAGE. 
See  pages  427,  428  n.    Cbabtbb,  IL  1.    V.  1. 

PRINCIPAL  AND  AGENT. 
See  AoBBT. 

PRINCIPAL  AND  SURETY. 
See  SuBBTT. 

PRISONER. 
I.  In  criminal  oases. 

1.  Discharge  pending  error,  129.     Error, 
LL 

2.  Recommittal  for  defect  in  recognisance, 
129.    Ebbob,  L  1. 

IL  See  also  Debtob.    Habeas  Corpus. 

PRIVITY. 
L  Of  estate. 
The  possession  of  one  joint  tenant  the  posses- 
sion  of  all,  132.    Mine,  L  1. 

IL  Of  contract    Contract,  VII. 

PROCESS. 
Nature  of. 
CiTil  or  criminal,  717.     Arrest,  I.  1. 

PROCUREMENT. 

Malicious  procurement  of  breach  of  con  trace, 
216.    Action,  L  2. 

PROHIBITION. 

L  Successiye  applications  in  different  courts, 
669.    County  Court,  IV. 

IL  To  judge  of  County  Court,  673.    County 
Court,  L 

PROMISE. 
Implied,  287.    Contbibution. 

PROOF. 
Election  by,  176.    Bankrupt,  III. 

PROSPECTUS. 
Of  Bubble  Company. 
Remedy  for  damage  from  fraudulent  misre- 
presentations in,  476.    Action,  L  1 

PROTECTION. 
Of   officers   acting   under    erroneous    convie- 
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PROTECTION. 


EAIMTAT. 


tioD   by  competent  tribniial,  748.     Abatb- 
MErp. 

PROVISIONAL  ASSIGNEB. 
Bee  pages  739,  790.    Dbbtob,  L 

PROVISIONAL  COMMITTEE. 
Bee  page  287.    CoHTRXBunoir. 

PUBLIC  HEALTH  ACT. 
Exemptions  from  rating. 

The  proriso  in  sect  88  of  tiM  Pablio 
Health  Act,  1848  (11  A  12  Vict  o.  63,  thai 
if  any  kind  of  property  before  the  passing  of 
the  Act  has  been  exempt  f^om  rating  by  any 
Local  Act,  in  respect  of  porposes  for  which 
district  rates  may  be  leried  under  the  Public 
Health  Act,  1848,  the  same  kind  of  property, 
in  respect  of  the  same  purposes,  and  to  the 
same  extent,  shall  be  exempt  from  district 
rates  under  the  last-mentioned  Act),  applies 
only  to  exemptions  In  respect  of  th«  nature 
of  the  property.  Not,  ihenfore,  to  property 
exempt,  under  a  local  Act,  in  respect  merely 
of  its  locality.  Although  the  property,  so 
locally  situate,  was  exempt  from  poor  rate. 
Tait  y,  CarlUU  Local  Board  o/ HeaUkf    492 

PUBLICHOUBE. 
See  Inhkbbpbr. 

PUBLIC  PURPOSES. 
See  pages  148, 160.    Poob,  IV.  V. 

PURCHASE. 
Bee  Vbvdobb  Airs  PuscHASKBa. 

PUTATIVE  FATHER. 
See  Bastabd. 

QUALIFICATION. 

Of  justices  of  the  peace,  452.    JmnoB  or  tbe 
Pbacb,  I. 

QUANTITY. 
Construction  of  contract  as  to,  836.  Vxndorb,  L 

QUEEN'S  BENCH. 
Court  of. 
Its  jurisdiction  oyer  its  own  records,  739. 
Dxbtob,  L 

QUOTA. 
Of  land  tax,  694.     Land  Tax. 

RAILWAY. 

I.  Mode  of  executing  works.  I 

Doing  as  little  damage  as  can  be,  466.   Mab- 
dabus,  IL  I 


II.  Bridges  oarrylsg  roads  orer  nHways. 
What  not  a  turnpike  road,  468.    MASiiAMcriu 
IL 

in.  RailwajTS  joining  each  «tfaert  regidatioafl 
by  arHteatioB. 
1.  Speed  and  number  of  tnuni. 

Declaration  by  the  U.  Railway  CoaspaM/ 
agawat  the  C.  Railway  Company,  stated  that 
the  plaintiffs  were  proprietors  of  and  earrien 
over  the  U.  Railway,  and  defendants  of  and 
over  a  railway  fion  London  to  Colchester  (th« 
C.  Railway):  that  the  raUways  joined  at 
Colchester;  that  differences  bad  ariaen  be- 
tween plaintilEi^and  defendants  as  Id  wliat 
arrangvments  should  be  made  by  them,  ra- 
spectively,  for  affording  proper  facilities,  wm- 
venienees,  and  aeeomBodaSioa  for  the  intar- 
change  and  transmission  of  traffle  from  oata 
railway  to,  upon,  and  along  the  other:  that 
by  statute  it  was  enacted  that,  if  plaintifla  cr 
defendants  should  ao  require,  within  fourtaaa 
days  after  notice,  it  should  be  referred  to 
arbitration,  in  tiie  maaner  proiided  by  TW 
OoDpanies  danses  Oansolidalion  Act^  1S45, 
with  respeet  to  settSeoMut  of  disputes  hy 
arbitration,  to  determine  what  amngaiBaatB 
should  be  made  by  plaintiffs  and  defendaata* 
or  either  of  them,  for  affiirding  proper  fikcOi^ 
ties  and  convenience  for  the  eoaveyaaoa 
and  all  other  accommodation  of  pasaengersy 
animals,  and  goods,  to  be  conveyed  from  tha 
tJ.  Railway,  or  any  part  thereof,  upon  aikd 
along  the  C.  Railway,  between  Londaa  sBd 
Colchester,  or  any  part  thereof^  aad  from 
tiie  0.  Railway  between  London  and  Col. 
Chester,  or  any  part  thereof,  and  vpoa  and 
along  the  U.  RaUway,  or  any  part  tlMraof ; 
and  to  determine  the  terma  and  aoaditiaaa 
on  which  sneh  asa,  eoaveyaDee,  aad  aeoon- 
modation  choald  be  affosded;  aad  gaaecaDy 
to  determine  all  auitten  laeideBt  to  tbd 
arrangemeats  before  mentioned,  or  whedk 
might  be  necessary  or  expedient  for  givini; 
effect  to  the  same:  and  that  it  should  bo 
competent  tor  the  arbitrators  to  order  aad 
direct  plaintiffs  and  defendants  to  do  all  sack 
acts  as  might  be  neoeasary  and  expedtaat 
for  carrying  the  arrangements  into  effect,  aad 
to  determine  thdt,  for  each  default,  the  Com. 
paay  in  delkult  should  pay  to  the  other  aaek 
sum,  by  way  of  liquidated  damages,  as  tka 
artntnUort  might  appoint:  sneh  damage^  if 
above  bOL,  to  be  recoverable  in  any  Court  of 
competent  jurisdiction :  provided  that  neither 
Company  should  be  authorised  to  run  loeo- 
motives  on  the  line  of  the  other. 

Held  that  the  arbitrators  had  power  lo 
order: 

1.  That  the  defendants  should  ran  evaiy 
day,  except  Sundays,  an  express  train  tk^m 
the  Colchester  Junction  to  their  Loadoa 
station,  departing  at  10  a.  v.  and  arriving  at 
half  past  11  A.  M.,  stopping  aX  three  ialetMs- 
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diate  staUons;  whioh  wm  admitted  to  be  a 
Bpeed  of  thirty-siz  miles  per  hoar.  For  that 
the  times  of  departure  and  arriyal  were  oir- 
onmstances  which  properly  made  part  of  the 
arrangement,  and  the  Court  ooald  not  intend 
that  the  speed  was  improper,  in  the  absence 
of  any  allegation  to  that  effect.  And  that  it 
was  no  objection  that  the  award  did  not 
limit  th«  time  during  which  the  arrangement 
was  to  continue,  as  new  regulations  might  be 
made,  under  the  arbitration  dause,  from  time 
to  time. 

2.  That  the  defendants  should  run  an  ex- 
press train,  with  specifled  times  of  departure 
and  arrival,  flrom  their  London  station  to  the 
Colchester  Junction. 

3.  That  the  defendants  should  convey  flmm 
tha  U.  Railway,  on  the  0.  Railway,  the  car- 
riages and  luggage  vans,  which  had  been  used 
on  the  U.  Railway  for  the  passengers  brought 
thereon  to  Colchester,  to  London  for  the  con- 
Tcyance  of  such  passengers  and  their  lug. 

So  held,  upon  demurrer  to  a  declaration  for 
the  liquidated  damages  for  non-compliance 
with  the  above  orders.  Ecutem  Utriom  Mml- 
way  Company  r.  Eattem  OoHfUiM  Railway 
Company,  630 

9.  Carriages  and  Inggmgs  raas^  380.    Ante,  1. 

IV.  User  by  other  parties. 
Remedies  of  the  company  for  the  use  of  un- 
certificated engines,  793.    Distress,  IL 

y.  The  business  of  the  company  at  carriers. 

1.  The  scope  of  such  business,  822.  Caerisb, 
II. 

2.  The   authority   of   their   serranta,    822. 
Carrisb,  II. 

8.  Warehousing,  822.    Cabbibb,  EL 

VX  The  company's  servants. 

1.  Duty  to  have  sufficient  servants  to  meet 
ordinary  exigencies,  822.    Caerdcb,  IL 

2.  Authority  without  seal,  822.    Carribb, 
II. 

3.  Conversion  by  officer's  reftasal  to  deUver, 
822.    Cabbibr,  IL 


RAMBGhATB  HARBOUR. 
Bx^mption  fVom  dues. 

Btal  82  O.  3,  c.  74>  s.  14,  oxiempting  coasting 
vessels  firom  paying  the  dues  to  Ramsgate 
Horbour  in  respect  of  more  than  one  voy- 
age in  the  year,  includes  coasting  vessels 
carrying  only  coal.    Moon  v.  Shepherd, 

882 

RECEIPT. 
Acts  equivalent  to. 
Aoeeptance  and  mtenlioB  of  bill  of  lading, 
8M.    Vendors,  U.  1.  I 


RSCOQNISANCE. 

I.  Heading. 

In  a  different  court,  129.    Error,  I.  1. 

II.  Condition. 

1.  On  discharge  pending  error  in  criminal 
cases,  120.    Error,  I.  1. 

2.  Apprehension  and  recommittal  for  defect, 
129.    Error,  I.  1. 

IIL  How  brought  before  the  Court 
Noticed  when  on  the  flies  of   the    Conrty 
though  entitled  in  a  different  Court,  129. 
Error,  L  1. 

IV.  Estreating,  176.    Bahkritpt,  IIL 

REIPUSAL. 

To  deliver  goods  demanded  for  a  tortious  pur- 
pose, 793.    IhstRBis,  H. 

REGISTRATION. 
I.  Parliamentary,  182.    Parliament. 
n.  Ship's  register,  301.     Shippino,  lit  1. 
IIL  Of  new  publications,  677.    CoPYRiaBT. 

REHEARING. 
In  insolvency,  192, 196.    Countt  Court,  VL 

REMAIKPER. 
L  Bstat»i& 
Qualification    by,   452.      Jubticb    of    thb 
Pracb,  L 

IL  How  ftur  the  contingency  extends. 

1.  On  default  of  all  issue  to  whom  preceding 
ftmainders  are  limited,  970;    Sbtatb,  L 

2.  When  not  out  down  by  subsequent  proviso 
for  faUure  of  issoa,  27.    Dbtise,  L 

IIL  Lease  by  remainderman,  331.    Lease,  I. 

RBHSDY. 
L  ExdebitoJiMtitisB. 

1.  When  to  be  enforced  within  a  reasonable 
time,  206.     Costs,  IL  1. 

2.  Application  when  not  too  late,  213.  Costs, 
IL13. 

3.  Effect  of  acquiescence  in  wrong  deoisiofl, 
206.    Costs,  IL  1. 

IL  Specific. 
Exclusion  of  all  others  by,  188.    Coryrr 
Court,  IL 

in.  Cumulative. 

1.  When  statutory  remedy  does  not  take 
away  common  law  right,  793.  Distress, 
IL 

2.  Proviso  for  forfeiture  of  a  franchise,  868. 
Chabtrr,  L 

IV.  Altemaavei. 
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1.  At  law  or  in  equity :  surety's  remedy  for 
time  given  to  principal,  46.    Bills,  L  1. 

2.  Appeal  or  opposing  the  issuing  of  distress 
warrant,  84.     Poob,  XIII. 

3.  Cross-action  or  set-oil^  23.    Bord,  L  1. 
V.  In  particular  instances. 

1.  For  damages  sustained  from  firaudulent 
misrepresentations  in  prospectus  of  bubble 
company,  476.    Aonoir,  I.  1. 

2.  Fo?  imprisonment  of  insolrent  in  wrong 
place,  1.    Debtob,  IV. 

$,  For  recovery  of  expenses  under  nuiaanoas 
icmoral  act,  188.     CoimTr  Court,  IL 

REMAND, 
vf  insolvent  debtor,  1.    Dbbtor,  IY. 

RENUNCIATION. 
Of  executory  oontraot,  678.    Cobtiuot,  IV.  1. 

REPAIR. 

L  Of  premisea  let  fh>m  year  to  year,  846. 
Landlord  abd  Tbmabt,  IX. 

IL  Of  ship,  liabiUty  for,  301.    Shifpiba,  m.  1. 

REPLICATION. 
In  particular  instances. 
Revesting  of  insolvent's  property  on  discharge 
by  detaining  creditor  without  abjudication, 
895.    Bills,  VL    406.  Dbbtob,  IL  L 

REPRESENTATION. 

False  representation   by  party  knowing  the 
fislsehood. 

1.  In  public  prospeotni  of  bubble  company, 
476.     AoTXOB,  L  1. 

2.  What  is  a  representation  of  fact»  476. 
AonoB,  L  1. 

3.  Where  neither  intended  to  be  acted  on, 
nor  acted  on,  1.    Dbbtob,  IV. 

REPRESENTATIVES. 
Bee  ExBcuTORs  abd  Admibistbatorb. 

RESIDENCE. 
Proceedings  to  compel,  771.    Bbbbhob,  L  1. 

RESTRAINT  OF  TRADE. 
See  Tbadb. 

REVENUE. 
Land  Tax,  604    Labd  Tax. 

REVERSION. 
Lease  carved  out  of,  331.    Lbabb,  I. 

REVOCATION. 
Of  charter,  856.    Chabtib,  L 


SALE. 


See  Vb!idors. 


SATISFACTION 
Entering,  739.    Dbbtor,  L 

SCHOOL. 
Model  school,  rateability,  160.    Poor,  V.  1. 

SCIRE  FACIAa 
L  Fiat  of  Attomey-Oeneral,  856.    OmxxrwM,  L 
IL  To  repeal  a  charter,  856.    Chartbb,  L 

SCOTLAND. 
L  Proeeedings  in  Scottish  Courts. 
Interim  decree  for  execution  pending  appeal, 
14.     FORBI0B  JunaMBBT. 

IL  Action  on  judgment  in. Scottish  Courts,  14. 

FORXraB  JUDOMBBT. 

SCRIVENER. 

The  business  of,  how  it  differs  firom  that  of  aa 
attorney,  61.    Attorbbt,  L  L 

SEAL. 

Authority   from   corporation   when    luficiffift 
without  seal,  822.    Carribr,  IL 

SEDUCTION. 

Of  person  engaged  as  a  dramatic  perfonBcr, 
216.    AcnoB,  L  2. 

SEQXTESTRATION. 

I.  For  non-residence :  pxooeedingsi,  771.  Bnn- 
ricB,  L  1. 

n.  Year  how  computed,  771.    BaonnoB,  I.  L 

SERVANT. 
See  Mastxb  abd  Sbrtabt. 

SET-OFF. 
L  When  it  cannot  be  pleaded. 

To  action  on  indemnity  bond,  23.   Boas^  L  L 
n.  What  the  plea  must  show. 
The  amount  due  on  the  bond  pleaded  to^  XL 
BOBD,  L  1. 

SHIPPINa. 
L  Register. 

1.  EiTect  of  vendor  leaving  his  name  on  tha 
register,  301,  811,  810.    Pos^  IIL  L 

2.  Effect  of  owner  permitting  a  penoa  to  he 
registered  as  master,  301.    Post,  IIL  J. 

n.  Owner. 

1.  Beneficial  and  legal,  SOL    PMt  m  1. 

2.  Evidence  of  oredii  being  given  tc^  Ml 
Potl^  HL  L 
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lir.  Liability  for  repairs. 

1.  Order  given  by  master :  evidence  of  credit 
being  given  to  owner. 

Plaintiff  supplied  new  mnning  rigging  to 
the  ship  P.,  then  lying  in  dook,  on  the  order 
of  T.y  who  was  on  board  and  acting  as  her 
master.  This  new  running  rigging  was  neces- 
sary for  her  outfit.  Defendant  was  registered 
as  owner  of  the  ship;  and  T.  was  registered 
as  master.  Plaintiff,  about  the  time  he  sup- 
plied the  goods,  inspected  the  register.  De- 
fendant afterwards  sent  the  vessel  on  another 
voyage  with  a  different  captain  aboard,  and 
carrying  with  her  all  the  rope  which  plaintiff 
had  sent  for  the  mnning  rigging,  most  of 
it  worked  up,  but  some  not  Plaintiff  made 
cat  an  invoice,  debiting  **  Captain  T.  and  the 
owners,"  and  demanded  payment  from  defend- 
anty  who  denied  his  liability.  Defendant 
proved,  on  the  trial,  that  he  had  made  an 
agreement  to  sell  the  ship  to  Q-.,  to  be  em- 
ployed as  an  emigrant  ship,  defendant  to 
repair  her  so  as  to  be  approved  by  the  Emi- 
gration Commissioners,  and  G.  to  pay  the 
price  out  of  the  freight  T.  was  appointed 
master  by  G. ;  and  defendant  never  saw  him 
or  desired  him  to  order  anything  for  the 
ship:  but  there  was  evidence  that  T.  was 
pat  on  the  register  with  defendant's  eononr- 
renoe,  and  that,  whilst  T.  was  acting  as  mas- 
ter, defendant  kept  concurrent  possession  of 
(he  vessel,  and  executed  some  other  repairs, 
and  also  paid  the  dock  dues;  and  that  the 
new  running  rigging  ought,  under  the  agree- 
ment»  to  have  been  supplied  by  him,  the 
Bmigration  Commissioners  having  con- 
demned the  old  running  rigging.  Defendant 
not  being  satisfied  as  to  payment  by  G.,  and 
the  agreement  not  being  binding  nnder  the 
Beglstration  Acts  (as  it  did  not  recite  the 
certiflcate  of  registration),  took  exclusive 
possession  of  the  vessel. 

On  these  facts  the  case  was  left  to  the  Jury, 
who  found  for  the  plaintiff! 

Held :  that  there  was  evidence,  under  these 
circumstances,  to  go  to  the  jury  that  the 
plaintiff  supplied  the  new  running  rigging  on 
the  credit  of  the  defendant,  and  that  defend- 
ant had  given  T.  authority  to  pledge  defend- 
ant's credit  for  the  rigging  so  supplied. 

Per  Lord  Campbell,  0.  J.,  Wightman  and 
Crompton,  Js.  Brie,  J.,  dissentiente.  Frott 
r.  Olivr,  801 

2.  Effect  of  names  appearing  on  register,  301. 
Ante,  1. 

IV.  Master. 

1.  Authority  to  bind  the  owners,  301,  305, 
310.    Ante,  IILl. 

2.  Appointed  by  vendee  and  registered  with 
privity  of  vendor  under  an  imperfect  con- 
tract of  sale  which  goes  off,  801.  Ante, 
IILL 


v.  Coasting  vessels. 
Exemptions  from  harbour  dues,  382.    Rams- 
OATB  Harbour,  XL  1,  V.  I. 

VL  Harbour  does. 

1.  Primage,  427,  428,  n.     Charter,  II.  1, 
V.  1. 

2.  Construction    of  charters,  427,  428,  n. 
Cbartbr,  IL  I,  V.  L 

3.  Usage,  427,  428,  n.    Cbartbr,  IL  1,  V.  1. 

4.  Exemptions,  882.    Ramboatb  Harbour. 
VII.  Delivery  on  board,  with  bill  of  lading  for 

delivery  to  vendee,  364.    Vendors,  IL  1. 

SIDE  BAR  RULE. 

Bail  how  affected  by,  in  Rtgina  v.  HilU,  178, 
180. 

SIGNATURE. 
Consent  shown  by,  800.    Poor,  IX.  1. 

SILENCE. 

When     not    evidence    of    acceptance,    384.. 
Vbvbors,  IL  1. 

SPECIFICATION. 
How  eonstrued,  056.    Patbkt,  1. 1. 

STAMP. 
Defect  in. 
Effect  on  sale  of  a  bill,  840.    Bills,  IV.  1: 

STATIONERS'  HALL. 
Registry  at»  677.    Copypigbt. 

STATUTE. 
First:  Generally. 

I.  Construction  of  statates.    Corstructiob,  IL 
IL  Preamble. 
Of  former  act  in  pari  materift,  874.  Abruitt, 
LL 

IIL  Condusiveness. 
In  extinguishing  exemptions.  Plata  v.  Mayor 
of  Maneke9ter,  504,  n. 

IV.  Reference  to. 
Prospective  reference  in  an  act  of  an  earlier 
session,  604,  714.    Lard  Tax. 

Sbcobdlt  :  Decisions  on  general  statates. 
y.  23  Ed.  3,  Stat  1.    (Labourers.)    216,  )60. 
AcTioB,  L  2. 

VL  27  H.  8,  a  24.    (Continning  franchises.) 
Power  to  appoint  justices,  580.     Abbault, 
L  1. 
VIL  31  H.  8,  0.  13.    (Dissolution  of  monas- 
teries.) 

Franchises  of  disfolred  abbeys,  580.  Assault, 
LL 
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STATUTE. 


YIII.  32  H.  8,  0.  20.     (PrirUeges  and  fhm- 
ohises.) 

Franchises  of  diuolred  abbeys,  580.     As- 
sault, L  1. 

IX.  29  Car.  2,  o.  3.    (Statute  of  Frauds.) 
Sect.    17.    Acceptance   and    delirery,    364. 

Vbvdobs,  IL  1. 

X.  20  C.  2,  0.  7.    (The  Lord's  day.) 

Sect  6.  Arrest  on  a  Sunday,  717.    Arbbst, 
LI. 

XL  5  A  6  W.  A  M.  o.  IL    (Delays  at  Quarter 
Sessions.) 

Sect  2.  Costs,  176.    Bavkbupt,  IIL 
XIL  4  Ann.  c.  16.    (Amendment  of  the  law.) 
Sect  9.  Lease  by  remainderman,  831.  Lbasb, 
L 
XIIL  8  a.  2,  0.  84.    (Debton.) 
Sect  6.  Plea  of  set-off  to  aotimi  on  bond,  23. 
Bond,  L  1. 

XIV.  11  G.  2,  0. 19.    (Landlord  and  tenant) 
Sect  1.   Seisnre  of  goods  fraudulently  re- 

mored,  664.    Distbbss,  ILL 

XV.  18  a.  2,  c.  20.    (Justice  of  the  Poaoe.) 
Sect  1.  Qualification,  452.    Jusnoi  or  thb 

Pbaob,  L 
XVL  25  a.  3,  0,  93.    (New  Sarum  gaol),  654. 

Gaol,  L  1. 
XVIL  27  G.  3,  0.  11.    (Commitment  for  small 
offences.) 

To  what  house  of  oorrection,  580.    Assault, 
LI. 

XIX.  32  G.  3,  0.  74.    (Ramsgate  Harbour.) 
Sect  14.  Exemption  from  dues,  382.    Bams- 

OATB  Habboub. 

XX.  35  G.  3,  c  101.    (Poor.) 

'  Scot  2.  Costs  under  suspended  order,  84. 

POOB,  XIII. 
'XXL  38  G.  8,  0.  5.    (Land  Tax.) 

Sect  8.  Assessment  of  quotas,  694.    Labd 
Tax. 
< -l^Xn.  88  G.  3,  e.  60.    (Land  T^) 

Sect  74.  Quotas  in  the  dlTision,  604.    Lahd 
Tax. 
i-^XXin.  42  G.  3,  e.  116.    (Land  Tax.) 

Sect  180.  Quotas  in  the  diTision,  694.   Labd 
Tax. 
J^XIV.  48   G.  3,  0.  151.     (Justice  in  Scot- 
land.) 
Sect  16.  Interim  exeoutien,  14.    Fobbioi 

JUDaXBllT. 

XXV.  53  G.  8,  0. 14L    (Annidties.) 
Sect  2.    Grant  requiring   enrolmenty  374. 
Ahhuitt,  L  1. 

T  JtXVL  4  G.  4,  0.  34.    (Hasttr  and  Servant) 
Mastbb  Asm  SbbtajIt,  VL 


XXVII.  9  G.  4,  e.  31.    (Offences  against  tii^ 
person.) 

Sects.  27,  33.  Summary  conviction  for  an  as. 
sault,  580.    Assault,  L  1. 

XXVIIL  9  G.  4,  c  61.    (PabUo-hooses.) 
Tenor  of  license,  447.    IjniKBBPBSu 

XXIX.  11  G.  4  ib  1  W.  4,  c  68.     (CarTten.) 
Sects.  4,  6.  Notice  to  consignors,  750.    Cia* 

BIBB,  L 

XXX.  S  ft  4  W.4»  e.  27.  (Limitation  of  aetioBs.) 

1.  Sects.  2,  7, 10.  Short  resumption  by  leswM', 
641.    LiMrrATiov,  I.  1. 

2.  Sect  2.  Time  at  which  right  of  entry  ae- 
emee,  132.    MniB,  L  1. 

XXXL  4  A  5  W.  4,  c  76.    (Poor.) 

1.  Sect  15.  Commissioners'  rules,  809.  PooB, 
IX.  L 

2.  Sect  68.  Settlement  by  estate,  803.   Peon, 
X. 

XXXIL  5  A  6  W.  4,  e.  63.     (Weigbto  and 
Measures.) 

1.  Sect  28.   What  liable  to  forfeitar«,  lOS. 

BOHA  FiDBS. 

2.  Seets.  89,  40.   PrirUeges  to  defesidaBts, 
108.    Bora  Fiobs. 

XXXnL  5  A  6  W.  4,  c  69.    (Highways.) 
Sect  69.  Snrreyor's  duty  to  iU>ate  eneroadi- 
m^nts,  748.    ABATEVBirr. 

XXXIV.  5  A  6  W.  4, 0. 76.    (Municipal  Corpe- 
rations.) 

Sect  60.    Not  giving  np  docomenlB,  717. 
Abbbst,  L  1. 

XXXV.  1  A  2  Vict  0.  166.    (ResideBe«  of  the 
clergy.) 

Sects.  54,  58, 120.  Proceedings  lor  noo-feei. 
dence,  771.    BBHxriCB,  L  1. 

XXXVL  1  A2 Vict e.  110.  (Insolrent debtors.) 

1.  Sect  87.  Vesting  order,  790.     I>bbtos, 
VL  L 

2.  Sects.  87,  44.  Berestuig  of  propaicty,  J95. 
Bills,  VL    406.  Dbbtob,  IL  1. 

3.  Sect    87.     Bntering    satialhetieB,    739. 
Dbbtob,  L 

4.  Sect  96.   Behearing,  192,  196.    Corrrr 
COUBT,  VI. 

XXXVIL  5  A  6  Viot  c.45.    (Copyright) 
Sect  11.  Bntries  in  the  registry,  577.    Copt- 

BiaHT. 

Sect  14.  Expunging  or  TBiying^  577.    Carr. 

BIOHT. 

XXXVIIL  5  A  6  Viot  o.  54.    (TitlM  eo» 
mutation.) 

Sect  19.   Notice  of  action,  915.    Acnes, 
VIILL 

XXXIX.  5  A  6  ^ct  a'  98.    (PrisMis.) 
Seot  18.  Special  contrao<»  654.    Gam*  I 
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XL.  6  k7  YioL  c.  18.    (Registntion  of  voters.) 
Soot  55.    Remuneration  of  town  clerk,  182. 
Pahliamkmt. 

XLL  7  A  8  Vict  o.  101.    (Poor.) 

1.  Sect.  3.  BMtardy,  546.    Bastamd,  L 

2.  Sect  12.  Binding  apprentioea,  800.    Poob, 
IX.  1. 

3.  Sect  32.  Audit  district^  77.    Poo%  IL 

XLIL  SAO  Vict  c.  20.    (lUUways  olansea.) 

1.  Sect  16.   Doing  as  little  damage  as  can 
be,  466.    Mandaxus,  II. 

2.  Sect  50.   Bridge  carrying  road  over  rail- 
way, 466.    MandaxuBi  II. 

8.  Sects.  J 15,  116.    Unoertifioated  engines, 
703.    DisTRBSs,  n. 

XLIII.  SAO  Vict  e.  68.    (Bail  in  Error  in 
misdemeanours.) 

Sect    1.    Condition   of  reoognisanoe,  120. 
Ebrob,  L  1. 

XLIV.  0  A  10  Vict  0.  66.    (Poor  removal) 

1.  Beet  1.  Five  years'  residenoe,  84.    Poor, 
XIII. 

2.  Seotl.  UnemaDoipatod  ehild,  440.  Poos, 

xn. 

XLV.  0  A  10  Vict  c  96.     (Ooonty  court) 
CoTJHTT  Court. 

XLVL   10  k   11  Yiot  e.  102.    (Bankmptoy 
and  Insolvency.) 
Sect  10.    Rehearing  of  Insolvent^  102, 106. 

COURTT  CODRT,  VL 

XLYU.  11  k  12  Vict  0.  6a.    (Pnblio  Health.) 
Sect  88.  Exemption  from  rates,  402.  Puauc 
Health  Act. 

XLVIU.  11  ft  12  Viot  0.  128.     (Noisaaces 
removal.) 

Sect  3.  Recovery  of  expenses,  188.    OomiTT 
Court,  IL 

XLIX.  12  A  13  Viot  0. 101.    (Coanty  Conrto.) 
Sect  12.   Rules  of  praotiee,  621.    Cousrr 
Court,  IX;  2. 

L.  12  ft  13  Vict  0. 108.    (Union  charges.) 
Sect  5.   Irremovable  lunatics,  440.    Poor, 
XIL 
LI.  12  ft  13  Vict  a  106.    (Bankrupt) 
Soot  67.  Delay  of  creditor^  36.    Baxkbvpti 
LL 
LH.  13  ft  14  Viet  a  61.    (County  Courts.) 
Sects.  11, 13.  Costs  in  superior  courts,  206, 
210,213.    Costs,  IL 

LIIL  14  ft  15  Vict  c.  00.    (Evidence.) 
Soot  6.  Inspectloii  of  documents,  655.    En- 
DENCS,  in.  1. 

LIV.  16  ft  16  Viet  o.  76.    (Common  Law 
Procedure.) 


1.  Sect  80.  Pleading  and  demurring,  216, 
269.    Action,  I.  2. 

2.  Sect  143.  Suggestion  of  necessary  allega- 
tions, 46.    Bills,  L  1. 

Tbibdlt  :  Decisions  on  local  aots. 

LV.  Dock  and  navigation  acts. 

1.  Birkenhead  docks,  148.    Poor,  IV. 

2.  Ramsgate  harbour,  382.  Ramsgatb 
Harbour. 

LVI.  Acts  relating  to  improvement  of  towns. 

New  Sarum  gaol,  654.     Qaol,  I.  1. 
LVIL  Lighting  and  Paving  acts. 

1.  Carlisle,  492.    Public  Health  Act. 

2.  Chelmsford.  Chelnu/ord  Union,  Ouardu 
ant,  V.  OUlma/ard  Local  Board  of  Health, 
600,  n. 

3.  Manchester.  Plant  v.  Mayor  of  Jtfaa- 
chetUr,  504,  n. 

LVni.  Aots  relating  to  the  govemmrat  of  the 
poor. 

Saint  Andrew,  Holbom,  and  Saint  George 
th«  Martyr,  77.    Poor,  IL 

LIX.  Railway  Companies  acts. 
Eastern    Union:    arbitration    clause,    580. 
Railwat,  IIL  1. 

SUBPCBKA  DTJCES  TECUM. 
See  Page  040.    Evidehcb,  IV. 

SUBSOIL. 
Page  132.    Mors,  L  1. 

SUGGESTION. 

Of  allegations,  under  Common  Law  Procedure 
act    Plkaoino,  IV. 

SUMMONS. 

Contempt  in  not  appearing  to,  271.    Couhtt 
Court,  IX.  1. 

SUNDAY. 

L  Illegal  arrest  on,  717.    Arrest,  L  1. 

n.  Closing  of  public-houses :  afternoon  service, 
447.    ImrKEBPER. 

SURCHARGE. 
By  poor  law  auditor,  77.    Poor,  IL 

SURETY. 
L  How  discharged^ 

1.  Whether  time  given  to  the  principal  is  a 
good  defence  at  law  for  the  maker,  as 
surety  only,  of  a  Joint  and  several  promis- 
sory note,  46b    Bills,  L  1. 

2.  Agreement  to  regard  the  surety  as  sucli, 
when  essential}  46.    Bills,  L  1. 
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USAGE. 


VIII.  32  H.  8,  0.  20.     (PrirllegM  and  fno 
chises.) 
Franchises  of  dissolved  abbeys,  680, 

8AULT,  L  1. 

29  Car.  2,  c.  3.    (Statute  of  Frao "  ' 


IX. 


and   del' 


Sect.    17.    Acceptance 
Vbitdors,  IL  1. 

X.  29  C.  2,  0.  7.    (The  Lord's  <!  jf 
Sect  6.  Arrest  on  a  Bnndf 

I.  1.  i. 

XI.  5  A  6  W.  A  B(L  0.  II 
Sessions.) 
Sect  2.  Costs,  176.  i 

XIL  4  Ann.  c  16. 
Sect  9.  Lease  V 
L 
Xin.  8  0.5^  ^^^ 

sect  6.-  ^.^^^ 

Bon  .-• 


\ 


TITHE, 
pion  rent>eharge. 
action, 


/ 


.TITLE. 
\ine. 


^A.VT  IN  COMMON. 


XIV. 

S'        .^'' 

bip  of  right  of  action,  69. 


PAnoT, 


;>• 


TENANT  AT  WILL. 


jj,f  hij  twenty-one  years'  possession  being 
^rokeo  by  a  short  resumption  by  the  lessor, 

^l     LUCITATION,  I.  1. 

TENANT  PROM  YEAR  TO  YEAR. 
gee  Landlord  and  Tbxajit,  VIL 


See  Lbasb. 


TEEM. 


THEATRE. 


as  a  dramatio 


Sedaotion  of  person  engaged 
performer,  216.    Aorxov,  I.  2. 


TIME. 

I.  Computation  of. 

1.  Under  the  act  to  provide  for  the  residence 
of  the  clergy,  771.    Bivsfioi,  L  1. 

2.  Distinction  between  afternoon  and  even- 
ing, 447.    Ihmkbbpbb. 

II.  Reasonable  time. 

1.  For  applying  to  review  the  decision  of  a 
Judge  at  Chambers,  206.    Costs,  IL  1. 

2.  For  applying  for  plaintiff's  costs  in  Supe- 
rior Court  in  oases  of  concurrent  Jurisdic- 
tion with  County  Court,  206,  218.  Costs, 
IL 

I'A,  Implications  as  to. 
Implied  limit  in  an  award  arranging  the 
trains  of  a  railway  company,  630.    Rail- 
way, III.  1. 

IV.  Giving  time  to  prineipal,  46.    Bills,  L  1. 


Gcognisaneej 

TORT. 

Action  for  damage  to  indiridual  by  false  pabU^ 
representation  of  fact,  476.    Actiov,  L  L 

TOWN  CLERK. 
See  Municipal  Corpobatios,  I. 

TRADE. 
L  Generally. 

What  is  a  trading,  512.    Coittbact,  IL  L 
II.  Contracts  in  restraint  of. 

How  construed,  512.     Cohtbaot,  IL  1. 
IIL  Particular  trades. 

Wine  merchants,  512.    Coktbact,  II.  1. 

TREES. 

Carriage  of  quicks  and  plants,  822.  Cabbui, 
IL 

TRESPASS. 

What  not  the  gist  of  the  action  on  a  com- 
mon declaration  for  false  imprisonment,  1. 
Dbbtob,  IV. 

TROVER. 
Conversion. 
By  railway  company's  servants,  822.    Cab- 
bibb,  IL 

TRUSTS. 
L  When  noticed  in  a  court  of  law,  605,  624 

LOITDOH. 

n.  Bequest  in  trust,  573.    Comrar  Covbt,  L 

TURNPIKE  ROAD. 
See  HiGHWAT,  III. 

USAGE. 

1.  Effect  as  to  construction  of  statutes,  6H 
716     Land  Tax. 

IL  Under  ancient  charter,  427, 428,  n.  CKAfitnu 
n.  1.    V.  1. 


VENDORS  AND  PUHQ 


VENDORS  AND  PUBy 
<;t  as  to  quantity, 
'lantitjy  or  that  t 


fe  oalci 
Payment 
<^amentfl."  The  bil 
^d  thati  at  Ibraila,  were  8' 
^od  condition  on  board  the  P.»  boi 
Qaeenstown  for  orders,  758  kilos,  deliveral 
to  Z.  or  assigns,  he  or  they  paying  freight 
according  to  charter-party.  **  Quantity  and 
quality  unknown  to"  the  master.  A  few  days 
after  the  making  of  the  contraoty  the  shipping 
documents,  including  this  bill  of  lading,  were 
sent  in  by  the  vendor,  with  an  inroice  debit- 
ing the  purchaser  with  the  price  of  the  num- 
ber of  quarters  in  758  kilos,  (at  the  rate  of 
100  kilos. «  220  qrs.)  at  80«.  per  quarter,  and 
crediting  him  with  freight  on  the  same  num- 
ber of  quarters  at  10«.  Zd,  The  purchaser 
pud  the  balance,  and  ordered  the  P.  to  D., 
where  she  delivered  her  cargo.  On  the  deli- 
very, the  actual  number  of  quarters  proved 
to  be  less  than  that  calculated  from  U&e  bill 
of  lading.  The  purchaser  paid  freight  on 
the  actual  quantity  only,  at  10«.  Zd,  per  quar- 
ter; and  churned  to  recover  back  from  the 
vendor  19«.  9d.  per  quarter  for  the  short  deli- 
very, as  an  overpayment 

Held :  that  the  construction  of  the  contract 
was,  that  the  parties  agreed  to  buy  and  sell 
the  cargo  at  a  price  to  be  calculated  fh>m  the 
quantity  stated  in  the  bill  of  lading,  and  not 
to  depend  upon  the  actual  quantity;  and  that 
the  purchaser  took  the  chance  of  the  actual 
quantity  turning  out  more,  or  the  risk  of  its 
turning  out  less,  than  the  stated  quantity ; 
and  consequently  that  he  could  not  recover 
for  short  delivery.     Cova*  v.  Bingham,     836 

IL  Delivery  and  acceptance  within  statute  of 
frauds. 
1.  Delivery  to  carrier :  inaction  of  vendee. 

Gk>ods,  of  above  the  value  of  10^,  were 
verbally  ordered  to  be  shipped  consigned  to 
The  A.  Co.  at  Liverpool  The  A.  Co.  were 
carriers  by  inland  navigation  to  the  residence 
of  the  vendee.  The  goods  were  shipped  on 
board  the  M.,  a  vessel  selected  by  the  vendor ; 
a  bill  of  lading  was  signed,  making  the  goods 
deliverable  to  The  A.  Co.  at  Liverpool,  and 
was  forwarded  to  them ;  of  all  which  the  ven- 
dee had  notice,  and  did  and  said  nothing. 
Then  the  goods  perished  at  sea  on  their  voy- 


.^^U 


theac^ 
ing.  by  thK 
an  actual  receV 
Meighy  N^ 

2.  Acceptance  and  7:,.. 

HL  DeUvery  to  support  .«.^^^ 
and  delivered.  ^^  t.^  ^ 

Delivery  to  carrier,  364. 
rV.  Purchases  by  oorresponden^' ' 
Power  to  pledge  credit,  89.   ^^ 
v.  Failure  of  consideration.  *^'V 

Where  the  article  does  not  an,^ 
soription  by  which  it  is  sold,  fti?  ^  4. 
IV.  1.  ^^^'   V^ 

YI.  Latent  defect 

Where  it  causes  the  article  sold  not  to 
the  description,  849.    Bills,  IV.  i.   '^** 
VIL  Collateral  stipulations. 

Not  to  carry  on  business  within  a  certain  du 

trict»  512.      COKTHACT,  IL  1.  ^" 

VIIL  BaleofbUls. 

1.  Credit  to  whom  given,  80.    Bills,  V.  i. 

2.  Sale  without  recourse,  849.    Bills,  V.  i. 
8.   Of  unstamped  inland  bill  as  and  for  a 

foreign  bill,  849.    Bills,  IY.  1. 

IX.  Other  particular  instances. 

1.  Sale  per  aversionen,  836.    Ante,  I. 

2.  Bale  of  ship,  801.    SBiPPnia,  IIL  1. 

3.  Sale  of  good-will,  512.    Coittract,  IL  1. 


See  pages  395,  406. 
ILL 


VESTINa  ORDER. 
Bills,  VL  1. 


DXBTOB, 


VOTERS. 


Revision  of  list,  town  clerk's  expenses,  182. 
Pabuaxxht. 
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WAREHOUSEMAN. 
Carrier  acting  as  warehoHsemaOi  822.     Cam- 

BXEBylL 

WARRANT. 

I.  Prjtectlon  of  officer  aoting  without,  748. 
Abatbxbrt. 

II.  As  to  acting  on  notice  of  iftf  ezisteooe,  1. 
Dkftob,  IV. 

III.  SacoessiTe  warrantSy  717.    Arrcst,  L  1. 

IV.  To  apprehend  inaolrent  not  appearing  on 
an  order  for  a  rehearing,  196.  Couvtt 
CocBT,  VL  3. 

WARRANT  OF  ATTORNEY. 

Giren  to  provieional  assignee:  entering  ittis* 
faction,  739.    Dxbtor,  L 

WASTE. 
Who  entitled  to  benefit  of  enoroMhinentSi  849. 

EllCBOACHlfBRT,  L  1. 

WEIGHTS  AND  MEASURES. 
I.  Forfeiture  of  false  weights. 


Not  of  false  weighing  maohines,  108.    Boba 
Fides. 

IL  Inspector. 
Committing  an  illegal  act  bon&  fide,  108. 
Bona  Fidbs. 

WIFB. 

See  Babor  abd  Fbmb. 

WILL. 
L  Of  land.    Dbvibb. 
IL  Of  personalty. 
Bequest  in  tmst  dlstingaislMd  from  a  legacy, 
573.    GoBBTT  Court,  I. 

WITNESS. 
Subpoena  duces  tecum. 
Disobedience  does  not  render  seeondarj  eri. 
denee  admissible,  940.    Etidbiicb,  IV. 


TEAR. 

Of  sequestration,  how  computed,  77L 
FXCB,  L  L 


IND  OF  TOLUME  IL 
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